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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


7 CFR Part 319 
[Docket No. 85-317] 


Importation of Grapefruits, Oranges, 
and Tangerines from Mexico 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
AcTION: Affirmation of interim rule. 


SUMMARY: This document affirms 
without change, an interim rule 
published in the Federal Register on 
October 3, 1984, which amended the 
“Subpart—Fruits and Vegetables” 
quarantine and regulations by adding a 
methyl bromide treatment and other 
provisions which provided a means for 
allowing for the importation into the 
United States of grapefruits, oranges, 
and tangerines from Mexico without 
presenting a significant risk of causing 
the introduction of fruit flies of the genus 
Anastrepha. 

EFFECTIVE DATE: April 15, 1985. 

FOR FURTHER INFORMATION CONTACT: 
C.M. Amyx, Senior Staff Officer, 
Technology Assessment and 
Development Staff, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspection Service, U.S. Department of 
Agriculture, Room 600, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8896. 

SUPPLEMENTARY INFORMATION: A 
document was published in the Federal 
Register on an emergency basis on 
October 3, 1984, (49 FR 39038-39040) 
which amended the “Subpart—Fruits 
and Vegetables” quarantine and 
regulations (contained in 7 CFR 319.56 et 
seq. and referred to below as the 
regulations) by adding a methyl bromide 
treatment and other provisions in order 
to provide a means for allowing the 


SE oe 


importation into the United States of 
grapefruits, oranges, and tangerines 
from Mexico without presenting a 
significant risk of causing the 
introduction of fruit flies of the genus 
Anastrepha. The document explained 
that under the regulations, grapefruits, 
oranges, and tangerines from Mexico 
are prohibited from being imported into 
the United States unless, among other 
things, they are treated to prevent the 
introduction and establishinent of 
Anastrepha into the United States. The 
document indicated that, of the three 
treatments that had been previously 
approved, one was no longer available 
for such fruits because of action taken 
by the Environmental Protection 
Agency, and the other two were no 
longer commercially feasible. 

Comments were solicited for 60 days 
after publication of the amendment. No 
comments were received in response to 
the amendment. The factual situation set 
forth in the document of October 3, 1984, 
still provides a basis for the amendment. 
Accordingly, it has been determined that 
the amendment should remain effective 
as published in the Federal Register on 
October 3, 1984. 


Executive Order and Regulatory 
Flexibility Act 


This amendment has been issued in 
conformance with Executive Order 
12291 and has been determined to be not 
a “major rule”. Based on information 
compiled by the Department, it has been 
determined that this amendment will not 
have a significant effect on the 
economy; will not cause a major 
increase in costs or prices for ; 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; and will 
not have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
the review process required by 
Executive Order 12291. 

The addition of the provisions for 
grapefruits, oranges, and tangerines 
from Mexico has allowed the 
importation of these fruits from Mexico 
to continue. Almost all importers and 
sellers of the affected articles are 
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involved with a wide range of 
commodities. Activities involving these 
articles comprise an insignificant 
portion of such businesses. 

Under the circumstances referred to 
above, the Administrator of the Animal 
and Plant Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


List of Subjects in 7 CFR Part 319 


Agricultural commodities, Imports, 
Plant pests, Plant disease, Plants 
(agriculture), Quarantine, 
Transportation, Fruit. 


PART 319—FOREIGN QUARANTINE 
NOTICES 


Accordingly, the interim rule 
published at 49 FR 39038-39040 on 
October 3, 1984, is adopted as a final 
rule. 

Authority: 7 U.S.C. 150dd, 150ee, 161, 162; 7 
CFR 2.17, 2.51, 3.71.2(c). Done at Washington, 
D.C., this 10th day of April, 1985. 

William F. Helms, 

Acting Deputy Administrator, Plant 
Protection and Quarantine, Animal and Plant 
Health Inspection Service. 

[FR Doc. 85-8990 Filed 4-12-85; 8:45 am] 
BILLING CODE 3410-34-M 


7 CFR Part 353 
[Docket No. 85-312] 


Phytosanitary Export Certificates 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


action: Affirmation of interim rule. 


SUMMARY: This document affirms 
without change an interim rule 
published in the Federal Register on 
November 20, 1984, which amended the 
“Phytosanitary Export Certification” 
regulations by deleting the list of 
specific locations for inspectors 
available for issuing phytosanitary 
certificates for the export of plants and 
plant products, and providing, instead, a 
list of area offices where such 
information can be obtained. The 
interim rule also amended the 
regulations by providing that 
phytosanitary certificates for the export 
of terrestrial plants protected by the 
Endangered Species Act of 1973, as 
amended, (Act) and the Convention on 
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international Trade in Endangered 
Species of Wild Fauna and Flora 
(Convention) shall only be issued at the 
port where the plant is to be exported. 
These amendments are necessary to 
adequately inform the public of where 
services pertaining to the issuance of 
phytosanitary export certificates can be 
obtained, and to administratively 
consolidate the enforcement 
responsibilities of the Department of 
Agriculture under the Act and 
Convention with the issuance of 
phytosanitary export certificates. 
EFFECTIVE DATE: April 15, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Don R. Thompson, Staff Officer, Field 
Operations Support Staff, Plant 
Protection and Quarantine, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, 6505 Belcrest 
Road, Room 663, Federal! Building, 
Hyattsville, MD 20782, 301-436-8295. 


SUPPLEMENTARY INFORMATION: 


Background 


A document published in the Federal 
Register on November 26, 1984, (49 FR 
46333-46335) amended the 
“Phytosanitary Export Certification” 
regulations by deleting the list of 
specific locations for inspectors 
available for issuing phytosanitary 
certificates for the export of plants and 
plant products, and providing instead, a 
list of area offices where such 
information can be obtained. The 
document explained that the number of 
locations where inspectors would be 
available had increased from the 74 
previously listed locations to 
approximately 200 locations, and that 
these locations change frequently 
because of the reallocation of personnel. 
The document indicated that in order to 
provide the public with up-to-date 
information on locations where 
inspectors are available, the public 
should contact the area Plant Protection 
and Quarantine offices listed in the 
amendment. 

The document further amended the 
regulations by providing that 
phytosanitary certificates for the export 
of terrestrial plants protected by the 
Endangered Species Act of 1973, as 
amended (referred to below as Act; 16 
U.S.C. 1531 et seg.) and the Convention 
on International Trade in Endangered 
Species of Wild Fauna and Flora 
(referred to below as Convention; MIAS 
8249; 27 U.S.C. 1087), and which are 
listed in 50 CFR 17.12 or 23.23 shall be 
issued only at the port where the plant 
is to be exported. The document 
indicated that this action was necessary 
in order to consolidate for 
administrative efficiency the 


responsibilities of the Department with 
respect to the issuance of phytosanitary 
certificates under the Organic Act of 
September 21, 1944, as amended (7 
U.S.C. 147a(e)), and with respect to 
responsibilities under the Act and 
Convention for the inspection, issuance, 
and validation of documents 
accompanying terrestrial plants listed in 
50 CFR 17.12 and 23.23 which are offered 
for export. 

Comments were solicited for 60 days 
after publication of the amendment. No 
comments were received. The factual 
situation which was set forth in the 
document of November 20, 1984, still 
provides a basis for the amendment. 
Accordingly, it has been determined that 
the amendment should remain effective 
as published in the Federal Register on 
November 20, 1984. 


Executive Order 12291 and Regulatory 
Flexibility Act 

This amendment has been issued in 
conformance with Executive Order 
12291 and has been determined to be not 
a “major rule.” Based on information 
compiled by the Department, it has been 
determined that this amendment will 
have an effect on the economy of less 
than 100 million dollars; will not cause a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; and will 


not cause a significant adverse effect on - 


competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
the review process required by 
Executive Order 12291. 

This action notifies individuals of the 
availability of inspectors to issue 
phytosanitary export certificates and 
provides that such certificates for 
terrestrial plants listed in 50 CFR 17.12 
or 23.23 shall only be issued at certain 
ports of export. The listing of area 
offices is merely for informational 
purposes and is a nonsubstantive 
amendment. The requirement that plants 


* listed in 50 CFR 17.12 or 23.23 be 


inspected and exported through 
designated ports is required by the Act 
and the Convention and, as such, this 
action will have no effect on entities, 
large or small, that request 
phytosanitary certificates for plants 
listed in 50 CFR 17.12 or 23.23 and 
offered for export since it imposes no 
additional or different requirements on 
such entities. 
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Therefore, the Administrator of the 
Animal and Plant Health Inspection 
Service, has determined that this action 
will not have a significant impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


The regulations in this subpart contain 
no information collection or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3507 et seq.). 


List of Subjects in 7 CFR Part 353 


Agricultural commodities, Exports, 
Plant diseases, Plant pests, Plants 
(agriculture). 


PART 353—PHYTOSANITARY EXPORT 
CERTIFICATION 


Accordingly, the interim rule 
published at 49 FR 46333-46335 on 
November 26, 1984, is adopted as a final 
rule. 

Authority: 7 U.S.C. 147a; 7 CFR 2.17, 2.51, 
371.2{c). 

Done at Washington, D.C., this 10th day of 
April, 1985. 

William F. Helms, 

Acting Deputy Administrator, Plant 
Protection and Quarantine, Animal and Plant 
Health Inspection Service. 

[FR Doc. 85-8991 Filed 4-12-85; 8:45 am} 
BILLING CODE 3410-34-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Parts 30, 40 and 70 


Regional Nuclear Materials Licensing 
for Certain Federal Facilities 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Final rule. 


SUMMARY: The NRC is amending its 
regulations concerning the domestic 
licensing of source, byproduct, and 
special! nuclear material (collectively 
referred to as nuclear materials) to 
provide for further decentralization of 
the NRC licensing process. This 
amendment extends to the five Regional 
Offices the same licensing authority for 
certain Federal activities as they now 
possess for non-Federal activities. 


EFFECTIVE DA‘E: April 1, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Donald R. Chapell, Deputy Director, 
Division of Fuel Cycle and Material 
Safety, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 427-4152. 
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SUPPLEMENTARY INFORMATION: On May 
27, 1982 (47 FR 23138), April 14, 1983 (48 
FR 16030) {effective April 1, 1983), and 
May 9, 1984 (49 FR 19630) the Nuclear 
Regulatory Commission (NRC) 
published rules decentralizing most 
domestic licensing of nuclear materials. 
The NRC is amending its regulations to 
include certain Federal licensees in its 
decentralization program. Revisions to 
10 CFR 30.6, 40.5, and 70.5 require 
certain Federal facilities with licenses 
issued pursuant to 10 CFR Part 30 
through 35, 40, and 70 to contact the 
appropriate Regional office, rather than 
NRC Headquarters offices, for license 
applications, renewals, and revisions. 
This action now incorporates into the 
Regional materials licensing programs 
these Federal facility licensees. 

The only Federal licensees not 
affected by this action are the United 
States Air Force and United States 
Navy. Their submittals under Parts 30 
through 35, 40, and 70 will be sent to the 
Office of Nuclear Material Safety and 
Safeguards (NMSS). These licensees 
have not been included because they are 
currently in the process of submitting 
proposals for “broad” materials licenses 
with the NRC, which would, if approved, 
consolidate over one hundred individual 
licenses into one license each. Following 
these consolidations, it is intended that 
the licensing authority for the Air Force 
and the Navy also will be extended to 
the appropriate Regions. 

This action also adds another item to 
the list of exceptions to the authority 
delegated to the Regions under the 
‘decentralization program. This 
exception, included as paragraph 
(b)(1){v) in 30.6, 40.5 and 70.5, codifies 
current practice requiring NMSS to 
review new uses or techniques for use of 
nuclear material. 

These amendments apply to NRC 
licensees and applicants in non- 
Agreement States, Guam, Puerto Rico, 
the Virgin Islands, and the District of 
Columbia, and to NRC Federal licensees 
and applicants wherever they are 
located within the NRC's jurisdiction 
except for the United States Air Force 
and Navy. Delegations of authority to 
the Regional Administrators are 
contained in NRC Manual Chapter 0128. 
The changes to §§ 30.6, 40.5, and 70.5 are 
nonsubstantive amendments. The 
revised sections indicate the type of 
licensing authority delegated to Regional 
Administrators. 

Since these are minor, procedural 
amendments relating to agency 
organization and management, notice, 
opportunity for comment and a delay of 
effective date are not required by the 
Administrative Procedure Act under 5 
U.S.C. 553. 


Environmental Impact—Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
§1.22(c)(3)(i). Accordingly, pursuant to 
10 CFR 51.22(b), neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 


Paperwork Reduction Act Statement 


This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval numbers 3150-0017 
for Part 30, 3150-0016 for Part 31, 3150- 
0001 for Part 32, 3150-0015 for Part 33, 
3150-0007 for Part 34, 3150-0010 for Part 
35, 3150-0020 for Part 40, and 3150-0009 
for Part 70. 


List of Subjects 
10 CFR Part 30 


Byproduct material, Government 
contracts, Intergovernmental relations, 
Isotopes, Nuclear materials, Penalty, 
Radiation protection, Reporting and 
recordkeeping requirements. 


10 CFR Part 40 


Government contracts, Hazardous 
materials-transportation, Nuclear 
materials, Penalty, Reporting and 
recordkeeping requirements, Source 
material, and Uranium. 


10 CFR Part 70 


Hazardous materials-transportation, 
Nuclear materials, Packaging and 
containers, Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Scientific equipment, 
Security measures, Special nuclear 
material. 

Under the Atomic Energy Act of 1954, 
as amended, the Energy Reorganization 
Act of 1974, as amended, and 5 U.S.C. 
552, the following amendmenis to 10 
CFR Parts 30, 40,.and 70 are published 
as a document subject to codification. 

The authority citation for this 
document is: 

Authority: Sec. 161b., i., o., and p., Pub. L. 
83-703, 68 Stat. 948, 949, 950, as amended {42 
U.S.C. 2201(b), (i), (0), and (p)); Sec. 201, Pub. 


L. 93-438, 88 Stat. 1242, as amended (42 U.S.C. 


5841). 


PART 30—RULES OF GENERAL 
APPLICABILITY TO DOMESTIC 
LICENSING OF BYPRODUCT 
MATERIAL 


1. In § 30.6, paragraphs (b)(2) (i), (ii), 
(iii), (iv), and (v) are amended by 
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changing the phrase, “With the 
exception of Federal facilities, the 
regional licensing program involves” to 
read “With the exception of the United 
States Air Force and Navy, the regional 
licensing program involves all Federal 


- facilities in the region and non-Federal 


licensees in . . . .” Also, the 
introductory text of paragraph (b) and 
paragraph (b)(1) are revised to read as 
follows: 


§ 30.6 Communications. 


* * * 7 * 


(b) The Commission has delegated to 
the five Regional Administrators 
licensing authority for selected parts of 
its decentralized licensing program for 
nuclear materials as described in 
paragraph (b)(1) of this section. Any 
communication, report, or application 
covered under this licensing program 
must be submitted as specified in 
paragraph (b)(2) of this section. 

(1) The delegated licensing program 
includes authority to issue, renew, 
amend, cancel, modify, suspend, or 
revoke licenses for nuclear materials 
issued pursuant to 10 CFR Parts 30 
through 35, 40, and 70 to all persons 
except the United States Air Force and 
Navy for academic, medical, and 
industrial uses, with the following 
exceptions: 

(i) Activities in the fuel cycle and 
special nuclear materia! in quantities 
sufficient to constitute a critical mass in 
any room or area. This exception does 
not apply to license modifications 
relating to termination of special nuclear 
material licenses that authorize 
possession of larger quantities when the 
case is referred for action from NRC's 
Headquarters to the Regional 
Administrators. 

(ii) Health and safety design review of 
sealed sources and devices, and 
approval, for licensing purposes, of 
sealed sources and devices. ‘ 

(iii) Processing of source material for 
extraction of metallic compounds 
(including Zirconium, Hafnium, 
Tantalum, Titanium, Niobium, etc.). 

(iv) Distribution of products 
containing radioactive material to 
persons exempt pursuant to 10 CFR 
32.11 through 32.26. 

(v) New uses or techniques for use of 
byproduct, source, or special nuclear 
material. } 


* * * * * 


PART 40—DOMESTIC LICENSING OF 
SOURCE MATERIAL 


2. In § 40.5, paragraphs (b)(2) (i), (ii), 
(iii), (iv), and (v) are amended by 
changing the phrase, “With the 
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exception of Federal facilities, the 
regional licensing program involves” to 
read “With the exception of the United 
States Air Force and Navy, the regional 
licensing program involves all Federal 
facilities in the region and non-Federal 
licensees in . . . .” Also, the 
introductory text of paragraph (b) and 
paragraph (b)(1) are revised to read as 
follows: 


§ 40.5 Communications. 
* * * * * 

(b) The Commission has delegated to 
the five Regional Administrators 
licensing authority for selected parts of 
its decentralized licensing program for 
nuclear materials as described in 
paragraph (b)(1) of this section. Any 
communication, report, or application 
covered under this licensing program 
must be submitted as specified in 
paragraph (b)(2) of this section. 

(1) The delegated licensing program 
includes authority to issue, renew, 
amend, cancel, modify, suspend, or 
revoke licenses for nuclear materials 
issued pursuant to 10 CFR Parts 30 
through 35, 40, and 70 to all persons 
except the United States Air Force and 
Navy for academic, medical, and 
industrial uses, with the following 
exceptions: 

(i) Activities in the fuel cycle and 
special nuclear material in quantities 
sufficient to constitute a critical mass in 
any room or area. This exception does 
not apply to license modifications 
relating to termination of special nuclear 
material licenses that authorize 
possession of larger quantities when the 
case is referred for action from NRC’s 
Headquarters to the Regional 
Administrator. 

(ii) Health and safety design review of 
sealed sources and devices, and 
approval, for licensing purposes, of 
sealed sources and devices. 

(iii) Processing of source material for 
extraction of metallic compounds 
(including Zirconium, Hafnium, 
Tantalum, Titanium, Niobium, etc.). 

(iv) Distribution of products 
containing radioactive material to 
persons exempt pursuant to 10 CFR 
32.11 through 32.26. 

(v) New uses or techniques for use of 
byproduct, source, or special nuclear 
material. 


* * * * . 


PART 70—DOMESTIC LICENSING OF 
SPECIAL NUCLEAR MATERIAL 


3. In § 70.5, paragraphs (b)(2) (i), (ii), 
(iii), (iv), and (v) are amended by 
changing the phrase, “With the 
exception of Federal facilities, the 
regional licensing program involves” to 


read “With the exception of the United 
States Air Force and Navy, the regional 
licensing program involves all Federal 
facilties in the region and non-Federal 
licensees in.. . .” Also, the introductory 
text of paragraph (b) and paragraph 
(b)(1) are revised to read as follows: 


§ 70.5 Communications. 


* * * + * 


(b) The Commission has delegated to 
the five Regional Administrators 
licensing auth srity for selected parts of 
its regional licensing program for 
nuclear materials as described in 
paragraph (b)(1) of this section? Any 
communication, report, or application 
covered under this licensing program 
must be submitted as specified in 
paragraph (b)(2) of this section. 

(1) The delegated licensing program 
including authority to issue, renew, 
amend, cancel, modify, suspend, or 
revoke licenses for nuclear materials 
issued pursuant to 10 CFR Parts 30 
through 35, 40 and 70 to all persons 
except the United States Air Force and 
Navy for academic, medical, and 
industrial uses, with the following 
exceptions: 

(i) Activities in the fuel cycle and 
special nuclear material in quantities 
sufficient to constitute a critical mass in 
any room or area. This exception does 
not apply to license modifications 
relating to termination of special nuclear 
material licenses that authorize 
possession of larger quantities when the 
case is referred for action from NRC's 
Headquarters to the Regional 
Administrators. 

(ii) Health and safety design review of 
sealed sources and devices, and 
approval, for licensing purposes, of 
sealed sources and devices. 

(iii) Processing of source material for 
extraction of metallic compounds 
(including Zirconium, Hafnium, 
Tantalum, Titanium, Niobium, etc.). 

(iv) Distribution of products 
containing radioactive material to 
persons exempt pursuant to 10 CFR 
32.11 through 32.26. 

(v) New uses or techniques for use of 
byproduct, source or special nuclear 
material. 

Dated at Bethesda, MD, this 2d day of April 
1985. 

For the Nuclear Regulatory Commission. 
William J. Dircks, 

Executive Director for Operations. 
[FR Doc. 85-8983 Filed 4-12-85; 8:45 am] 
BILLING CODE 7590-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 83-AWA-13] 


Alteration of VOR Federal Airways, 
Badger, WI 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


a 
SUMMARY: This amendment alters 
several Federal Airways in the vicinity 
of Badger, WI, to improve flight planning 
and traffic flow management. Due to 
numerous technical problems which 
preclude the commissioning of the 
Timmerman, WI, very high frequency 
omni-directional radio range tactical air 
navigational aid (VORTAC), airways 
that were proposed to utilize the new 
Timmerman VORTAC have not been 
adopted. 


EFFECTIVE DATE: June 6, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace and Air Traffic 
Rules Branch (ATO-230), Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Operations Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, D.C. 20591; telephone: (202) 
426-8626. 


SUPPLEMENTARY INFORMATION: 
History 


On March 5, 1984, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to alter the 
descriptions of several VOR Federal 
Airways located in the vicinity of 
Badger, WI (49 FR 8004). However, 
technical problems which preclude the 
commissioning of the upgraded 
Timmerman, WI, VORTAC, FAA is not 
certain the problems with Timmerman 
can be resolved at its current location. 
Therefore, until the technical problems 
are resolved, the airways that have been 
proposed for establishment based on the 
Timmerman VORTAC in their 
descriptions have been deleted from this 
final rule action. Interested parties were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for the foregoing, 
this amendment is the same as that 
proposed in the notice. Section 71.123 of 
Part 71 of the Federal Aviation 
Regulations was republished in. 
Handbook 7400.6A dated January 2, 
1985. 
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The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations alters 13 
VOR Federal Airways in the vicinity of 
Badger, WI, V-9, V-10, V-24, V-69, V- 
92, V-97, V-116, V-172, V-173, V-227, 
V-228, V-422 and V-429. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979}; and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
- impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexbility Act. 


List of Subjects in 14 CFR Part 71 
VOR Federal airways. 
Adoption of the Amendment 


PART 71—{AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, § 71.123 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended as follows: 


V-9 [Amended] 


By removing the words “Pontiac, IL; 
INT Pontiac 008° and Joliet, IL, 316° 
radials; INT Rockford, IL, 136° and 
Badger, WI, 209° radials; Badger; 
Oshkosh, WI;” and substituting the 
words “Pontiac, IL, INT Pontiac 332° and 
Rockford, IL, 180° radials; Rockford; 
Janesville, WI; Madison, WI; Oshkosh, 
WI,” 


V-10 [Amended] 


By removing the words “to Chicago 
O'Hare, IL.” and substituting the words 
“INT Bradford 056° and Joliet, IL, 351° 
radials.” 

V-24 [Amended] 


After “via Waukon, IA” add “; INT 
Lone Rock 147° and Janesville, WI, 281° 
radials; Janesville; INT Janesville 112° 
and Northbrook, IL, 290° radials; to 
Northbrook.” 


V-69 [Amended] 


By removing the words “Joliet, IL; 
Kedzie, IL, RBN.” and substituting the 
words “Joliet, IL; INT Joliet 067° and Du 
Page, IL, 129° radials.” 


V-92 [Amended] 


By removing the words “From Joliet, 
IL, Chicago Heights, IL;” and 
substituting the words “From INT 
Chicago Heights, IL, 358° and Chicago 
O'Hare, IL, 127° radials; Chicago 
Heights;” 

V-97 [Amended] 

By removing the words “to Chicago 
Heights, IL. From Chicago-O'Hare, IL; 
INT Chicago-OHare 316° and Janesville, 
WI, 112° radials; Janesville; Lone Rock, 
WI, including a W alternate via INT 
Janesville 281° and Lone Rock 147° 
radials; Nodine, MN;” and substituting 
the words “Chicago Heights, IL; to INT 
Chicago Heights 358° and Chicago 
O'Hare, IL, 127° radials. From INT 
Northbrook, IL, 290° and Janesville, WI, 
112° radials, Janesville; Lone Rock, WI; 
Nodine, MN;” 

V-116 [Amended] 

By removing the words “to Joliet, IL. 
From INT Keller, MI, 256° and Knox, IN, 
335° radials; Keeler; and substituting 
the words “Joliet, IL; to INT Joliet 067° 
and Du Page, IL, 129° radials. From INT 
Chicago O’Hare, IL, 092° and Chicago 
Heights, IL, 013° radials; INT Chicago 
O'Hare 092° and Keeler, MI, 256° radials; 
Keeler;” and by deleting “The airspace 
at and above 10,000 feet MSL from 
Quincy to 26 miles southwest of Peoria 
is excluded during the time that the 
Allen MOA is activated by NOTAM. 


V-172 [Amended] 


By removing the words “INT Polo 088° 
and Du Page, IL, 283° radials; Du Page; 
Chicago-O'’Hare, IL; INT Chicago- 
O'Hare 091° and South Bend, IN, 230° 
radials; South Bend.” and substituting 
the words “INT Polo 088° and Du Page 
320° radials.” 


V-173 [Amended] 

By removing the words “INT Roberts 
008° and Joliet, IL, 067° radials; Kedzie, 
IL, RBN.” and substituting the words 
“INT Roberts 008° and Joliet, IL, 067° 
radials.” 


V-227 [Amended] 


By removing the words “Pontiac, IL; 
INT Pontiac 332° and Rockford, IL, 180° 
radials; to Rockford.” and substituting 
the words ‘Pontiac, IL; INT Pontiac 008° 
and Chicago O'Hare, IL, 237° radials; to 
INT Joliet, IL, 351° and Chicago O'Hare 
237° radials.” 


V-228 [Amended] 


By removing the words “From 
Northbrook, IL; INT Northbrook, IL,” 
and substituting the words “From 
Stevens Point, WI, via Dells, WI; 


Madison, WI; Janesville, WI; INT 
Janesville 112° and Northbrook IL, 280° 
radials; Northbrook; INT Northbrook” 


V-422 {Amended} 


By removing the words “From Chicago 
Heights, IL,” and substituting the words 
“From INT Chicago O'Hare, IL, 127° and 
Chicago Heights, IL, 358° radials; 
Chicago Heights;” 


V-429 [Amended] 


By removing the words “INT Joliet 
351° and Chicago O'Hare, IL, 237° 
radials; Chicago O'Hare.” and 
substituting the words “INT Joliet 351° 
and Chicago O’Hare, IL, 237° radials.” 
(Secs. 307(a) and 313{a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a}); (49 
U.S.C. 106{g) (Revised, Pub. L. 97-449, January 
12, 1983)); and 14 CFR 11.69) 

Issued in Washington, D.C., on Apri! 8, 
1985. 

Shelomo Wugaiter, 
Acting Manager, Airspace-Rules and 
Aeronautical information Division. 


{FR Doc. 85-8976 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-13-M 





14 CFR Part 71 
[Airspace Docket No. 85-ASO-1] 


Revocation of Control Zone, Knoxville, 
™N 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment revokes the 
Knoxville Downtown Island Airport, 
Tennessee, control zone. The effect of 
this action is to raise the floor of 
controlled airspace, in the vicinity of the 
airport, from the surface to 700 feet 
above ground level. One of the basic 
requirements for retention of a control 
zone is that weather observations be 
taken at least hourly and reported to the 
air traffic control facility having 
jurisdiction over the control zone. 
Knoxville Downtown Island Airport no 
longer meets this basic requirement 
since weather observation reports are 
not available. 


EFFECTIVE DATE: 0901 G.m.t., June 6, 
1985. 


FOR FURTHER INFORMATION CONTACT: 
Donald Ross, Supervisor, Airspace 
Section, Airspace and Procedures 
Branch, Air Traffic Division, Federal 
Aviation Administration, P.O. Box 
20636, Atlanta, Georgia 30320; telephone: 
(404) 763-7646. 
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SUPPLEMENTARY INFORMATION: 


History 

On Thursday, February 14, 1985, the 
FAA proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) by revoking the Knoxville 
Downtown Island Airport, Tennessee, 
control zone and raising the floor of 
controlled airspace in the vicinity of the 
airport from the surface to 700 feet 
above ground level. (49 FR 6197). 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. This amendment is the 
same as that proposed in the notice. 
Section 71.171 of Part 71 of the Federal 
Aviation Regulations was republished in 
FAA Order 7400.6A dated January 2, 
1985. 


The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations will 
provide additional controlled airspace 
for the conduct of Visual Flight Rules 
aeronautical activity. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airspace, Control 
zone. 
Adoption of the Amendment 


PART 71—[AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the Knoxville 
Downtown Island Airport, Tennessee, 
control zone under § 71.171 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) (as amended) is further 
amended, as follows: 


§ 71.171 Knoxville Downtown Isiand 
Airport, TN [Removed] 


By removing the title and text. 


(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); 49 
U.S.C. 106(g) (Revised, Public Law 97-449, 
January 12, 1983)); and 14 CFR 11.69) 

Issued in East Point, Georgia, on April 4, 
1985. 
Jonathan Howe, 
Director, Southern Region. 
[FR Doc. 85-8979 Filed 4-12-85; 8:45 am] 


BILLING CODE 4910-13-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 176 
[Docket Nos. 79F-0451 and 79F-0452] 


Indirect Food Additives; Adhesives 
and Components of Coatings; Paper 
and Paperboard Components; 
Correction 


AGENCY: Food and Drug Administration. 
ACTION: Final rule; correction. 


SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
document that amended the food 
additive regulations to provide for the 
safe use of a mixture containing 5- 
chloro-2-methy]-4-isothiazolin-3-one, 2- 
methyl-4-isothiazolin-3-one, and 
magnesium nitrate as an antimicrobial 
agent for polymer latex emulsions in 
adhesives and in paper coatings which 
contact food. This document corrects an 
editorial error. 


FOR FURTHER INFORMATION CONTACT: 
George H. Pauli, Center for Food Safety 
and Applied Nutrition (HFF-334), Food 
and Drug Administration, 200 C Street 
SW., Washington, DC 20204, 202-472- 
5690. 


SUPPLEMENTARY INFORMATION: In FR 
Doc. 85-2601 appearing on page 4643 in 
the issue of Friday, February 1, 1985, the 
following correction is made on page 
4645: In the third column under § 176.170 
Components of paper and paperboard in 
contact with aqueous and fatty foods in 
the table in paragraph (b)(2) in the 
“Limitations” column, the fourth line 
that reads “emulsions in paper” is 
corrected to read “emulsions in”. 


Dated: April 8, 1985. 
Sanford A. Miller, 


Director, Center for Food Safety and Applied 
Nutrition. 


[FR Doc. 85-8918 Filed 4-12-85; 8:45 am] 
BILLING CODE 4160-01-M 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Parts 301 and 602 

[T.D. 8019] 


Procedure and Administration; OMB 
Control Numbers Under the Paperwork 
Reduction Act; Public Inspection of 
Exempt Organization Returns 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Final regulations. 


SUMMARY: This document provides final 
regulations relating to the public 
inspection of returns of certain tax 
exempt organizations. The regulations 
clarify the rules relating to the 
disclosure of certain information of 
exempt organizations. Additionally, the 
regulations reflect changes made by 
Pub. L. 96-603 and Pub. L..95-488. 
DATES: Effective April 15, 1985. The 
amendments which delete references to 
Code section 6056 are applicable for 
taxable years beginning after December 
31, 1980. The amendments concerning 
section 501(c)(21) trusts are applicable 
for taxable years beginning after 
December 31, 1977. The provisions of 
paragraphs (b) (1), (2) and (3) of 

§ 301.6104(b)-1 are applicable for 
returns and reports filed after December 
31, 1969. 

FOR FURTHER INFORMATION CONTACT: 
William D. Gibbs of the Employee Plans 
and Exempt Organizations Division, 
Office of the Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue, NW., Washington, D.C. 20224 
(Attention: CC:LR:T) (202-566-3430) (not 
a toll-free number). 


SUPPLEMENTARY INFORMATION: 
Backgrounhd 


On March 4, 1983, the Federal Register 
published proposed amendments to the 
Procedure and Administration 
Regulations (26 CFR Part 301) under 
section 6104 of the Internal Revenue 
Code. The regulations were proposed to 
clarify the rules relating to the 
disclosure of certain information of 
exempt organizations. The proposed 
regulations also reflected changes made 
by Pub. L. 96-603 and Pub. L. 95-488. 

These regulations are issued under the 
authority contained in section 7805 of 
the Internal Revenue Code of 1954 (68A 
Stat. 917; 26 U.S.C. 7805). 


Statutory Provision 


Section 6104(b) provides for the 
disclosure to the public of the 
information required to be furnished by 
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sections 6033, 6034, and 6058. However, 
the section does not authorize the 
disclosure of the name or address of any 
contributor to any organization or trust 
that is required to furnish such 
information. This exception does not 
apply to any private foundation, as 
defined in section 509(a). 


Nondisclosure of Certain Information 


The regulation continues the rule that 
the names and addresses of contributors 
to an organization (other than a private 
foundation) will not be made available 
to the public. However, the amounts of 
contributions and bequests to such an 
organization shall be disclosed to the 
public unless disclosure can reasonably 
be expected to identify the name or 
address of any contributor. This 
amendment is necessary to reflect 
current Service procedure with respect 
to the disclosure of the amounts of 
contributions and bequests to 
organizations or trusts that are not 
private foundations. 


Comments Received and Actions Taken 


Only one comment was received on 
the proposed regulations. That comment 
expressed concern about the Service's 
definition of integrated auxiliary of a 
church in § 1.6033-2(g)(5). The 
commentator suggested that by requiring 
the disclosure of contributions to certain 
nonprofit organizations, the Service was 
moving in the direction of requiring 
similar information from religious 
organizations. 

No action was taken in response to 
this comment. 

Accordingly, the regulations will be 
adopted as proposed, with minor 
conforming changes. 


Non-Applicability of Executive Order 
12291 


The Treasury Department has 
determined that this regulation is not 
subject to review under Executive Order 
12291. 


Regulatory Flexibility Act 


No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for interpretative regulations. 
Accordingly, the Regulatory Flexibility 
Act (5 U.S.C. Chapter 6) does not apply 
and no Regulatory Flexibility Analysis 
is required for this rule. 


Paperwork Reduction Act 


The collection of information 
requirements contained in this 
regulation have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 


requirements have been approved by 


Drafting Information 


The principal author of this regulation 
is William D. Gibbs of the Employee 
Plans and Exempt Organizations 
Division of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

Accordingly: 

1. Paragraphs 1 and 3 of the notice of 
proposed rulemaking are withdrawn. 

2. The remaining amendments to 26 - 
CFR Part 301 are hereby adopted as 
proposed, subject to the changes set 
forth below: 

Paragraph 1. The heading of § 301.6104 
(b)-1 is amended by removing “and 
annual reports”. 

Par. 2. Paragraph (a)(3) of § 301.6104 
(b)-1 is revised to read as follows: 


Section 301.6104 (b)-1 Publicity of 
information on certain information 
returns. 


(a) In general. * * * 
(3) The information required to be 
furnished by section 6058. 


* * * * * 


Par. 3. Paragraph (b), as redesignated 
paragraph (c) by paragraph 2 of the 
notice of proposed rulemaking, of 
§ 301.6104(b)-1 is amended by removing 
“and annual reports”. 

Par. 4. Paragraph (c), as redesignated 
paragraph (d) by the notice of proposed 
rulemaking, of § 301.6104(b)—1 is 
amended by: 

(1) Removing “and annual reports” in 
the first sentence of subparagraph (1), 

(2) Removing “paragraph (b)” and 
inserting in lieu thereof “paragraph (c)” 
in the second sentence of subparagraph 
(1) and the fourth sentence of 
subparagraph (4), 

(3) Removing “or report” each time it 
appears in the third sentence of 
subparagraph (1), 

(4) Removing “6033 and 6034 and the 
annual report required by section 6056” 
and inserting in lieu thereof “6033, 6034, 
and 6058” in subparagraph (2), 

(5) Removing “and reports” in 
subparagraph (3), and 

(6) Removing “or 6056” and inserting 
in lieu thereof “or 6058” in subparagraph 
(3). 

Part 602—OMB Control Numbers Under 
the Paperwork Reduction Act 

Par. 5. Section 602.101(c) is amended 
by inserting in the appropriate places in 
the table 
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“§ 301.6104(b)-1 1545-0742”. 


List of Subjects 
26 CFR Part 301 


Administrative practice and 
procedure, Disclosure of information. 


26 CFR Part 602 


OMB control numbers, Paperwork 
Reduction Act. 


This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805). Approved 
by the Office of Management and 
Budget under control number 1545-0742. 
Roscoe I. Egger, Jr., 

Commissioner of Internal Revenue. 

Approved: March 12, 1985. 

Ronald A. Pearlman, 
Assistant Secretary of the Treasury. 


Adoption of Amendments to the 
Regulations 


PART 301—{AMENDED} 


1. Section 301.6104(b)-1 is revised to 
read as follows: 


§ 301.6104(b)-1 Publicity of information on 
certain information returns. 

(a) Jn general. The following 
information, together with the name and 
address of the organization or trust 
furnishing such information, shall be a 
matter of public record: 

(1) Except as otherwise provided in 
section 6104 and the regulations 
thereunder, the information required by 
section 6033. 

(2) The information furnished 
pursuant to section 6034 (relating to 
returns by certain trusts) on Form 1041- 


(3) The information required to be 
furnished by section 6058. 

(b) Nondisclosure of certain 
information—(1) Names and addresses 
of contributors. The names and 
addresses of contributors to an 
organization other than a private 
foundation shall not be made available 
for public inspection under section 6104 
(b). 

(2) Amounts of contributions. The 
amounts of contributions and bequests 
to an organization shall be available for 
public inspection unless the disclosure 
of such information can reasonably be 
expected to identify any contributor. 
Notwithstanding the preceding sentence, 
the amounts of contributions and 
bequests to a private foundation shall be 
available for public inspection. 

(3) Foreign organizations. The names, 
addresses, and amounts of contributions 
or bequests of persons who are not 
citizens of the United States to a foreign 
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organization described in ee ‘ Revenue ee and will not oe DEPARTMENT OF LABOR 
4948(b) shall not be made available for other persons from inspecting them. In ‘ 
public inspection under section 6104(b). addition the Commissioner, Director of a and Health 
(4) Confidential business information. the Service Center, or district director 
Confidential business information of may limit the number of returns to be 29 CFR Part 1910 
contributors to any trust described in made available to any person for Occupational Exposure to Cotton Dust 
section 501(c)(21) (black lung trusts) inspection on a given date. Inspection AGENCY: Occupational Safety and 
shall not be available for public will be allowed only in the presence of Health Administration (OSHA), Labor. 
inspection under section 6104(b)° an internal revenue officer or employee’ —_aeqigny: Administrative sta 
provided: sa . and only during the regular hours of Pepa lameert neat 
(i) A request if filed with the office business of the Internal Revenue Service SUMMARY: The current OSHA cotton 
— — the eae aoe the ii. +! olfion. dust standard (29 CFR 1910.1043) 
se avi cepiatass ener . (3) Retruns available. Returns filed requires that by March 27, 1984, all 
(ii) Such request piaiaete abeciitie te before January 1, 1970, shall be textile operations to which the standard 
nkertemtini - be withherd oe the available for public inspection only applies must be in compliance with the 
pursuant to the provisions of sectin 6104 Permissible limit using engineering and 


reasons supporting the request for i k fs scenic : 
: in effect for such years. The information | W9Fk practice controls. Pending 
withholding, and - completion of an ongoing review of the 


a mmissioner determines furnished on all returns filed after : 
astich aehecnteh is confidential December 31, 1969, purusant to the srasdend: Siete teoned.o ping: o the 
business information. requirements of section 6033, 6034, or ee — provision until 
Information such as the contributor's 6056, shall be available for public aeaiiguesaeamnaun 
estimated total liability for black lung inspection in accordance withthe yarns (Feb. 23, 1984; 49 FR 6717 
benefits, the contributor's coal pricing provisions of section 6104. November 28, 1984: FR 46737). OSHA 
policies, or any background information (4) Copies. Notes may be taken ofthe. has not completed its review, and it is 
necessary to establish estimated total material opened for inspection under therefore extending the stay for the 
liability or coal pricing policies are this section. Copies may be made same operations until March 27, 1986 or 
examiples of confidential business manually or, if a person provides the until publication of the amended final 
information that shall not be disclosed equipment, photographically at the place _ standard for occupational exposure to 
to the public under this subparagraph. of inspection, subject to reasonable cotton dust whichever date comes first. 

(c) Place of inspection. Information supervision with regard to the facilities | During this period all other applicable 
furnished on the public portion of and equipment to be employed. Copies provisions of the standard apply. It 
returns (as described in paragraph (a) of of the material opened for inspection appears that some coarse count cotton 
this section) shall be made available for —_ wi} be furnished by the Internal ring spinning operations have feasibility 
public inspection at the Freedom of Revenue Service to any person making problems coming into compliance, and 
Information Reading Room. Internal request therefor. Requests for such the stay will give OSHA time to review 
joie a enh es ee - copies shall be made in the same the record and make final 
and at the office of py ee a rows fer nepetion (eae seen ; : 

(dj Procedure for public inspection subparagraph (1) of this paragraph) to DATE: This stay is effective from January 
(1) Requests for inspection. Information the office of the Internal Revenue 27, 1985 to March 27, 1986 or until 
furnished on the publi . Service in which such material is publication of the amended final 

public portion of 5 : : ; ; ‘ 
returns (as described in paragraph (a) of  @Vailable for inspection as provided in standard for occupational exposure to 
paragraph (c) of this section. Copies cotton dust, whichever date comes first. 


this section) shall be available for public ; x 
inspection only upon request. Requests may also be obtained by written request FOR FURTHER INFORMATION CONTACT: 
for public inspection must be in writing to the director of any service center. If James Foster, Occupational Safety and 
to or at any of the offices mentioned in made at the time of inspection, the Health Administration, Room N-3657, 
paragraph (c) of this section. Persons request for copies need not be in U.S. Department of Labor, 200 
submitting requests for inspection must writing. Any copies furnished will be Constitution Avenue, NW., Washington, 
provide the name and address of the certified upon request. The DC. 20210, Telephone (202) 523-8148. 
organization that filed the return, the Commissioner may prescribe a SUPPLEMENTARY INFORMATION: The 
type of return, and the year for which reasonable fee for furnishing copies of Occupational Safety and Health Act 
the organization filed. information pursuant to this section. requires OSHA to set occupational 

(2) Time and extent of inspection. A health standards which most adequately 
person requesting public inspection in PART 602—OMB CONTROL NUMBERS assure employee safety and health “to 
the manner specified in subparagraph UNDER THE PAPERWORK the extent feasible.” In the preamble to 
(1) of this ——— shall be as REDUCTION ACT the 1978 OSHA cotton dust standard (43 
the Internal Revenue Service when the FR 27350, June 23, 1978), the Agency 
material he desires to inspect will be § 602.101 [Amended] else vasaanaiea cael of 
made available for his inspection. 2. Section 602.101 (c) is amended by evidence to demonstrate the technical 
Information on returns required by inserting in the appropriate place inthe _ feasibility of the standard in the textile 
sections 6033, 6034, and 6058 will be table. industry based on the evidence then 
made available for public inspection at +5 394.6106 ()-4 vesenneomnnnenennt 645-742", available. 
such reasonable and proper times, and Beginning in 1981 as evidence of 
under such conditions, that will not {FR Doc. 85-8836 Filed 4-11-85; 10:12 am] actual implementation of the cotton dust 
interfere with their use by the Internal BILLING CODE 4830-01-M standard became available, OSHA 
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undertook a further review of the 
feasibility of the standard. As part of 
this review, OSHA hired a consulting 
firm, Centaur Associates, to examine a 
number of issues including the current 
state of compliance and to review the 
technological feasibility of completing 
the compliance programs within the 
deadline specified by the standard 
(March 27, 1984). : 

After visiting 15 plants and 
interviewing numerous industrial 
engineers and manufacturers of dust 
control equipment, Centaur reported 
that textile experts generally consider 
the requirements of the 1978 standard to 
come into compliance with the 
engineering control provisions by March 
27, 1984 to be feasible. The Centaur 
Report (Exhibit 185) documented that in 
1982, a large percentage of textile 
operations were already in compliance 
with the permissible exposure limit. 

Nevertheless, Centaur found that a 
problem does exist for specific 
processes in the manufacturing of 
certain types of yarn to come into 
compliance with engineering controls by 
March 27, 1984. These problem areas 
were concentrated in the ring spinning 
operations for high cotton content, 
coarse court yarn. These yarns are used 
in denim, duck, heavy terry cloth, and 
heavy industrial fabrics. Recent 
experience with these particular ring 
spinning processes indicates that 
ventilation systems may not always be 
effective and that this production 
equipment cannot generally be isolated. 

There are several possible solutions to 
the dust control problem, including the 
rapid advent of open-end spinning 
systems. This relatively new technology 
reduces the dust levels because the 
fibers are spun within enclosed rotors 
and ventilation is designed into the 
machinery. There are, however, 
currently some problems with open-end 
spun yarn. For instance, open-end yarn 
is generally weaker than ring-spun 
yarns, and broken ends in weaving 
operations may sometimes result in 
negative wear and appearance 
properties in the finished fabric. These 
factors have led some garment 
manufacturers to insist that fabric for 
their apparel be made with ring-spun 
yarn. 

It appeared, therefore, that it might 
not be feasible for employers to lower 
‘dust levels to the permissible exposure 
limit by March 27, 1984 for high-cotton- 
content, coarse count ring spinning 
operations. However, it also appeared 
that these problems could be overcome 
in several years. Control technology, 
including open-end spinning, is rapidly 
advancing, and compliance with the 
standard through engineering controls 


should be possible in all operations in 
the relatively near future. 

Based on this information, OSHA 
proposed in its June 10, 1983 Federal 
Register notice (48 FR 26962) to extend 
the deadline for compliance using 
engineering and work practice controls 
found in § 1910.1043(m)(2)(ii). The 
deadline was proposed to be extended 
from March 27, 1984 to March 27, 1986. 
The proposed extension would cover 
only ring spinning, spooling and winding 
of coarse (yarn count of 14 or lower), 
high-cotton-content (equal to or greater 
than 80%) yarn. 

This proposal was discussed at length 
by some of the commenters and 
additional evidence and testimony were 
presented on this issue at the hearings. 
Percy Thackston, Executive Vice 
President of the Bahnson Company, a 
supplier of ventilation equipment, 
testified to the inadequacy of control 
equipment for these operations (Tr. at 
676). James A. King, Vice President of 
the Textile Manufacturing Division of 
Cone Mills Corporation, gave examples 
of his company’s efforts to reduce dust 
levels below the PEL in the ring spinning 
of coarse count yarns (Tr. at 662-683). 
Commissioner John Brooks of North 
Carolina stated that these operations 
were the primary component of spinning 
areas which are not in compliance with 
the PEL in the State of North Carolina 
and concurred that a two-year extension 
would be reasonable (Tr. 1274, 1283). 
However, the evidence indicated that 
there are some coarse count, high- 
cotton-content yarn spinning operations 
which have already achieved the limit 
by switching to open-end spinning. 

The post-hearing briefs of both the 
Amalgamated Clothing and Textile 
Workers Union (Exhibit 279) and the 
American Textile Manufacturers 
Institute (Exhibit 280) recommended, 
based on the above evidence, that the 
two-year extension proposed by OSHA 
be granted but with some slight 
modification to the specifications that 
OSHA originally proposed for the yarn. 

The record for OSHA’s June 10, 1983 
proposal closed December 14, 1983. In 
February 1984, it became clear that 
OSHA could not complete the analysis 
of the record by the March 27, 1984 
deadline to achieve compliance with the 
engineering control requirements. 
However, based on its preliminary 
review of the evidence and the 
recommendations of both the affected 
union and industry association, it 
appeared likely that OSHA's final 
decision would be to incorporate an 
extension similar to that recommended 
by the union and trade association. In 
addition, if the original deadline is 
extended, it would be wasteful for 
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employers in the meantime to have to 
install ventilation equipment which 
would probably not achieve the 


‘ permissible exposure limit, since better 


and more efficient equipment would be 
available shortly which would achieve 
the level. Based on this factor, the 
evidence in the record, and the 
recommendation of the interested 
parties, OSHA stayed the effective date 
of the engineering control requirement 
for ring spinning of coarse count cotton 
yarns as defined until January 27, 1985 
(February 23, 1984; 49 FR 6717. 
November 28, 1984; 49 FR 46737). 

Final review of the amendments to the 
standard resulting from the June 10, 1983 
proposal has not been completed. For 
the reasons just stated, it continues to 
be appropriate to stay the enforcement 
of the engineering control provisions 
solely for ring spinning using coarse 
count, high-cotton-content cotton yarns 
as defined in this notice. Accordingly, 
OSHA is hereby staying the effective 
date of the engineering control 
requirement of 29 CFR 
1910.1043(m)(2)(ii) for the operations of 
ring spinning and winding, twisting, 
spooling, beaming, and warping 
following ring spinning, where the yarns 
meet the following criteria: 


Where the weight of the yarn being run is 
100 percent cotton, the stay applies where the 
average yarn count by weight is 18 or below. 

Where the average by weight of the yarn 
being run is 80 percent or more cotton, the 
stay applies where the average yarn count by 
weight is 16 or below. 

Where the average by weight of the yarn 
being run is 50 percent or more cotton, the 
stay applies where the average yarn count by 
weight is 14 or below. 


This stay of enforcement is for a 
period, beginning on January 27, 1985 
and ending either on March 27, 1986 or 
the date of Federal Register publication 
of the amended final standard for 
occupational exposure to cotton dust, 
whichever date comes first. This stay 
will permit the Agency to make 
appropriate final decisions with full 
rationale. In the interim, all the other 
provisions of the standard are in effect 
for these operatons including the 
respiratory protection provisions which 
should reduce employee exposures 
below the permissible exposure limit. 
Expect for this stay, all provisions of the 
cotton dust standard, 29 CFR 1910.1043, 
became full effective for yarn production 
and slashing and weaving operations on 
March 27, 1984. 

The matters temporarily stayed have 
already been subject to a specific 
proposal and comment by interested 
parties. The extent of the stay reflects 
both the record evidence and the views 
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of both union and industry participants. 
The stay is for a fixed period to permit 
appropriate final decisions to be taken 
after careful and complete review of the 
record. Accordingly, the agency 
determines that further notice and 
comment on this limited stay would 
serve no useful informational purpose 
and that further notice and comment is 
therefore unnecessary within the 
meaning of the Administrative 
Procedure Act, 5 U.S.C. 553(b). 


List of Subjects in 29 CFR Part 1910 


Cotton dust, Occupational safety and 
health. 

Authority: This document was prepared 
under the direction of Robert A. Rowland, 
Assistant Secretary of Labor for Occupatonal 
Safety and Health, 200 Constitution Avenue, 
NW., Washington, D.C. It is issued pursuant 
to sections 6(b) and 8(g) of the Occupational 
Safety and Health Act. 

(84 Stat. 1593, 1600, 29 U.S.C. 655, 657, 29 CFR 
Part 1911; Secretary of Labor’s Order No. 9- 
83 (43 PR 35736) and 5 U.S.C. 551 et seq.) 

Signed at Washington, DC, this 2nd day of 

April 1985. 

Robert A. Rowland, ~ 

Assistant Secretary of Labor. 

[FR Doc. 85-8409 Filed 4-12-85; 8:45 am] 
BILLING CODE 4510-26-M 


PENSION BENEFIT GUARANTY 
CORPORATION 


29 CFR Part 2619 


Valuation of Plan Benefits in Non- 
Multiemployer Pians; Amendment 
Adopting Additional PBGC Rates 


AGENCY: Pension Benefit Guaranty 
Corporation. 
ACTION: Final rule. . 





SUMMARY: This amendment to the 
regulation on Valuation of Plan Benefits 
in Non-Multiemployer Plans contains 
the interest rates and factors for the 
period beginning May 1, 1985. The 
interest rates and factors are to be used 
to value benefits provided under 
terminating non-multiemployer pension 
plans covered by Title IV of the 
Employee Retirement Income Security 
Act of 1974. 

The valuation of plan benefits is 
necessary because, under section 4041 
of the Act, the Pension Benefit Guaranty 
Corporation (“PBGC”) and the plan 
administrator must determine whether a 
terminating pension plan has sufficient 
assets to pay all benefits under the plan 
that are guaranteed by the PBGC under 
the Title IV plan termination insurance 
program. 

The interest rates and factors set forth 
in Appendix B to Part 2619 are adjusted 


periodically to reflect changes in 
financial and annuity markets. This 
amendment adopts the rates and factors 
applicable to plans that terminate on or 
after May 1, 1985, and will enable the 
PBGC and plan administrators to value 
the benefits provided under those plans. 
These rates and factors will remain in 
effect until Appendix B of the regulation 
is again amended. 

EFFECTIVE DATE: May 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Renae R. Hubbard, Special Counsel, 
Corporate Policy and Regulations 
Department, Code 611, Pension Benefit 
Guaranty Corporation, 2020 K Street, 
NW., Washington, D.C. 20006, 202-254~ 
6476 (202-254-8010 for TTY and TDD). 
These are not toll-free numbers. 
SUPPLEMENTARY INFORMATION: On 
January 28, 1981, the PBGC published a 
final regulation on Valuation of Plan 
Benefits in Non-Multiemployer Plans (46 
FR 9492). That regulation, codified at 29 
CFR Part 2619 (1984), sets forth the 
methods for valuing plan benefits of 
terminating non-multiemployer plans 
covered under Title IV of the Employee 
Retirement Income Security Act of 1974, 
29 U.S.C. 1001 et seq. (1976), as 
amended. The regulation contains 
formulas for valuing different types of 
benefits. Appendix B to the regulation 
sets forth the interest rates and factors 
that are to be used in the formulas. 
Because these rates and factors are 
intended to reflect current conditions in 
the financial and annuity markets, it is 
necessary to update the rates and 
factors periodically. 

As published in the 1984 edition of 29 
CFR, Appendix B of Part 2619 contains 
interest rates and factors for valuing 
benefits in plans that terminated during 
various periods from September 2, 1974 
through July 1, 1984. With the exception 
of the months of September and January, 
the PBGC has published in the ensuing 
months new rates and factors for plans 
terminating during the months of 
August, 1984 through April, 1985 (49 FR 
28551, 49 FR 32573, 49 FR 40161, 49 FR 
45129, 49 FR 48691, 50 FR 6342, and 50 
FR 10498). 

At this time, changes in the financial 
and annuity markets require an increase 
in the rates used for valuing benefits. 
Accordingly, this amendment adds to 
Appendix B a new set of interest rates 
and factors for valuing benefits in plans 
that terminate on or after May 1, 1985, 
which set reflects an increase of ¥% 
percent in the interest rate to 10 percent. 

Generally, the interest rates and 
factors will be in effect for at least one 
month. However, any published rates 
and factors will remain in effect until 
such time as PBGC publishes another 
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amendment concerning them. Any 
change in the rates normally will be 
published in the Federal Register by the 
15th of the month preceding the effective 
date of the new rates or as close to that 
date as circumstances permit. 

The PBGC has determined that notice 
and public comment on this amendment 
are impracticable and contrary to the 
public interest. This determination is 
based on the need to determine and 
issue neW interest rates and factors 
promptly so that the rates can reflect, as 
accurately as possible, current market 
conditions. The PBGC has found that the 
public interest is best served by issuing 
the rates and factors on a prospective 
basis so that plans may be able to 
calculate the value of plan benefits 
before submitting a notice of intent to 
terminate. Also, plans will be able to 
predict employer liability more 
accurately prior to plan termination. 

Because of the need to provide 
immediate guidance for the valuation of 
benefits of plans that will terminate on 
or after May 1, 1985, and because no 
adjustment by ongoing plans is required 
by this amendment, the PBGC finds that 
good cause exists for making the rates 
set forth in this amendment to the final 
regulation effective less than 30 days 
after publication. 

The PBGC has determined that this is 
not a “major rule” under the criteria set 
forth in Executive Order 12291, February 
17, 1981, because it will not result in an 
annual effect on the economy of $100 
million or more, a major increase in 
costs for consumers or individual 
industries, or significant adverse effects 
on competition, employment, 
investment, productivity, or innovation. 


List of Subjects in 29 CFR Part 2619 


Employee benefit plans, Pension 
insurance, and Pensions. 


In consideration of the foregoing, Part 
2619 of Chapter XXVI, Title 29 Code of 
Federal Regulations, is hereby amended 
as follows: 


PART 2619—VALUATION OF PLAN 
BENEFITS IN NON-MULTIEMPLOYER 
PLANS 


1. The authority citation for Part 2619 
reads as follows: 


Authority: Secs. 4002(b)(3), 4041(b), 4044, 
4062(b){1)(A), Pub. L. 93-406, 88 Stat. 1004, 
1020, 1025, 1029, as amended by secs. 403(1), 
403{d), 402{a)(7), Pub. L. 96-364, 94 Stat. 1302, 
1301, 1299 (29 U.S.C. 1302, 1341, 1344, 1362). 


2. Rate Set 55 of Appendix B is revised 
and Rate Set 56 of Appendix B is added 
to read as follows: 
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Appendix B—Interest Rates and Quantities 
Used to Value Immediate and Deferred 
Annuities 


In the table that follows, the immediate 


Rate set 
On or after 


Rss eters Apr. 1, 1985 oo... 


Royal S. Deilinger, 

Acting Executive Director, Pension 
Benefit Guaranty Corporation. 

{FR Doc. 8948 Filed 4-12-85; 8:45 am] 
BILLING CODE 7708-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Parts 100 and 165 
{CGD 85-022) 


Safety and Security Zones 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of Temporary Rules 
Issued. 


summary: This document gives notice of 
temporary safety zones, security zones, 
and special local regulations. 
Periodically the Coast Guard must issue 
safety zones, security zones, and special 
local regulations for limited periods of 
time in limited areas. Safety Zones are 
established around areas where there 
has been a marine casualty or when a 
vessel carrying a particularly hazardous 
cargo is transiting a restricted or 
congested area. Security zones are 
temporarily established in response to a 
risk to national security present in a 
particular area. Special local regulations 
are issued to assure the safety of 
participants and spectators of regattas 
and other marine events. 

DATES: The following list includes safety 
zones, security zones, and special local 
regulations that were established 
between January 1, 1985 and March 31, 
1985 and have since been terminated. 
Also included are several zones 
established earlier but inadvertently 
omitted from the last published list. 
ADDRESS: The complete text of any 
temporary regulations may be examined 
at, and is available on request from, 
Executive Secretary, Marine Safety 
Council (G-CMC), U.S. Coast Guard 
Headquarters, 2100 Second Street, S.W., 
Washington, DC 20593. 


For plans with a valuation date 


annuity rate is used to value immediate 
annuities, to compute the quantity “G,” for 
deferred annuities and to value both portions 
of a refund annuity. An interest rate of 5% 


immediate 


: annuity rate 
Before 


FOR FURTHER INFORMATION CONTACT: 
Mr. Bruce Novak, Deputy Executive 
Secretary, Marine Safety Council at 
(202) 426-1477. 

SUPPLEMENTARY INFORMATION: The local 
Captain of the Port must be immediately 
responsive to the safety needs of the 
waters within his jurisdiction; therefore, 
he has been delegated the authority to 
issue these regulations. Since Marine 
events and emergencies usually take 
place without advance notice or 
warning, timely publication of notice in 
the Federal Register is often precluded. 
However, the affected public is informed 
through Local Notices to Mariners, press 
releases, and other means. Moreover, 
actual notification is frequently 
provided by Coast Guard patrol vessels 
enforcing the restrictions imposed in the 
zone to keep the pubic informed of the 
regulatory activity. Because mariners 
are notified by Coast Guard officials on 
scene prior to enforcement action, 
Federal Register notice is not required to 
place the special local regulations, 
security zone, or safety zone in effect. 
However, the Coast Guard, by law, must 
publish in the Federal Register notice of 
sustantive rules adopted. To discharge 
this legal obligation without imposing 
undue expense on the public, the Coast 
Guard publishes a periodic list of these 
temporary special local regulations, 
security zones, and safety zones. 
Permanent safety zones are not included 
in this list. Permanent zones are 
published in their entirety in the Federal 
Register just as any other rulemaking. 
Temporary zones are also published in 
their entirety if sufficient time is 
available to do so before they are placed 
in effect or terminated. 

Non-major safety zones, special local 
regulations, and security zones have 
been exempted from review under E.O. 
12291 because of their emergency nature 
and temporary effectiveness. 

The following regulations were placed 
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shall be used to value death benefits other 
than the decreasing term insurance portion of 
a refund annuity. For deferred annuities, k;, 
ko. ks, my; and ne are defined in § 2619.45. 


Deterred annuities 


1.0400 
1.0400 


1.0775 
1.0800 


in effect temporarily during the period 
January 1, 1985, through March 31, 1985 
unless otherwise indicated: 


Docket No. | Location | Type Date 


coTP | Rhode | Safety zone ......| Jan. 14, 1985 
Provi- | {sland | 
dence, Sound, | 
Ri, Reg. Narra- | 
65-01 gansett | 

| Bay | 
| Arkansas 
River, | 
Mile 361 | 
to 365. 


core 
Mem- 
phis, TN, | 
Reg. 85- 
01. | 
COTP St. | Upper 
Louis, Missis- 
MO, SIppi 
Reg | River, 
017-84. | Mile 
| 180.9 to 
} 178.2 
| Lower 
Missis- 


core 
Mem- 
phis, TN, | — sippi 
Reg. 84- | River. 
14 | Mile 
| 736.7 to 
| 736.0 
CGD3 85- | Rockaway | 
10 | Inet, | 
Jamaica 
| Bay. 
| New York 








| 


CGD3 84- | | ee 8Oinieresrened JAN 1, 1985 
77. j \ 

GDS 85- | | Jan 12, 1985 
' | 


| Mar 14, 1985 
sees) Fb, 26, 1985 
..» Apr. 3, 1985 


| Jan. 14, 1985 
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Feb. 28, 1985. 


ree a 


g 
g 


ryt 


z 
> 
~ 


ris 


Roads 
and San 
Diego 
Bay. 


Dated: April 9, 1985. 
C.M. Holland, 
Captain, U.S. Coast Guard Executive 
Secretary, Marine Safety Council. 
[FR Doc. 85-8974 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-14-4 


33 CFR Part 117 
[CCGD-84-05] 


Drawbridge Operation Regulations: 
Northeast River, NC 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


sumMARY: At the request of the 
Seaboard System Railroad, the Coast 
Guard is amending the regulations that 
govern the operation of the drawbridge 
across the Northeast River, mile 27.0, at 
Castle Hayne, North Carolina, to permit 
the draw to remain closed during certain 
periods. This change is being made 
because the'demand for draw openings 
has decreased over the past two years. 
This action will reduce the number of 
draw openings and still provide for the 
reasonable needs of navigation. 
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EFFECTIVE DATE: These regulations 
become effective on May 15, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Wayne J. Creed, Bridge Administrator, 
Aids to Navigation Branch, Fifth Coast 
Guard District, Federal Building, 431 
Crawford Street, Portsmouth, Virginia 
23705, (804) 398-6227. 


SUPPLEMENTARY INFORMATION: On 
November 19, 1984 the Coast Guard 
published a proposed rule (49 FR 45596) 
concerning this amendment. The 
Commander, Fifth Coast Guard District, 
also published this proposal in: Public 
Notice (5-587) dated November 16, 1984. 
Interested persons were requested to 
submit comments by December 19, 1984. 


Drafting Information 


The drafter of these regulations is W.]. 
Creed, project officer, and the project 
attorney is Lcdr. W.J. Brudzinski. 


Discussion of Comments 


No comments that pertain to the 
operation of the bridge or the amended 
regulations were received. 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 


_ Transportation regulatory policies and 


procedures (44 FR 11034; February 26, 
1979). 

The economic impact has been found 
to be so minimal that a full regulatory 
evaluation is unnecessary. This 
conclusion is based on the fact that the 
new regulations will reduce the number 
of draw openings required, thereby 
reducing the costs of operation and 
maintenance to the railroad. Since the 
economic impact of these regulations is 
expected to be minimal, the Coast 
Guard certifies that they will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 33 CFR Part 117 
Bridges. 

PART 117—{ AMENDED] 

Regulations" 


In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations is amended by revising 
§ 117.829 to read as follows: 


§ 117.829 Northeast River. 


The draw of the Seaboard System 
Railroad bridge across the Northeast 
River, 27.0, at Castle Hayne, North 
Carolina shall open on signal if at least 4 
hours notice is given. 
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(33 U.S.C. 499.49 CFR 1.46{c)(5); 33 CFR 1.05- 
1(g)(3)) 

Dated: April 1, 1985. 
james C. Irwin, 
Rear Admiral, U.S. Coast Guard Commander. 
Fifth Coast Guard District. 
[FR Doc. 85-8973 Filed 4-12-85: 8:45 am] 
BILLING CODE 4910-14-m 


33 CFR Part 165 
{COTP San Diego Reg. 85-06] 


Safety Zone Regulations; San Diego 
Bay, CA, Pacific Ocean 


AGENCY: Coast Guard, DOT. 
ACTION: Interim final rule. 


SUMMARY: The Coast Guard is amending 
33 CFR 165.1107 to expand an existing 
safety zone in the vicinity of Coast 
Guard Air Station San Diego. The safety 
zone is needed to protect vessels 
anchored in the area of Air Station San 
Diego, and Coast Guard aircraft and 
Coast Guard vessels operating out of Air 
Station San Diego. Vessels may transit 
this zone without restriction, but are 
prohibited from remaining or anchoring 
in this zone, or approaching within 100 
yards (92 meters) of the air station 
unless authorized by the Captain of the 
Port. 

EFFECTIVE DATES: This regulation 
becomes effective on April 5, 1985. 
Comments on this regulation must be 
received on or before July 5, 1985. 
appress: Comments should be mailed 
to U.S. Coast Guard Captain of the Port. 
2710 N. Harbor Drive, San Diego, CA 
92101. The comments will be available 
for inspection and copying at the above 
address. 

FOR FURTHER INFORMATION CONTACT: 
LT Steven P. Mojonnier, USCG, c/o U.S. 
Coast Guard Captain of the Port, 2710 N. 
Harbor Drive, San Diego, CA 92101, 
telephone (619) 293-5860. 
SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking (NPRM) was not 
published for this regulation and it is 
being made effective in less than 30 
days from the date of publication. 
Following the normal rulemaking 
process would have been contrary to the 
public interest since immediate action is 
needed to respond to potential hazards 
to aircraft, vessels and persons in the 
area. Although this regulation is 
published as an interim final rule 
without prior notice, an opportunity for 
public comment is neveriheless 
desirable so that the regulation is both 
reasonable and workable. Accordingly, 
persons wishing to comment may do so 
by submitting written comments to the 


office listed under “ADDRESS” in this 
preamble. Commenters should include 
their names and addresses, identify the 
docket number for the regulation, and 
give reasons for their comments. Receipt 
of comments will be acknowledged if a 
stamped, self-addressed postcard or 
envelope is enclosed. The regulations 
may be changed in light of comments 
received. All comments received before 
the end of the comment period will be 
considered before final action is taken 
on this regulation. No public hearing is 
planned, but one may be held if written 
requests are received and it is 
determined that an opportunity to make 
oral presentations will aid the 
rulemaking process. 


Drafting Information 


The drafters of this regulation are LT 
Steven P. Mojonnier, project officer for 
the Captain of the Port, and LT 
Catherine McNally, project attorney, 
Eleventh Coast Guard District Legal 
Office. 


Discussion of Regulation 


The circumstances requiring this 
regulation result from an increase in the 
number of vessels anchoring in the 
approach and departure areas around 
Coast Guard Air Station San Diego, 
which are used by Coast Guard aircraft 
and vessels on an increasingly frequent 
basis. 

Coast Guard aircraft operate regularly 
in this area, and frequently depart the 
air station in a heavy condition, in 
which their ability to climb to clear an 
obstacle such as an anchored vessel is 
limited, and their ability to maneuver 
around vessels anchored in the area is 
severely impaired. Coast Guard HH-3F 
aircraft departing the air station from a 
standing start in a heavy condition or 
adverse wind conditions frequently 
require as much as 1,000 feet 
(horizontal) to clear an obstacle the 
height of many vessels anchoring in this 
area. Airspeed during this type of 
takeoff is typically slow, and 
maneuverability is severely reduced, 
producing an unacceptable risk both to 
the anchored vessels and to the aircraft 
and aircrew if maneuvers to avoid 
vessels are requir2d. In addition to the 
danger of an aircraft colliding with a 
vessel in this area, the downwash from 
the aircraft rotors is capable of severely 
damaging a vessel, of causing injury to 
persons on deck, and of overturning a 
small vessel. 

The addition of a new 32 foot boat 
operating out of Air Station San Diego 
has increased the number of boats 
operating in this area to three. These 
vessels operate from the air station boat 
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dock daily at all hours, and frequently 
are required to depart the dock at high 
speed to respond to vessels in distress 
or port emergencies. 

This expanded area has been 
described in such a way as to restrict 
anchorage in this area without impeding 
vessels transiting the area. It provides 
for a 250 yard (229 meter) wide area 
adjacent to the boat dock to allow clear 
space for boat operations, a 375 yard 
(342 meter) long area adjacent to the 
aircraft departure area to allow 
sufficient room for aircraft to take off 
and clear anchored vessels, and a 100 
yard (92 meter) area along the southeast 
side of the air station. Vessels may 
transit this area without restriction, but 
are prohibited from remaining or 
anchoring in the zone unless authorized 
by the Captain of the Port. 

It is anticipated that this regulation 
will have no significant impact on users 
of San Diego Bay. Sufficient alternate 
anchorage areas are available to 
accommodate the vessels now 
anchoring in this area. These alternate 
areas are as close to shore and as 
convenient to use as the area of this 
zone. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 


PART 165—{ AMENDED] 


Regulation 


In consideration of the foregoing. 
§ 165.1107 of Title 33, Code of Federal 
Regulations, is revised to read as 
follows: 


§ 165.1107 San Diego Bay, California— 
Safety Zone. 


(a) The waters of San Diego Bay 
enclosed by the following boundaries 
are a safety zone: 

From a point located on the boundary of 
Coast Guard Air Station San Diego, 
California at latitude 32°43'37.2” N, longitude 
117°10'45.0" W (point A), for a point of 
beginning; thence southeasterly to latitude 
32°43'36.2" N, longitude 117°10'41.5” W (point 
B); thence southwesterly to latitude 
32°43°20.2” N, longitude 117°10'49.5” W (point 
C}; thence northwesterly to latitude 
32°43'25.7” N, longitude 117°11'04.6” W (point 
D); thence northeasterly to latitude 
32°43'35.7” N, longitude 117°10'59.5" W (point 
E}; thence generally easterly along the air 
station-boundary to the point of beginning 
(point A}. 

(b) (1) In accordance with the general 
regulations in § 165.23 of this Part, entry 
into the area of this zone is prohibited 
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unless authorized by the Captain of the 
Port, except as provided for below. 

(2) Vessels may transit the area of this 
safety zone without permission, but may 
not anchor, stop, remain within the 
zone, or approach within 100 yards (92 
meters) of the land area of Coast Guard 
Air Station San Diego or structures 
attached thereto. 
(33 U.S.C. 1225 and 1231; 49 CFR 1.46; 33 CFR 
160.5) 

Dated: April 4, 1985. 
E.A. Harmes, 
Commander, U.S. Coast Guard, Captain of the 
Port, San Diego, California. 
[FR Doc. 85-8975 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-14-M 


VETERANS ADMINISTRATION 
38 CFR Part 17 


Emergency Dental Treatment 


~ AGENCY: Veterans Administration. 


ACTION: Final regulation. 


SUMMARY: The Veterans Administration 
is amending a medical regulation 
regarding emergency dental care to 
clearly state when and to what extent 
treatment will be provided, and that 
individuals who are ineligible for such 
treatment will be billed. This action is 
required to clarify the wording in this 
regulation to allow for consistent 
interpretation in the provision of 
outpatient dental care. This amendment 
will assure systemwide application of 
the provision of outpatient dental care 
which has been administered 
sporadically and inconsistently in the 
past. 

EFFECTIVE DATE: This regulation is 
effective April 15, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Joseph F. Fleckenstein, Chief, Policies 
and Procedures Division, Medical 
Administration Service, 810 Vermont 
Avenue NW, Washington, DC 20420, 
202-389-2851. 

SUPPLEMENTARY INFORMATION: On 
pages 32864 and 32865 of the Federal 
Register of August 17, 1984, the proposed 
regulation was published for 38 CFR 
17.124. Interested persons were given 30 
days to submit comments, suggestions or 
recommendations. One comment was 
received. It expressed concern that 
veterans who are entitled to dental 
treatment from the VA might be billed 
for such treatment. That is not the intent 
of the regulation. No veteran who is 
eligible for the dental treatment he/she 
receives from the VA will be billed for 
such treatment. It is also the intent of 
this regulation that it only be applicable 
to emergency outpatient dental 


2 


treatment provided as a humanitarian 
service. However, in the case of a 
veteran who is furnished dental care, for 
which he or she is not otherwise eligible, 
as an emergency, humanitarian 
measure, the failure to pay for such 
emergency care in accordance with 38 
CFR 17.62 may result in an offset to a 
benefit, pursuant to 38 U.S.C. 3114 and 
38 CFR 1.911a, et seq., which the 
individual is receiving or may receive in 
the future. Therefore, in order to avoid 
any confusion related to inpatient 
treatment, the proposed regulation is 
adopted with removal of references to 
treatment provided after admission to a 
VA hospital, nursing home care unit, or 
domiciliary, and is set forth below. 
Additionally, the title of the regulation is 
changed to “Emergency outpatient 
dental treatment.” The Administrator 
has determined that this amendment to 
VA regulations is non-major under the 
criteria of Executive Order 12291, 
Federal! Regulation. It will not have an 
annual effect of $100 million or more on 
the economy, will not cause a major 
increase in costs or prices, and will not 
have any other significant adverse 
economic effects. 

The Administrator certifies that this 
proposed amendment will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities as they are 
defined in the Regulatory Flexibility Act, 
5 U.S.C. 601-612. Pursuant to 5 U.S.C. 
605(b), this proposed amendment is 
therefore exempt from the initial and 
final regulatory flexibility analyses 
requirements of sections 603 and 604. 
This rule governs the conduct of VA 
employees, not that of the private sector. 
It will only be applicable in the case of 
certain individuals who receive 
emergency outpatient dental treatment 
at VA health care facilities. 

The Catalog of Federal Domestic 
Assistance Numbers are 64.009 and 
64.011. 

List of Subjects in 38 CFR Part 17 

Alcoholism, Claims, Dental health, 
Drug Abuse, Foreign relations, 
Government contracts, Grants programs, 
Health, Health care, Health facilities, 
Health professions, Medical devices, 
Medical research, Mental health 
programs, Nursing homes, Philippines, 
Veterans. 

Approved: February 5, 1985, by direction of 
the Administrator. 

Everett Alvarez, Jr., 
Deputy Administrator. 


PART 17—[ AMENDED} 


In 38 CFR Part 17, Medical, § 17.124 is 
revised to read as follows: 
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§ 17.124 Emergency dental treatment. 

When outpatient emergency dental 
care is provided, as a humanitarian 
service, to individuals who have no 
established eligibility for outpatient 
dental care, the treatment will be 
restricted to the alleviation of pain or 
extreme discomfort, or the remediation 
of a dental condition which is 
determined to be endangering life or 
health. The provision of emergency 
treatment to persons found ineligible for 
dental care will not entitle the applicant 
to further dental treatment. Individuals 
provided emergency dental care who 
are found to be ineligible for such care 
will be billed. (38 U.S.C. 210(c)) 


[FR Doc. 85-8967 Filed 4-12-85; 8:45 am] 
BILLING CODE 8320-01-M 


FEDERAL MARITIME COMMISSION 
46 CFR Part 580 
[Docket No. 84-27] 


Publishing and Filing Tariffs by 
Common Carriers in the Foreign 
Commerce of the United States; Co- 
Loading Practices by NVOCCs 


AGENCY: Federal Maritime Commission. 
ACTION: Final rule. 


SUMMARY: This Final Rule addresses the 
practices of Non-Vessel-Operating 
Common Carriers (NVOCCs) combining 
cargo, usually for the purpose of 
attaining full container loads, such 
practices being commonly known as co- 
loading. The rule requires each NVOCC 
to describe in its tariffs the undertaking 
to offer or perform co-loading. Further, 
the Rule requires that NVOCCs give 
actual notice to a shipper that its cargo 
has been co-loaded and of the identity 
of the other NVOCC(s) involved in the 
co-loading. Special rates published by 
one NVOCC for the exclusive use of 
other, co-loading NVOCCs will be 
prohibited. 

EFFECTIVE DATE: May 15, 1985. 

FOR FURTHER INFORMATION CONTACT: 


Robert G. Drew, Director, Bureau of 
Tariffs, Federal Maritime Commission, 
1100 L Street NW., Washington, D.C. 
20573, (202) 523-5796 

John Robert Ewers, Director, Office of 
Regulatory Overview, Federal 
Maritime Commission, 1100 L Street 
NW., Washington, D.C. 20573, (202) 
523-5827. 

SUPPLEMENTARY INFORMATION: The 

Commission initiated this rulemaking 

proceeding by publication of a Notice of 

Proposed Rulemaking in the Federal 

Register on July 25, 1984, 49 FR 29980. 
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The Commission received 15 comments 
on the Proposed Rule. Commenting 
parties or groups of parties are: 1) 3- 
Way Ocean; 2) Airport Brokers 
Corporation; 3) John v.Carr & Son, Inc.; 
4) F.X. Coughlin Co.; 5) Greene 
Companies International Inc.; 6) 
Hemisphere Forwarding, Inc.; 7) F.W. 
Myers & Co., Inc.; 8) New England 
Groupage; 9) Reardon Export, Inc.; 10) 
Associated Latin American Freight 
Conferences; Atlantic & Gulf/West 
Coast of South America Conference; 
East Coast Colombia Conference; South 
Atlantic & Gulf/Guatemala, El Salvador 
& Honduras Rate Agreement; South 
Atlantic & Gulf/Panama & Costa Rica 
Rate Agreement; United States Atlantic 
& Gulf/Ecuador Freight Conference; 
United States Atlantic & Gulf/Jamaica 
and Hispaniola Steamship Freight 
Association; United States Atlantic & 
Gulf/Southeastern Caribbean 
Conference; United States Atlantic & 
Gulf/Venezuela Freight Association; 
United States Florida/Ecuador 
Steamship Conference; West Coast of 
South America Northbound Conference; 
11) 8900 Lines; Greece/U.S. Atlantic 
Agreement; Iberian/U.S. North Atlantic 
Westbound Freight Conference; Italy, 
South France, South Spain, Portugal/ 
U.S. Gulf and the Island of Puerto Rico 
Conference; Marseilles/North Atlantic 
U.S.A. Freight Conference; 
Mediterranean-North Pacific Coast 
Freight Conference; U.S. Atlantic & 
Gulf/Australia-New Zealand 
Conference; West Coast of Italy Sicilian 
and Adriatic Ports/North Atlantic Range 
Conference; 12) Japan/Korea-Atlantic 
and Gulf Freight Conference; New York 
Freight Bureau; Philippines North 
America Conference; Trans Pacific 
Freight Conference (Hong Kong); Trans 
Pacific Freight Conference of Japan/ 
Korea; 13) Council of European & 
Japanese National Shipowners’ 
Associations; 14) International 
Association of NVOCCs; and 15) 
National Customs Brokers and 
Forwarders Association of America, Inc. 

In general, the commenters views 
were as follows: 


Individual NVOCC’s Comments 


New England Groupage (New 
England) supports the Proposed Rule 
without any changes. New England 
states that the abuses of co-loading 
greatly exceed any benefit that the 
shipping public might derive from the 
practice. 

Three other commenters, 3-Way 
Ocean (3-Way), John v. Carr & Son, Inc. 
(Carr), and F.X. Coughlin Co. (Coughlin), 
support the Commission's Proposed 
Rule, in part. These commenters 
essentially object to the documentation 


requirements and the prohibition of 
special co-loading rates. Further details 
of these and other commenters’ views 
are outlined herein under the various 
sub-parts of the Proposed Rule. 

The five other commenting NVOCCs, 
Airport Brokers Corporation (Airport), 
Greene Companies International, Inc. 
(Greene), Hemisphere Forwarding, Inc. 
(Hemisphere), F.W. Myers & Co., Inc. 
(Myers) and Reardon Export, Inc. 
(Reardon) do not support the Proposed 
Rule, because in their opinion co-loading 
does not require special treatment with 
a special tariff filing rule. Hemisphere 
urges the Commission to enter into an 
investigation prior to pursuing a final 
rule which might result from the instant 
rulemaking procedure. Hemisphere, 
Airport, Greene, Myers and Reardon are 
of the opinion that the public is aware of 
the liability and responsibilities inherent 
in co-loading and that the present tariffs 
and rate structures of the NVOCCs and 
the VOCCs accommodate the economics 
and efficiencies of co-loading. Further, 
Greene is of the opinion that the 
Commission lacks jurisdiction in the 
matter of co-loading agreements. 


Conferences’ Comments 


The Conferences support the 
Commission's effort to promulgate a rule 
covering co-loading. The Conferences, 
however, would modify the rule to 
provide: (a) additional documentation 
requirements which would require 
NVOCCs to notify the shipper prior to 
booking of the fact that the shipper’s 
cargo would be co-loaded; (2) a 
restriction to allow co-loading only for 
LCL shipments; and (3) a clarification of 
the rule as it relates to NVOCCs’ co- 
loading activities which involve 
agreements. 


Transportation Organizations’ 
Comments 


The Council of European & Japanese 
National Shipowners’ Associations 
(CENSA) support the Proposed Rule, but 
suggest that the Commission review and 
clarify its jurisdiction in any 
circumstance where an NVOCC also 
acts as an ocean freight forwarder or 
undertakes other activities in connection 
with export or import shipments. 

The International Association of 
NVOCCs (IANVOCCs) shares Greene's 
views with respect to the Commission's 
jurisdiction over NVOCC agreement 
matters. The IANVOCCs supports the 
Proposed Rule in principle, but urges 
that the Commission delete any 
reference in the rulemaking that 
suggests that NVOCCs can avoid their 
responsibility in publishing tariff 
information concerning co-loading by 
merely mentioning that such an activity 
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is performed under the terms of an 
agreement. 

Lastly, the National Customs Brokers 
and Forwarders Association of America, 
Inc. (NCBFAA) is of the opinion that the 
Proposed Rule will impede lawful 
NVOCC activities which are regarded as 
beneficial to U.S. exports and thus 
requests that the Commission grant its 
request for oral argument in order to 
develop further details in this 
rulemaking. Briefly, NCBFAA states that 
the proposed requirements relating to 
the explanation of liability in both the 
tariff and in shipment documentation in 
§ 580.17(b)(3) and the proposed 
prohibition of special co-loading rates in 
§ 580.17(d) are burdensome to the 
NVOCCs, harmful to the shipping 
public, and will curtail the viability of 
the forwarder/NVOCC. 

Comments directed to specific 
portions of the proposed rule are 
discussed below: 


Section 580.17 Special Rules and 
Regulations applicable to co-loading 
activities of Non-Vessel-Operating Common 
Carriers (NVOCCs). 


(a) Definition. For the purposes of this 
section, “Co-loading” means the combining of 
cargo by two or more NVOCCs for tendering 
to an ocean carrier under the name of only 
one of the NVOCCs. 


* * * * 


The National Customs Brokers and 
Forwarders Association of America, Inc. 
(NCBFAA) suggests that where the term 
“ocean carrier” appears in section 
580.17(a) it should be amended to state 
“ocean common carrier” to be 
consistent with the statutory term and 
definition. We will not adopt this 
suggestion because it would 
unnecessarily narrow the scope of the 
regulations. An NVOCC is a common 
carrier regardless of whether the cargo it 
handles is ultimately transported by an 
ocean common carrier or by some other 
type of ocean carrier, such as a contract 
or tramp carrier.' The ability to co-load 


' The definition of NVOCC found in section 3(17) 
of the Shipping Act of 1984 (46 U.S.C. App. 1702(17)) 
states that an NVOCC is a shipper in its 
relationship with an ocean common carrier. We 
view this language as a clarification of the 
relationship between an NVOCC and the only type 
of ocean carrier that is regulated by the 1984 Act 
when the NVOCC tenders cargo to that type of 
carrier. We do not believe that Congress intended, 
by that language, to limit regulation of NVOCCS to 
only those which tender cargo to ocean common 
carriers. The activities of the NVOCC which are 
sought to be regulated—i.e., its holding out to the 
public as a common carrier—are not affected by the 
type of vessel operating carrier to which the 
NVOCC chooses to tender the cargo. 
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and the necessity for notice to and equal 
treatment of shippers are unaffected by 
the NVOCC’s choice of underlying 
vessel operator. 

Greene states that the definition 
ignores the important distinctions 
between co-loading by agreement and 
co-loading through published tariffs. 
While there may be important 
distinctions between these two types of 
co-loading arrangements, the definition 
is not the place in which these 
distinctions need be reflected. We 
believe that co-loading by either type of 
arrangement does and should meet the 
definition set forth in the Rule. As 
indicated below, the substantive 
requirements of this Rule are made 
applicable only to those co-loading 
arrangements where a shipper/carrier 
relationship exists between the 
tendering and receiving NVOCCs, 
regardless of the existence of an 
agreement. 

The Associated Latin American 
Freight Conferences, et al. (ALAFC) 
suggest that the words, “in the import or 
export foreign commerce of the United 
States” be added to the definition of co- 
loading to make it clear that these 
regulations apply equally to foreign— 
based NVOCCs operating in U.S. import 
trades. It was the intent of the 
Commission to apply these rules to all 
NVOCCs subject to the Shipping Act of 
1984 and we will, therefore, adopt 
ALAFC's suggestion in the interest of 
clarity. 

The U.S. Atlantic & Gulf/Australia- 
New Zealand Conference, et ai. 
(AGANZ) suggest that the definition be 
amended to delete the words, “under the 
name of only one of the NVOCCs”. 
Their concern is that the regulations 
would arguably not apply if cargoes are 
tendered to an ocean common carrier 
under the name of more than one 
NVOCC. The Commission is unaware of 
present co-loading arrangements by 
which cargo is tendered to an ocean 
common carrier under the name of more 
than one NVOCC. However, the 
possibility would appear to exist as 
suggested by AGANZ and, if so, could 
circumvent the intent of the rule. 
Therefore, we will adjust the definition 
to accommodate AGANZ’s concern, but 
will leave intact the concept that the 
cargo must be tendered to the ocean 
_ carrier in the name of one (or more) of 
the NVOCCs involved in the co-loading. 
To delete the phrase completely would 
broaden the scope of the regulations and 
could arguably encompass activities 
beyond the Commission’s jurisdiction, 
such as those of shippers’ agents, freight 
brokers, etc. One or more of the 
NVOCCs involved in the co-loading 


must be named as the shipper on the 
ocean carrier's bill of lading. 


Section 580.17 

(b) Filing Requirements. (1) All tariffs filed 
by an NVOCC shall contain a rule which 
describes its co-ioading activities. If co- 
loading is accomplished pursuant to the 
terms of an agreement between or among 
NVOCCs, it is only necessary to note the 
existence of such agreement in each of the 
applicable NVOCC tariffs. If a co-loading 
service is not offered or performed by an 
NVOCC, its tariffs shall contain a rule which 
states that co-loading is “not offered or 
performed” by the publishing carrier. 


* * * * . 


Greene argues that the Commission 
lacks jurisdiction to promulgate 
regulations which require information 
concerning the implementation of 
private co-loading agreements and that 
none of the proposed sections of the rule 
effectively deal with co-loading when 
offered or performed pursuant to an 
agreement between NVOCCs. 

The IANVOCCs shares the same view 
as Greene with respect to the 
Commission's jurisdiction over NVOCC 
agreement matters. The IANVOCCs, 
however, supports the Commission's 
proposed rule in principle, and suggests 
that the Commission delete any 
reference in the rulemaking which infers 
that NVOCCs can avoid their 
responsibility in publishing tariff 
information concerning co-loading by 
merely mentioning that such an activity 
is performed under an agreement. 

ALAFC are of the opinion that 
NVOCGs should be required to append 
any agreement it has executed on co- 
loading to its tariff so that shippers are 
made aware of any arrangements 
between NVOCCs. 

AGANZ and the Transpacific Freight 
Conference of Japan/Korea et ai. 
(Trans-Pac) suggest that section 580.17 
be amended to accommodate co-loading 
activities which are implemented 
through an agreement. It is AGANZ’s 
and Trans-Pac’s opinion that agreement 
matters relating to co-loading must be , 
viewed as a “practice” subject to tariff 
filing requirements. 

AGANZ further suggests that a 
distinction should be drawn between co- 
loading agreements which do not 
involve the furnishing of common carrier 
services and co-loading agreements 
which do involve the furnishing of 
common carrier services by the 
receiving NVOCC to the tendering 
NVOCC. In the latter case, AGANZ 
argues that the tariffs of the receiving 
NVOCC should be required to reflect the 
terms of the arrangement, regardless of 
the existence of an agreement. 
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AGANZ also comments that co- 
loading agreements could be required to 
be filed under the Shipping Act of 1984 
when an NVOCC party to such an 
agreement is otherwise subject to 
agreement—filing requirements of either 
the 1984 Act or the Shipping Act, 1916. 
Attention is called to the Commission's 
Notice of Proposed Rulemaking of 
August 29, 1984 (49 FR 34253) in which 
the Commission announced an opinion 
that section 15 of the 1916 Act continued 
to apply to agreements between freight 
forwarders. 

This last suggestion is one that is 
beyond the scope of this rulemaking 
proceeding and one that we believe 
addresses an unlikely situation. Since 
AGANZ filed its comments, Congress 
has acted to remove agreements among 
freight forwarders from the filing and 
approval requirements of the Shipping 
Act, 1916 (HR. 5833, Pub. L. No. 98-595, 
98 Stat. 3130 (1984). See 49 FR 46174 
November 23, 1984. The only two 
entities now required to file agreements 
with the Commission relating to foreign 
commerce are ocean common carriers 
and marine terminal operators, neither 
of which is a typical affiliate of an 
NVOCC. Should such a situation arise in 
which ocean common carriers or marine 
terminal operators enter into an NVOCC 
co-loading agreement, we would 
address that situation on an ad hoc 
basis. 

The general subject of co-loading 
performed pursuant to the terms of an 
agreement requires some clarification. 
As we said in the Notice of Proposed 
Rulemaking (p. 4 note 1}, we express no 
opinion on the relationship that may be 
created between two or more NVOCCs 
by the terms of a private agreement. 
However, we agree with the comments 
that suggest that all shipper/carrier 
relationships between two or more 
NVOCCs should be reflected in 
appropriate NVOCC tariffs regardless of 
the existence of a separate agreement. 
Section 8 of the Shipping Act of 1984 is 
very explicit in its requirement that each 
common carrier file: 


Tariffs showing all its rates, charges, 
classifications, rules, and practices between 
all points or points on its own route and on 
any through transportation route that has 
been established. 


Complementing the filing requirement 
of section 8 are the prohibitions of 
section 10(b) of the act. 


(b) Common Carriers —No common carrier, 
either alone or in conjunction with any other 
person, directly or indirectly may— 

(1) Charge, demand, collect, or receive 
greater, less, or different compensation for 
the transportation of property or for any 
service in connection therewith than the rates 
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and charges that are shown in its tariffs or 
service contracts; [or] .. . 

(3) Extend or deny to any person any 
privilege, concession, equipment, or facility 
except in accordance with its tariffs or 
service contracts; .. . 


As long ago as 1935, the Commission's 
predecessor, the United States Shipping 
Board Bureau recognized that. 

The law prohibits special arrangements 
between shippers and carriers unless the 
terms thereof are fully disclosed in the tariff.* 

The important question pertinent to 
this proceeding is whether a shipper/ 
carrier relationship exists between the 
NVOCCs in a co-loading arrangement. If 
it does, the statute require that the _ 
“carrier” party to that arrangement 
include all of the applicable rates, 
charges, concessions, privileges etc. in 
its tariffs. The rate in the effective tariff 
affords the only legal basis upon which 
freight charges may be collected, any 
agreement to the contrary 
notwithstanding.* 

A shipper/carrier relationship is - 
established in a co-loading arrangement 
when the receiving NVOCC issues a bill 
of lading to the tendering NVOCC for 
the transportation of the co-loaded 
cargo. In such instances, the tendering 
NVOCC looks to the receiving NVOCC 
in the event of loss or damage to the co- 
loaded cargo, and the tendering NVOCC 
has no privity of contract or other type 
of direct relationship with the oceam 
carrier or other carrier which forms the 
next link in the transportation chain. 

In contrast, one example of a carrier/ 
carrier relationship would appear to be 
where two NVOCCs hold themselves 
out jointly to the shipping public to co- 
load and transport cargo. In such cases, 
we would expect that a joint or common 
bill of lading would be issued to the 
originating shipper and that the cargo 
would be tendered to the ocean carrier 
in the names of both co-loading 
NVOCCs. Other types of carrier/carrier 
relationships may be created by co- 
loading agreements and are not meant 
to be excluded by this example. 

We have clarified § 580.17(b)(1) to 
distinguish between co-loading 
agreements which create a shipper/ 
carrier relationship and those which 
create a carrier/carrier relationship. The 


3 Intercoastal Investigation, 1935, 1 USSBB 400, 
416 (1935) While that case was decided under the 
Intercoastal Shipping Act, 1933, (46 U.S.C. app. 843 
et seq.) the tariff filing and adherence provisions of 
that Act are virtually identical to those now 
contained in the Shipping Act of 1984, with the 
exception of the new provisions for Seryjce 
Contracts contained in the 1984 Act. Since only 
ocean common carriers, and not NVOCCs may offer 
such contracts, this difference has no relevance to 
the instant proceeding. 

4 C.W. Spence v. Pacific-Atlantic S.S. Co. 1 
USSBB 624, 626 (1936) 


issuance of a bill of lading by the 
receiving NVOCC to the tendering 
NVOCC will create a presumption that a 
shipper/ carrier relationship exists. In 
neither case are we suggesting that the 
agreement itself must be filed with the 
Commission, nor’are we asserting any 
other type of jurisdiction over the 
agreement per-se. We are only taking 
the position that a common carrier's 
tariff must include all of the terms and 
conditions of its offering to the shipping 
public and that this fundamental 
principle cannot be circumvented or 
avoided by a private agreement. 

A final comment on § 580.17(b)(1) is 
made by Trans-Pac, who suggests that 
NVOCCs should be restricted to co- 
loading only less-than-containerload 
(LCL) cargo. Trans-Pac states that the 
Commission and NVOCCs have relied 
upon LCL service as justification for the 
activity and it should, therefore, be so 
restricted. 

The Commission will not adopt this 
suggestion. The fact that co-loading of 
LCL cargo is more prevalent and more 
likely than co-loading of full container 
loads is no reason to prevent the latter. 
The concern that Trans-Pac expresses 
over possible delay and unnecessary 
expense to shippers and consignees is 
one that the market should be able to 
control given the notice that these rules 
will require concerning the co-loading 
activities of NVOCGs. 


Section 580.17 
* * * 

(b) **e 

(2) In the event an NVOCC tenders cargo to 
another NVOCC for co-loading, its tariffs 
shall provide a clear explanation of its 
liability to the shipper and its responsibility 
to pay any other common carrier's rates and 
charges necessary in order to transport the 
shipper’s cargo to its destination. 


* * * * * 


Hemisphere is of the opinion that 
NVOCC tariffs are clear and definite 
with respect to the liability of NVOCCs 
participating in co-loading activities. If 
that is true, then this part of the rule 
presents no additional burden or 
imposition upon the NVOCC industry. 

However, the Commission's concern 
here is that confusion may exist in the 
minds of both shippers and NVOCCs in 
a situation where there is a failure of 
performance or damage to the cargo at 
some intermediate step in the 
transportation network. We want the 


’ initial NVOCC to make it absolutely 


clear to its shippers that it will live up to 
its obligations as a common carrier 
regardless of lower liability limits by 
subsequent NVOCCs, lack of privity 
with the ocean carrier, the absence of its 
own employees or facilities at particular 


~ 
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destinations, or a myriad of other 
problems which may arise when cargo is 
co-loaded. 


Section 580.17 

(c) Documentation Requirements. NVOCCs 
which tender cargo to another NVOCC for 
co-loading shall notify each shipper of such 
action by annotating each applicable bill of 
lading with: (a) a summary statement of its 
liability and its responsibility to pay any 
other rates and charges necessary to 
transport the cargo to its destination; and (b) 
the identity of any other NVOCC with which 
its shipment has been co-loaded. 


* * * * * 


3-Way states that the requirements of 
the proposed rule relative to 
documentation, i.e., to provide a 
“summary statement of liability” and 
the “identity of any other NVOCC with 
which its shipment has been co-loaded”, 
is redundant and ineffective. 3-Way is of 
the opinion that NVOCCs'’ tariffs 
already contain provisions setting forth 
liability. ‘ 

3-Way does not support the “identity” 
requirement unless the “other” co- 
loading NVOCC's liability is also stated. 
3-Way further states that if there is any 
justification for the “identity” 
requirement it should be expanded to 
include the identification of the VOCC. 

3-Way contends that the question is 
not one of identity, but one of 
demonstrating the capability of liability. 
3-Way’s answer is that capability 
probably means licensing and bonding. 

Carr objects to the proposed 
requirement to identify the name of the 
“other” NVOCC on the bill of lading 
because it could compromise its 
relationship with the shipper. According 
to Carr, NVOCCs not only co-load 
because of short freight commitments 
(less-than-containerload) but also 
because of overflow conditions. 

Coughlin supports 3-Way's views that 
the separate documentation 
requirements are urinecessary so long as 
liability requirements are clearly set 
forth in the tariff. 

Greene argues that the documentation 
requirements are burdensome. 

Reardon is of the opinion that “the 
liability issue is really between the 
NVOCC and the ocean carrier with the 
responsibility being passed up to the 
master loader and the steamship 
company.” 

The NCBFAA is of the opinion that it 
is unnecessary to require NVOCCs to 
state separately their liability and 
responsibility to pay any other NVOCCs 
charges. First, NCBFAA states that the 
NVOCC's liability is already provided in 
its specimen bill of lading regardless of 
co-loading and that it is common 
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knowledge that a shipper is not 
responsible for any charges beyond 
those charged by the NVOCC which 
receives its cargo. NCBFAA alleges that 
the Commission's proposed rule is 
unnecessary and discriminatory in that 
there are situations involving the 
handling and custody of cargo by 
VOCCs which are analagous to co- 
loading which are not subject to special 
tariff filing requirements, e.g., an 
intermodal] movement wherein a VOC 
uses an inland carrier to whom a pertion 
of the through rate is due. 

ALAFC suggests that the Commission 
require the NVOCC which engages in 
co-loading to advise the shipper in 
writing of such fact prior to booking 
cargo. ALAFC has provided suggested 
language to accommodate the added 
requirement. 

In view of these comments, the 
Commission is deleting the requirement 
for annotating each applicable bill of 
lading with a summary statement of the 
NVOCC's liability and responsibility to 
pay any other rates and charges 
necessary to transport the cargo to its 
destination. We are persuaded that the 
inclusion of such information in the 
NVOCC's tariffs and specimen bill of 
lading will be sufficient to avoid 
possible confusion over liability and the 
responsibility for payment of 
transportation charges. 

However, we will continue the 
requirement that an NVOCC provide a 
shipper with notification of the identify 
of other NVOCCs with which the 
shipper’s cargo has been co-loaded. We 
view this notice as an essential 
ingredient of our goal of ensuring that 
the shipping public is fully aware of an 
NVOCC's co-loading activities. 

A shipper which tenders cargo to an 
NVOCC does so with the clear 
understanding that the cargo will, in 
turn, be tendered to a vessel-operating 
carrier. Many shippers would be 
surprised, however, to learn that their 
cargo had been tendered to another 
NVOCC for co-loading. If this is the type 
of service offered by an NVGCC, then 
shippers have a right to know that fact. 
They can then make an intelligent 
choice of the type of service they prefer. 

We believe that the method we have 
chosen for identifying other NVOCCs— 
annotating the bill of lading—is 
straightforward and of minimal burden 
to the industry. Because of this, we are 
rejecting the suggestion of ALAFC that 
the NVOCC should notify the shipper in 
writing prior to booking the cargo. This 
requirement would appear to be not 
only more burdensome but also 
unrealistic in that a decision to co-load 
cargo may not be made prior to its 
booking. 
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Section 580.17 

(d) Co-Loading Rate Application. No 
NVOCC tariff shall contain special co- 
loading rates for the exclusive use of other 
NVOCCs. If cargo is accepted by an NVOCC 
from another NVOCC which tenders that 
cargo in the capacity of a shipper, it must be 
rated and carried under tariff provisions 
which are available to the genera! public. 

3-Way states that the Commission has 
apparently considered the status of 
NVOCC's as “shippers” only, rather 
than as shippers/carriers since it has 
proposed to prohibit any special rates 
which apply for the account of another 
NVOCC. 3-Way questions why the 
prohibition for NVOCCs to publish 
special rates for the account of other 
NVOCCs does not apply in the instance 
of VOCCs which publish rates to apply 
only for the account of NVOCCs. 3-Way 
is of the opinion that NVOCCs are a 
distinct “class of shipper” because they 
are also a common carrier. According to 
3-Way, -without the Commission's 
recognition of the above distinction 
(which would permit special co-loading 
rates between NVOCCs), the economic 
incentive to the NVOCCs to co-load and 
the advantages of co-loading services 
will be lost. 

Airport supports 3-Way’s position that 
the Commission should recognize 
NVOCCs as a distinct class of shippers 
for the purpose of allowing special co- 
loading rates which are applicable oniy 
for the account of another NVOCC. 
Airport is of the opinion that the 
proposed rule will result in NVOCCs: (1) 
holding shipments for consolidations 
until they build a volume large enough 
to fill a container; (2) going out of 
business; and/or (3) diverting cargo 
through the unregulated Canadian/ 
Mexican ports. Airport views the 
proposed rules as discriminatory when 
“other” entities are permitted to “pool” 
cargoes. Airport-describes the operation 
of an Export Trading Company and the 
Japanese space charter arrangement as 
being analogous to co-loading. 

Airport maintains that special rates 
are justified since co-loading eliminates 
sales calls, extraordinary assistance in 
setting up shipments and documents, 
credit checks, rate quotes for shipments 
that might never be shipped and various 
other services that require the 
publication of higher rates to general 
shippers. 

Hemisphere argues that no 
discrimination is involved in the 
practice of NVOCCs co-loading or in the 
application of the rates for such 
services. Hemisphere indicates that the 
only instruction received by NVOCCs 
from shippers is to obtain the most 


economical! and expedient manner of 
handling their shipments that is 
available. Further, Hemisphere states 
inasmuch as NVOCCs are not a major 
force in all trading areas, the publication 
of special rates by NVOCCs which are 
restricted to other NVOCCs is beneficial 
to the shipping public by allowing 
NVOCCs as a group of shippers/carriers 
to take advantage of full containerload 
rates offered by VOCCs. 

Myers sets forth the same views as 3- 
Way, Airport and Hemisphere in 
attempting to justify the continuation of 
special co-loading rates among 
NVOCCs. Additionally, Myers suggests 
that NVOCCs and other shippers are not 
similarly situated, and is of the opinion 
that the elimination of co-loading rates 
would create discrimination in favor of 
large and specialized NVOCCs which 
would enjoy VOCC Freight-All-Kinds 
(FAK) rates exclusively. 

Carr, Coughlin, Greene, Reardon and 
NGBFAA share the views of 3-Way, 
Airport, Hemisphere and Myers in the 
matter of the Commission's proposed 
rule prohibiting special rates. 

The ALAFC, AGANZ, Trans-Pac, and 
CENSA support the Commission's rule 
prohibiting special rates. ALAFC 
suggests that the Commission's analysis 
was not comprehensive enough to 
conclude that co-loading was beneficial 
to the shipping public. ALAFC suggests 
that co-loading and the special tariff 
rates only benefit the NVOCCs and not 
the actual shippers using NVOCCs 
which co-load. 

The suggestion that NVOCCs and 
other shippers are not “similarly 
situated”, or that NVOCCs are a 
“distinct class of shippers” is one that 
must be supported by transportation 
factors. The fact that they can all be 
identified as NVOCCs or that they are 
also carriers is not sufficient. It is well 
settled that the identity of a shipper is 
not a legitimate transportation factor.* 

The fact that NVOCCs have a carrier 
alter-ego is irrelevant to their status as 
shippers when tendering cargo to 
another carrier. They are acting solely 
as shippers in that capacity and the 
question to be resolved here is whether 
their shipments can be distinguished 
from those of other shippers of like 
commodities. 

Some effort is made in the comments 
to distinguish between NVOCC 
shipments and those tendered by other 
shippers. One suggestion is that the 
greater volume of the shipments 


51.C.C. v. Delaware, Lackawanna v. Western 
Railroad Co., 220 U.S. 235, 252 (1911); LCC. v. 
United States, 289 U.S. 385 (1933); Mitchell v. United 
States, 313 U.S. 80, 94 (1941). 
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received from other NVOCCs warrants 
lower rates. If that is the case, volume 
discounts could certainly accommodate 
the cargo and would not suffer from ‘the 
infirmity of being offered only to certain 
shippers on the basis of their identity. 

Another suggested distinction is 
alleged savings in costs of sales, 
customer service, documentation etc. 
inherent in shipments from other 
NVOCCs. While cost savings could 
certainly warrant a difference in rates, 
very few specifics are offered which 
could be identified solely with NVOCC 
co-loaded cargo. For example, it would 
appear that cargo tendered by a freight 
forwarder would entail savings in sales, 
services and documentation similar to 
those alleged to be realized in 
connection with NVOCC co-loaded 
cargo. 

Several of the commenters also 
suggest that special co-loading rates for 
NVOCCs should not be prohibited 
because some VOCCs offer special FAK 
rates for consolidated cargo tendered by 
NVOCCs, consolidators and freight 
forwarders. We do rot find this 
argument persuasive. Any VOCC rates 
which are so limited would be evaluated 
on the same principles discussed in 
connection with this rule. Without 
focusing specifically on the VOCC rates 
to which the commenters make 
reference, we cannot make any 
judgment as to whether any such rates 
may be justified on the basis of 
transportation characteristics. At the 
very least, it seems clear that the VOCC 
tariff description referred to in these 
comments is not identical to the special 
NVOCC co-loading rates addressed in 
this rule. 

The Commission is not attempting to 
prohibit legitimate discounts which may 
apply to NVOCC co-loaded cargo. 
However, on the basis of the comments 
herein, we are still not persuaded that 
co-loaded cargo tendered by NVOCCs is 
sufficiently distinct in and of itself to 
warrant a rate based solely upon the 
fact that the cargo is tendered by an 
NVOCC. 

There are numerous other, legitimate, 
means of offering discounts to this type 
of cargo, so long as the same rates 
would apply to any other shippers of the 
same type of cargo. For example, FAK 
rates, time/volume rates, and 
consolidated cargo rates are all 


conventional ratemaking devices which . 


would be used to offer reduced rates to 
other NVOCCs without the stigma of 

‘ excluding other shippers of like 
commodities. 

Our intent in this rule is not to 
eliminate or to discourage co-loading 
activity, but rather to raise the level of 
shipper awareness of this activity and to 


ensure that it is not being used as a 
device for unjust preference, prejudice 
or discrimination among shippers. To 
that end, this rule is being added to 46 
CFR Part 580. 

Inasmuch as NVOCCs will be 
required to describe co-loading 
activities in each of their tariffs, the 
Commission is amending its tariff filing 
regulations so that such information will 
appear in a uniform location. Paragraph 
5(d)(14) of Part 580, (presently listed as 
Reserved”) will, therefore, be assigned 
to the subject rule and shall be 
captioned “Special Rules and 
Regulations applicable to co-loading 
activities of Non-Vessel-Operating 
Common Carriers (NVOCCs).” 

Oral argument has been requested by 
NCBFAA. The Commission has 
determined to deny this request because 
it believes that the issues have been 
duly considered in this proceeding. 
NCBFAA has had the same opportunity 
as other commenters to argue its 
position and it has, in fact, done so 
eloquently in its comments. No other 
commenter has either filed a similar 
request or indicated support for the 
request of NCBFAA. 

The Commission has determined that 
this final rule is not a “major rule” as 
defined in Executive Order 12291 dated 
February 17, 1981, because it will not 
result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovations, or on the 
ability of United States-based 
enterprises to compete with Foreign- 
based enterprises in domestic or export 
markets. 

The Chairman of the Federal Maritime 
Commission certifies pursuant to section 
605(b) of the Regulatory Flexibility Act 
(5 U.S.C. 601, et seq.) that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities, including smal] businesses, 
small organizational units or small 
government jurisdictions. 

Collection of Information 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget under 
provisions of the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511) and have 
been assigned control number 3072.0046. 


List of Subjects in 46 CFR Part 580 
Cargo, Cargo vessels, Exports, 

Harbors, Imports, Maritime carriers, 

Rates and fares, Reporting and 
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recordkeeping requirements, Water 
carriers, Water transportation. 

Therefore, pursuant to 5 U.S.C. 553 
and sections 8 and 17 of the Shipping 
Act of 1984 (46 U.S.C. app. 1707 and 
1716) the Federal Maritime Commission 
is amending Title 46 CFR Part 580 as 
follows: 


PART 580—[AMENDED] 


1. The authority citation to Part 580 
continues to read: 

Authority: 5 U.S.C. 553; 46 U.S.C. app. 1702- 
1705, 1707, 1709, 1712,.1714-1716 and 1718. 

2. Section 580.5 is amended by adding 
paragraph (d)(14) to read as follows: 

§ 580.5 Tariff contents. 

(d) **t 

(14) Special Rules and Regulations 
applicable to co-loading activities of 
Non-Vessel-Operating Common 
Carriers (NVOCCs).—{i) Definition. For 
the purpose of this section, “Co-loading” 
means the combining of cargo, in the 
import or export foreign commerce of 
the United States, by two or more 
NVOCCs for tendering to an ocean 
carrier under the name of one or more of 
the NVOCCs. 

(ii) Filing Requirements. 

(A) (7) All tariffs filed by an NVOCC 
shall contain a rule which describes its 
co-loading activities. 

(2) If co-loading is accomplished 
pursuant to the terms of an agreement 
which establishes a carrier-to-carrier 
relationship between or among 
NVOCCs, it is only necessary to note 
the existence of such agreement in each 
of the applicable NVOCC tariffs. But, if 
two or more NVOCCs enter into a co- 
loading agreement which establishes a 
shipper/carrier relationship between or 
among the NVOCCs, the co-loading 
activities must be described in a tariff 
rule pursuant to paragraph 
(d)(14){ii)(A)(2) of this section. 

(3) A shipper/carrier relationship 
shall be presumed to exist where the 
receiving NVOCC issues a bill of lading 
to the tendering NVOCC for carriage of 
the co-loaded cargo. 

(4) If a co-loading service is not 
offered or performed by an NVOCC, its 
tariffs shall contain a rule which states 
that co-loading is “not offered or 
performed” by the publishing carrier. 

(B) In the event an NVOCC tenders 
cargo to another NVOCC for co-loading, 
its tariffs shall provide a clear 
explanation of its liability to the shipper 
and its responsibility to pay any other 
common carrier's rates and charges 
necessary in order to transport the 
shipper'’s cargo to its destination. 

(iii) Documentation Requirements. 
NVOCCs which tender cargo to another 
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NVOCC for co-loading shall notify each 
shipper of such action by annotating 
each applicable bill of lading with the 
identity of any other NVOCC with 
which its shipment has been co-loaded. 
(iv) Co-Loading Rates Application. No 
NVOCC tariff shall contain special co- 
loading rates for the exclusive use of 
other NVOCCs. If cargo is accepted by 


an NVOCC from another NVOCC which 
tenders that cargo in the capacity of a 
shipper, it must be rated and carried 
under tariff provisions which are 
available to all shipments with similar 
transportation characteristics. 


* * + * * 


3. § 580.91 is amended by adding the 
following to the Table at the end: 
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§ 580.91 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act. 


580.5(d)(14) 
By the Commission. 
Bruce A. Dombrowski, 
Acting Secretary. 
[FR Doc. 85-8923 Filed 4-12-85; 8:45 am] 
BILLING CODE 6730-01-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and.- 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
= prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 


9 CFR Part 318 
[Docket No. 84-003P] 


Nitrite Levels in Bacon 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposal would amend 
the Federal meat inspection regulations 
by providing two alternative procedures 
for controlling the levels of ingoing 
nitrite in bacon. The current regulations 
require that 120 ppm of sodium nitrite or 
148 ppm of potassium nitrite and 550 
ppm sodium ascorbate or sodium 
erythorbate (isoascorbate) shall be used 
in bacon. Under this proposal, 
processors could continue to use 120 
ppm ingoing sodium nitrite (or an 
equivalent amount of potassium nitrite) 
and 550 ppm sodium ascorbate or sodium 
erythorbate (isoascorbate); or could (1) 
use 100 ppm ingoing sodium nitrite (or 
the equivalent amount of potassium 
nitrite) and 550 ppm sodium ascorbate 
or sodium erythorbate (isoascorbate), 
with an approved partial quality control 
program to precisely control the level of 
ingoing nitrite and other factors; or (2) 
use a level between 40 and 80 ppm 
ingoing sodium nitrite (or the equivalent 
amount of potassium nitrite) and 550 
ppm sodium ascorbate or sodium 
erythorbate (isoascorbate) plus added 
sugar and starter cultures (lactic acid 
producing bacteria), with an approved 
partial quality control program to 
precisely control the level of ingoing 
nitrite, added starter cultures (lactic 
acid producing bacteria) and other 
factors. 

Under the proposal, the process used 
by an establishment would affect the 
intensity of nitrosamine monitoring to 
which the establishment would be 
subject, by having the level of sampling 
reflect the likelihood of nitrosamines 
occurring, taking into account such 


factors as the level of nitrite used, plant 
history, and, as applicable, data from 
the plant's quality control program. For 
plants choosing one of the new 
alternative procedures, samples for 
nitrosamine analyses would be 
randomly selected throughout the 
production of a lot. The proposal would 
retain the current provisions for action if 
the presence of nitrosamines is detected. 
Additionally, the chart in 9 CFR 
318.7(c)(4) would be amended to reflect 
the use of harmless lactic acid producing 
bacteria as preventing the growth of 
Clostridium botulinum. 

Implementation of the proposal would 
permit manufacturers to lower the 
amount of nitrite added to bacon. This 
would reduce the incidence of formation 
of nitrosamines at confirmable levels 
while retaining the same high level of 
protection against botulinal toxin 
formation. Implementation of the 
proposal would also offer flexibility to 
establishments preparing bacon, and the 
modification of the nitrosamine 
monitoring program would permit better 
utilization of the Department's 
laboratory resources. 

DATE: Comments must be received on or 
before: June 14, 1985. 

ADDRESS: Written comments to: 
Regulations Office, Attention: Annie 
Johnson, FSIS Hearing Clerk, Room 
2637, South Agriculture Building, Food 
Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. (See also “Comments” under 
Supplementary Information.) 

FOR FURTHER INFORMATION CONTACT: 
Mr. Ralph Johnston, Director, 
Microbiology Division, Science, Food 
Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250, (202) 477-4212. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


This proposed rule is issued in 
conformance with Executive Order 
12291, and has been determined not to 
be a-“major rule.” The proposed rule 
will not result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
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compete with foreign-based enterprises 
in domestic or export markets. 


Effect on Small Entities 


The Administrator, Food Safety and 
Inspection Service, has determined that 
this proposed tule would not have a 
significant economic impact on a 
substantial number of small entities, as 
defined by the Regulatory Flexibility 
Act, Pub. L. 96-354 (5 U.S.C. 601). The 
proposal would reduce the amount of 
nitrite levels in bacon and would 
provide establishments preparing bacon 
added flexibility thus providing less 
burden on establishments. The options 
proposed are voluntary and could result 
in less costs to the processors of bacon. 


Paperwork Requirements 


Under the proposals two altérnative 
procedures for controlling nitrite in 
bacon, establishments would be 
required to develop and submit to the 
Administrator for approval a partial 
quality control program designed to 
assure compliance with the provisions 
of the chosen alternative. The partial 
quality control programs would require 
establishments to maintain certain 
records. The recordkeeping and 
reporting requirements for Federal meat 
inspection quality control programs (9 
CFR 318.4) have been cleared by the 
Office of Management and Budget (OMB 
Clearance No. 0583-0015). 


Comments 


Interested persons are invited to 
submit comments concerning this 
proposal. Written comments should be 
submitted in duplicate to the 
Regulations Office and should reference 
the docket number appearing in the 
heading of this document. All comments 
will be available for inspection in the 
Regulations Office between 9:00 a.m. 
and 4:00 p.m., Monday through Friday. 


Background 


Nitrite has been used for many years 
in curing-meat. Until the late 1960's, the 
U.S. Department of Agriculture (USDA) 
believed that acute toxicity from 
excessive use of nitrite was the only 
concern with its use. In 1971, USDA and 
Food and Drug Administration (FDA) 
analysts reported levels of nitrosamines 
in the parts per billion (ppb) range in 
some meat food products (especially 
bacon) that had nitrite added. Nitrite, 
when combined with secondary amines 
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that occur in cured bacon under certain 
conditions, forms nitrosamines, some of 
which have been found to cause cancer 
in.animals. Nitrosamines can be formed 
when bacon is fried and nitrite and 
amines are present. However, nitrite 
provides necessary protection against 
growth of Clostridium botulinum and 
the production of its toxin which causes 
botulism, an often fatal food poisoning. 

In 1972, the Department was 
petitioned by consumer groups to ban or 
greatly reduce the use of nitrite in meat 
in order to reduce the concentration of 
nitrosamines. The Department denied 
the petition indicating that additional 
information was needed on the 
chemistry associated with nitrosamine 
formation. 

A major step in controlling 
nitrosamines in cured products followed 
a 1973 finding by scientists from the 
Canadian Department of Agriculture of 
nitrosamines in premixed cures 
containing spices and nitrite. USDA 
subsequently confirmed those findings 
and banned premixed cures. 

In 1973 the Secretary of Agriculture 
appointed an Expert Panel on Nitrites, 
Nitrates, and Nitrosamines to assess the 
public health significance of the 
nitrosamine question and to determine if 
alternate methods for processing cured 
meats were available. The Panel held 15 
meetings from 1973-1977 at which it 
heard testimony on the problems 
associated with nitrosamine formation. 
In July 1974, the Panel submitted to the 
Secretary some preliminary 
recommendations seeking to limit the 
use of nitrite whenever it was not 
essential for protection against botulism. 
The Panel recommended that nitrite, a 
source for nitrite, be eliminated in most 
products (since nitrite is actually the 
curing agent and residual nitrite could 
be better controlled by using nitrite 
instead of nitrate), that the level of 
nitrite be limited to 156 ppm in most 
products, and that the permitted level of 
nitrite be decreased in various products 
to reflect what is achievable with 
advanced technology. Action on bacon 
and several other products was deferred 
pending additional research data. 

In 1975, the Department published 
proposed regulations (40 FR 52614) 
concerning the use of nitrate and nitrite 
in meat food products, including bacon. 
The proposal, which incorporated some 
of the preliminary recommendations of 
the Panel, would have limited the use of 
sodium nitrite in bacon to 125 ppm with 
the required addition of 550 ppm sodium 
ascorbate or erythorbate which inhibits 
nitrosamine formation. The Department 
also called on industry to accelerate its 
studies exploring processing changes 


that would prevent nitrosamine 
formation in bacon. 

The Department was concerned about 
growing evidence that fried bacon posed 
a special problem. The temperature 
(approximately 340 degrees F.) normally 
used to fry bacon to its desired 
crispness can result in the formation of 
nitrosamines in the fried bacon. 
Although nitrosamines are not found 
consistently in all cured meat food 
products in which nitrite is an additive, 
nitrosopyrrolidine, a nitrosamine, had 
been confirmed repeatedly in fried 
bacon. In the 1975 proposal, the 
Department recognized this unique 
problem noting that “greater efforts 
need to be directed toward the removal 
of nitrosamines from bacon.” 

In 1977, the Community Nutrition 
Institute (CNI) petitioned the 
Department to ban totally the use of 
nitrite in meat food products, including 
bacon. Also in 1977, the American Meat 
Institute (AMI) petitioned the 
Department to amend the regulations 
with respect to bacon to prohibit the use 
of nitrate, and to require the use of 120 
ppm sodium nitrite and 550 ppm sodium 
ascorbate. In October 1977, the 
Department published a Notice 
requesting information as to whether 
carcinogenic nitrosamines are formed in 
cured meat food products as a result of 
ordinary processing and/or preparation 
for eating. Data submitted in response to 
this Notice indicated that the 
nitrosamine problem was generally 
limited to pumped and dry-cured bacon, 
with most other products being free of 
nitrosamines when cooked in their * 
normal manner. Pumped bacon is nearly 
99 percent of all bacon produced. 

The Expert Panel's final report was 
published in 1978. The final 
recommendations included the 
reduction of nitrite levels for all 
products, the use of chemical inhibitors 
in bacon to minimize nitrosamine 
formation, and the use of the 
nitrosamine inhibitors in other cured 
products for a period of 2 years while 
more data were collected. The Panel 
recommended an ingoing level of 120 
ppm sodium nitrite (or 148 ppm 
potassium nitrite) for bacon. 

In recommending varying levels of 
nitrite for different products, the Panel 
recognized the differences in degree of 
botulinal and nitrosamine hazards from 
product to product. Because the cooking 
procedures commonly used for bacon 
drive the chemical reactions leading to 
nitrosamine formation, and because the 
risk of botulism is relatively low in 
bacon compared to other cured meats, 
the nitrosamine hazard was weighed 
very heavily in recommending a 
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considerably lower nitrite level for 
bacon than for other cured products. 

In 1978, the Department published a 
final regulation which was based on the 


- 1975 proposal with changes. This action 


amended the Federal meat inspection 
regulations (43 FR 20992) to prohibit the 
use of nitrate in bacon, to require 120 
ppm ingoing sodium nitrite (or an 
equivalent amount of potassium 
nitrite—148 ppm) and 550 ppm sodium 
ascorbate or sodium erythorbate be 
used in the preparation of bacon, and to 
provide for a nitrosamine monitoring 
and regulatory control program. The 
nitrosamine monitoring program was 
designed to provide additional 
protection against the possibility of 
nitrosamine hazard in bacon. Under the 
monitoring program, the Department 
collects samples of bacon from 
producing plants and analyzes them for 
the level of nitrosamines. If tests confirm 
nitrosamines, all bacon in the producing 
establishment and future production of 
the sampled product are retained until 
the establishment tightens or changes 
processing controls or methods and 
subsequently produces bacon which is 
in compliance. These regulatory actions 
were taken in order to protect the 
consumer from confirmable levels of 
nitrosamines in bacon. 

In a 1982 report’ prepared at the 
request of USDA and FDA, the National 
Academy of Sciences/National 
Research Council (NAS/NRC) 
encouraged regulatory agencies to seek 
alternatives to the use of nitrite but 
cautioned them not to abandon the use 
of nitrite without alternative means of 
adequate protection against botulism. 
NAS/NRC also recommended periodic 
review concerning the use of nitrite on a 
product-by-product basis. The report 
examined the status of research on 
proposed alternatives to the use of the 
nitrite in cured meats and recommended 
strategies for long-term research on 
alternatives to nitrite. 

The report reviewed alternatives to 
the conventional use of nitrite in two 
general categories—agents or 
treatments that serve as partial or 
complete replacements for nitrite, and 
agents that block the formation of 
nitrosamines in products containing 
conventional concentrations of nitrite. 
The report concluded “the following 
proposed alternatives to be most 
promising at present: The combination 
of ascorbate, alpha-tocopherol, and 
nitrite; irradiation (with or without 
nitrite); lactic-acid-producing organisms 
(with or without nitrite); potassium 


1 This report is available for public inspection in 
the office of the FSIS hearing Clerk. 
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sorbate with low concentrations of 
nitrite; sodium hypophosphite (with or 
without nitrite); and several fumarate 
esters.” ; 


Current Petition 


The Department, along with scientific, 
industry, and consumer groups, has 
recognized the desirability of utilizing 
nitrite at levels no higher than necessary 
to achieve optimum safety. The 
determination of this level of nitrite 
usage entails achieving a balance 
between controlling the outgrowth of 
Clostridium botulinum and preventing 
the formation of nitrosamines. The 
Department periodically reassesses this 
balance in the light of new data and 
advances in processing procedures. 

In August 1983, the American Meat 
Institute (AMI) submitted a Citizen's 
Petition ? to the Department requesting 
an amendment to the regulations to 
reduce the quantity of sodium nitrite 
used for curing pumped bacon from 120 
ppm to 100 ppm and the equivalent 
quantity of potassium nitrite from 148 
ppm to 123 ppm. AMI is a national trade 
association representing meat packers 
and processors, and asserts it is 
petitioning for “practical procedures 
which will approach the goal of 
eliminating potential health hazards 
from meat products * * *.” 

The AMI Petition states that AMI 
views the 1978 regulation as a first step 
toward eliminating nitrosamines. The 
Petition points out that the level of 120 
ppm sodium nitrite combined with 550 
ppm of sodium ascorbate or sodium 
erythorbate (isoascorbate) has proven 
safe for the past 5 years. The Petition 
states that since 1978 the industry has 
brought processing procedures under 
even tighter control. It characterizes the 
proposal to lower sodium nitrite from 
120 ppm to 100 ppm as an important 
second step in assuring the consumer of 
the safety of bacon by taking advantage 
of technological improvements which 
allow a modest reduction in nitrite 
without compromising safety. 

Two industry groups, the Western 
States Meat Association and the 
American Association of Meat 
Processors, have written to the 
Department objecting to the AMI 
petition. The Western States Meat 
Association stated that smaller 
manufacturers with less precise 
technological capabilities would have 
difficulty controlling ingoing nitrite 
levels precisely at 100 ppm. The 
American Association of Meat 
Processors (AAMP) stated that both 
small and large processors sometimes 


2 Petition is available for public inspection in the 
office of the FSIS Hearing Clerk, Regulations Office. 


unitentionally vary from the 120 ppm 
ingoing sodium nitrite standard. AAMP 
expressed concern that a 100 ppm 
ingoing sodium nitrite standard, 
combined with the possibility that 
processors would vary from this 
standard could lead to safety problems. 
The AAMP letter also raised several 
other concerns with the AMI petition 
and suggested that the Department 
consider changes in its nitrosamine 
monitoring program. 

The issue raised by the AMI Petition 
is whether an ingoing sodium nitrite 
level in bacon of 100 ppm will 
adequately protect against botulinal 
toxin while lowering the possibility of 
nitrosamine formation. The Petition was 
not accompanied by analytical data 
supporting the safety of the reduced 
level. The reduction requested is a 
modest 20 ppm (16.6 percent) and the 
product would still have 100 ppm 
sodium nitrite to function as an 
anticlostridial agent. AMI did state that 
“current research has led us to conclude 
that the amount of nitrite used in 
pumped bacon can be modestly reduced 
without compromising the product's 
safety.” The Petition cited improved 
processing controls in the pumped 
bacon industry and a recent assessment 
of the botulism hazard in bacon derived 
from 11 inoculated pack studies 
(Hauschild, A.H.W. 1982, Food 
Technology.) *\t also cited deliberations 
of the USDA Expert Panel where sodium 
nitrite levels of 80 to 100 ppm were 
discussed and considered. 

Also, in May 1984, FSIS received a 
report entitled “A Clostridium 
botulinum Challenge Study on Bacon 
Made by the Wisconsin Process—A 
Three Plant Study.” * The study and the 
report ws done under contract with 
USDA by members of the Food 
Research Institute at the University of 
Wisconsin. The process requires the 
incorporation of 0.7 percent sugar and 
harmless lactic acid producing bacteria 
in the curing fluid. The study shows that 
the process allows for sodium nitrite 
reduction to as low as 40 ppm, the 
lowest level studied, with no loss of 
antibotulinal protection. Since the 
process is one that permits reduced 
nitrite, it is incorporated in this proposal 
along with the response to the AMI 
Petition. 


Available Data 


As stated before, the AMI Petition 
was not accompanied by analytical data 
supporting the safety of the reduced 
nitrite level. However, since 
implementation of the 1978 regulation, 


> ‘These studies are available for public 
inspection in the office of the FSIS Hearing Clerk. 
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there have been many scientific studies 
concerning the effect of nitrite in 
retarding the production of botulinal 
toxin in meat food products.* The 
majority of these studies, as well as data 
available before 1978, involve several 
levels of nitrite. Other variables were 
also considered such as differing 
combinations of nitrite and potassium 
sorbate as an anticlostridial agent. 
While many of the reports studied 
bacon, valuable studies were also 
conducted on other types of meat food 
products. In all of the studies, levels of 
Clostridium botulinum spores used 
greatly exceeded expected natural 
levels, and the temperature and time of 
abusive storage also exceeded those 
anticipated during retail and home 
storage. The purpose of these excessive 
conditions was to determine a base line 
response, usually at zero nitrite, so that 
the effect of various nitrite levels could 
be comparatively evaluated. 

Although these studies showed 
variations, there were some common 
conclusions. At any given level, the 
antibotulinal activity of nitrite is 
enhanced by other factors such as 
sodium chloride, pH, sugar, and lactic 
acid producing bacteria. These 
enhancement factors appear to be the 
primary factors responsible for the 
variations observed in bacon studies. 
Although these other factors influence 
the antibotulinal effect of nitrite, nitrites 
currently appear to be the most effective 
compounds in commercial use for 
protection against botulism. It is 
significant that the degree of 
antibotulinal effect of nitrite was 
dependent on the level of concentration 
in all of the studies conducted, when all 
of the other factors, such as salt and pH, 
were relatively constant. 

There have been approximately 30 
studies on the antibotulinal aspects of 
nitrite when used to cure bacon. 
Unfortunately, none of these directly 
compared levels of 100 and 120 ppm 
sodium nitrite. In many of the studies, 0 
and 120 ppm sodium nitrite levels were 
used as controls. In a few, other sodium 
nitrite levels such as 50, 100, and 150, 
and 80 and 120 ppm were studied. The 
Department has evaluated several of 
these studies, and has estimated from 
them the antibotulinal effects of using 
sodium nitrite to cure bacon at the 100 
ppm level. 

One such study,® as mentioned above, 
utilizing inoculated pack studies 


5 These studies are available for public inspection 
in the office of the FSIS Hearing Clerk. 

*L.N. Christiansen, R.B. Tompkin, A.B. Shaparis, 
T.V. Kueper, R.W. Johnston, D.A. Kautter, and O.]. 


Continued 





14714 


assessed the outgrowth of Clostridium 
botulinum in vacuum-packaged bacon. 
The study concluded that bacon has a 
relatively high degree of safety even 
without the use of nitrite, and among 
most cured meats, bacon appears to be 
best protected. 

The Wisconsin Process 

In June of 1980, scientists from the 
Food Research Institute (FRI) at the 
University of Wisconsin published a 
report in the scientific literature on the 
inhabition of botulinum toxin formation 
in bacon by acid development.’ In this 
bacon process, harmiess lactic acid 
producing bacteria and 0.7 percent sugar 
were added to the bacon. Bacon was 
prepared from the lactic acid/sugar 
pickle at 0, 40 and 120 ppm ingoing 
sodium nitrite. The final product was 
sliced and subsequently inoculated with 
high numbers of Clostridium botulinum 
spores. The bacon was then packaged, 
temperature abused and tested for 
botulinum toxin at regular intervals. The 
control variables for the study were 
bacon containing 120 ppm ingoing 
sodium nitrite without added lactic acid 
producing bacteria and with and 
without added sugar. The results of this 
study were very impressive as regards 
botulinum toxin prevention. Bacon made 
with the added lactic acid producing 
bacteria, added sugar and 0 or 40 ppm 
added sodium nitrite was more 
inhabitory to botulinum toxin 
development than was 120 ppm sodium 
nitrite bacon without added lactic acid 
producing bacteria. 

The bacteria inoculated into the 
bacon survive the bacon smoking 
process and are retarded from growth 
by refrigeration. When the bacon is 
temperature abused, the bacteria 
multiply rapidly, convert the sugar 
present to acid and rapidly reduce the 
pH of the bacon. The rapid development 
of acid produces an environment that is 
inhibitory to the growth of Clostridium 
botulinum. This is a biological 
preservation method similar to 
fermentation in products such as cheese, 
buttermilk, sauerkraut and fermented 
sausage, which has been utilized for 
centuries to preserve and protect foods. 
The major difference is that in the 
Wisconsin bacon process, acid 
development only occurs if the bacon is 
temperature abused. Properly prepared 
‘and refrigerated bacon would not 
develop either acid or acid flavors. The 
1980 report was impressive and 


Kolari, Effect of Sodium Nitrite on Toxic Production 
by Clostridium Botulinum in Bacon, Applied 
Microbiology, Vol. 27, No. 4 (1974), pages 733-737. 

7 This study is available for public inspection in 
the office of the FSIS Hearing Clerk. 


appeared to offer an alternative 
processing procedure which would 
permit reduced nitrite levels in bacon 
without compromising safety. However, 
the study was done on laboratory 
produced products and many questions 
arose concerning applicability of the 
process to commercial bacon. Concerns 
about the survival of the lactic acid 
producing bacteria in the pickle and 
during the smoking procedure of 
commercial production were critical 
unanswered questions. 

To verify that the conclusions of the 
laboratory would be valid for 
commercially prepared bacon, USDA 
funded a commercial plant study by FRI. 
A copy of the final report was received 
in May 1984.® This report described 
bacon produced by the Wisconsin 
Process in three commercial 
establishments. The variables included 
bacon produced at 40 and 80 ppm 
ingoing sodium nitrite with added sugar 
and lactic acid producing bacteria, and 
control bacon prepared with 120 ppm 
sodium nitrite and no added sucrose and 
lactic acid producing bacteria. In 
addition, nitrosamine testing was done 
on samples of each nitrite level prepared 
at each plant. The results from the three- 
plant study verified the original 
laboratory work. Bacon prepared with 
40 or 80 ppm sodium nitrite, 0.7 percent 
sugar and lactic acid producing bacteria 
had greater antibotulinal protection and 
lower incidence of nitrosamines at 
confirmable levels than control bacon. 
The lactic acid producing bacteria were 
not substantially affected by either the 
pickle or the smoking processes used in 
the three plants. When cooked, bacon 
prepared by the Wisconsin Process was 
as acceptable to experienced taste 
panelists as control bacon. During 
processing, the addition of lactric acid 


- producing bacteria and sugar did not 


create any unusual formulation or usage 
problems. The visual evaluation of 
uncooked bacon showed that all were 
acceptable. However, for uncooked 
bacon the 120 ppm sodium nitrite control 
bacon was most preferred, and the 40 
ppm sodium nitrite least preferred due 
to reduced color intensity. Cooked 
bacon either with 40 or 80 ppm sodium 
nitrite, and lactic acid producing 
bacteria and sugar was as acceptable, if 
not preferred, then control bacon 
processed with 120 ppm sodium nitrite 
and no added sugar and lactic producing 
bacteria. 


Nitrosamine Monitoring Program 
Since 1978, the Department has been 
testing pumped bacon for the presence 


* This report is available for public inspection in 
the office of the FSIS Hearing Clerk. 
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of nitrosamines. Section 318.7(b}(2) of 
the Federal meat inspection regulations 
(9 CFR 318.7(b)(2))} provides the manner 
of sample collection, the methods of 
analyses for nitrosamines, and actions 


. to be taken when confirmable levels of 


nitrosamines are found. Violations have 
generally deceased since 1978, but are 
still occasionally found. 


The Proposal 


Based on the available scientific 
infomation, including the recent work by 
FRI on bacon prepared with lactic acid 
producing bacteria, the Administrator 
has determined that certain alternatives 
to the requirements for nitrite usage in 
bacon could reduce the incidence of 
nitrosamines at confirmable levels and 
would not result in an increase in the 
risk of botulism. The predominant 
factors associated with this 
determination are: (1) The nitrite 
reduction in the AMI proposal is 
relatively small; (2) the potential for 
outbreaks of botulism resulting from 
bacon has been recently quantified and 
found to be lower than expected; (3) 100 
ppm of ingoing sodium nitrite as part of 
the curing solution or 40 to 80 ppm of 
ongoing sodium nitrite, added sugar, and 
inoculum of lactic acid producing 
bacteria will retard growth of 
Clostridium botulinum and subsequent 
toxin production in bacon; and (4) the 
incidence of nitrosamines at 
confirmable levels is reduced at lower 
levels of ingoing nitrite. 

In response to the report on the three- 
plant study using the Wisconsin Process 
to produce bacon, the observed 
superiority for antibotulinum activity 
coupled with reduced nitrosamine levels 
necessitates that FSIS consider this as 
an alternative procedure for nitrite 
reduction in bacon. The cost of the lactic 
acid producing bacteria culture appears 
to be the only unknown factor. This is 
not known at the present time but is not 
expected to be a significant factor. 
Similar cultures are commercially used 
in fermented sausage and fermented 
dairy products. These costs also become 
less in reponse to utilization and volume 
production. The advantages of the 
Wisconsin Process strongly indicate that 
FSIS should consider voluntary nitrite 
reductions to as low as 40 ppm sodium 
nitrite or 49 ppm potassium nitrite and 
550 ppm sodium ascorbate or sodium 
erythorbate (isoascorbate) when 
combined with the use of lactic acid 
producing bacteria and sugar. The 
Department believes that lactic acid 
producing bacteria are considered as 
GRAS by the Food and Drug 
Administration (FDA). The proposal to 
permit the use of lactic acid producing 
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bacteria in bacon to prevent the growth 
of Clostridium botulinum is premised on 
this belief. The Department is in the 
process of clarifying with FDA the 
regulatory status of lactic acid 
producing bacteria, and solicits the 
submission of any data or information 
which has a bearing on that status. The 
publication of a final rule permitting the 
use of this substance to prevent the 
growth of Clostridium botulinum will 
depend in part on the clarification of the 
regulatory status of the substance. 

The Department therefore proposes to 
amend the current requirements for 
sodium nitrite in bacon to provide 
processors with the following two 
alternatives to the current requirement 
of 120 ppm ingoing sodium nitrite or 148 
ppm ingoing potassium nitrite, and 550 
ppm sodium ascorbate or sodium 
erythorbate (isoascorbate): 

(1) To use sodium nitrite at a level of 
100 ppm ingoing or potassium nitrite at 
123 ppm ingoing, and 550 ppm sodium 
ascorbate or sodium erythorbate 
(isoascorbate), and institute an 
approved partial quality control program 
to control the ingoing nitrite and other 
factors; or 

(2) To use sodium nitrite at a level 
between 40 to 80 ppm ingoing or 
potassium nitrite at a level between 49 
ppm and 99 ppm ingoing and 550 ppm 
sodium ascorbate or sodium erythorbate 
(isoascorbate) in conbination with 
added sugar and inoculum of lactic acid 
producing bacteria, and institute an 
approved partial quality control program 
to control the ingoing nitrite, lactic acid 
producing bacteria, and other factors. 

As is the case under current 
regulations, the frequency of sampling 
for the nitrosamine montoring program 
would be based on the likelihood of 
presumptive positive nitrosamine levels, 
using plant history of nitrosamine levles 
as a predictor of future levels. In 
addition, other variables would be 
considered as appropriate, such as, the 
level of nitrite used, and data from a 
plant's partial quality control program. 
Since the likelihood of confirmable 
nitrosamine levels at 100 ppm ingoing 
sodium nitrite is smaller than the 
likelihood at 120 ppm ingoing sodium 
nitrite. Plants using the option of 40-80 
this option would be sampled less 
frequently than those plants using the 
current level of 120 ppm ingoing sodium 
nitrite. Plants using the option of 4-80 
ppm ingoing sodium nitrite with lactic 
acid producing bacteria will be assumed 
to have an extremely low incidence of 
nitrosamines at confirmable levels and 
thus should be subject to a yet less 
frequent sampling than under the other 
procedures. Further, for plants 
producing bacon under the new 


alternatives, the samples for 
nitrosamine analyses would be 
randomly selected throughout the 
production of a lot. The actual sampling 
plans and methods of analysis that 
would be used would result in 
approximately the same likelhood as 
currently exists to producers of having 
presumptive violations, when the true 
mean level of nitrosamines in a lot is 10 
ppb. The current regulation requires the 
use of methodology and procedures that 
would detect the presence of any 
nitrosamines at 10 ppb. 

This proposal would maintain the 
present high degree of protection against 
the risks of botulism and lessen the 
likelihood of confirmable levels of 
nitrosamines while providing flexibility 
to processors. As stated, the 
Administrator has determined, based on 
the available scientific information and 
the good safety record of commercial 
bacon since 1978 that a reduction of 
sodium nitrite usage in bacon to 100 ppm 
together with an approved partial 
quality control program would not result 
in an increase in the risk of botulism. A 
partial quality control program to 
closely control the level of ingoing 
nitrite and other crtical control factors 
would control the risk of botulinal toxin 
formation from an inadvertently low 
level of nitrite and the incidence of 
formation of nitrosamines at 
confirmable levels from an inadvertently 
high level of nitrite. 

The option of using a level of between 
40 and 80 ppm sodium nitrite in 
combination with lactic acid preducing 
bacteria and added sugar has been 
shown to produce a product with a high 
degree of protection from botulinal toxin 
formation. At this low level of ingoing 
nitrite, the incidence of nitrosamines 
being formed at confirmable levels 
would be extremely low. A partial 
quality control program to control levels 
of nitrite and lactic acid producing 
bacteria would provide additional 
protection. Nitrosamine monitoring 
samples could be taken less frequently 
because of the extremely low incidence 
of formation of nitrosamines at 
confirmable levels. 

This proposed action is in accord with 
the NAS/NRC reports which 
recommend that the need for 
antimicrobials in various cured meat 
food products should be reassessed 
periodically. In this case, bacon has 
been commercially produced since 1978 
with 120 ppm added sodium nitrite. 

In order to make the proposal 
consistent with other provisions of the 
regulations, the chart of approved 
substances (9 CFR 318.7(c)(4)) would be 
amended to allow for the use of lactic 
acid producing bacteria in bacon for the 
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purpose of preventing the growth of 
botulinum toxin. The chart specifies 
substances that are acceptable under 
stated conditions for use in the 
preparation of meat food products. 
Other conditions for use may be given 
elsewhere in the regulations (9 CFR 
Parts 317 and 318) and other substances 
acceptable in preparing specific 
products may be given in 9 CFR Part 319. 


List of Subjects in 9 CFR Part 318 


Food additives, Meat inspection, 
Preparation of products. 


PART 318—[ AMENDED] 


Accordingly, Part 318 of the Federal 
meat inspection regulations would be 
amended to read as follows: 

1. The authority citation for Part 318 
reads as follows: 


Authority: 34 Stat. 1260, 79 Stat. 903, as 
amended, 81 Stat. 584, 84 Stat. 91, 21 U.S.C. 71 
et seq., 601 et seq.; unless otherwise noted. 


2. Section 318.7 would be amended by 
adding new paragraphs (b) (3) and (4) as 
follows: 


$318.7 Approval of substances for use in 
the preparation of 


* * * * * 


(b) * * 

(3) Notwithstanding the provisions of 
paragraph (b)(1), sodium nitrite may be 
used at: 

(i) 100 ppm ingoing (potassium nitrite 
at 123 ppm ingoing); and 550 ppm 
sodium ascorbate or sodium erythorbate 
(isoascorbate) shall be used; provided 
that the plant has an approved partial 
quality control program as provided in 
§ 318.4(d), (e), and (g) such as to result in 
compliance with this provision, or 

(ii) A predetermined level between 40 
and 80 ppm (potassium nitrite at a level 
between 49 and 99 ppm); 550 ppm 
sodium ascorbate or sodium erythorbate 
(isoascorbate); and additional sucrose 
or other similar fermentable 
carbohydrate at a minimum of 0.7 
percent and an inoculum of lactic acid 
producing bacteria such as Pediococcus 
acetolactii or other bacteria 
demonstrated to be equally effective in 
preventing formation of botulinum toxin 
at a level sufficient for the purpose of 
preventing the formation of botulinum 
toxin; provided that the plant has an 
approved partial quality control program 
as provided in § 318.4(d), (e), and (g) of 
this title such as to result in compliance 
with this provision. 

(4) The Department shall collect 
samples of bacon from plants producing 
under paragraph (b)(3) of this section 
and analyze them for the level of 
nitrosamines. Samples shall be 
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randomly selected throughout the 
production of a lot. The actual sampling 
plans and methods of analysis that are 
used will result in approximately the 
same likelihood as under paragraph 
(b){2) of this section of having a 
presumptive positive result when the 
true mean level of nitrosamines in a 
production lot is 10 ppb. In the event of 
a presumptive positive result, the plant 
shall become subject to the provisions of 
paragraph (b)(2) of this section. 


Class of substance 


Done at Washington, D.C., on March 4, 
985. 


1 
Donald L. Houston, 

Administrator, Inspection Service. 

[FR Doc. 85-8945 Filed 4-12-85; 8:45 am] 
BILLING CODE 3410-DM-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 84-ANE-6] 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Withdrawal of notice of 
proposed rulemaking (NPRM). 


SUMMARY: This document withdraws an 
NPRM which proposed the adoption of 
an airworthiness directive (AD) for 
replacing composite carburetor floats 
with floats constructed of metal within a 
specified time limit. This AD was 
proposed because a review of 
maintenance or defect (M or D) reports 
was indicating a heavy float condition 
due to fuel absorption. Upon further 
consideration of the relative accident/ 
incident data available and the 
information received from the user 
community, the FAA has determined 
that the proposed AD is not required at 
this time and, accordingly, the NPRM is 
withdrawn. 


EFFECTIVE DATE: April 23, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Hal Ferris, Chicago Aircraft 
Certification Office, ACE-140C, FAA, 


3. Under the Class of Substance 
identified as “Flavoring agents; 
protectors and developers” in the chart 
in § 318.7({c){4), the “Substance” after 
“Harmless bacteria starters” and before 
“Benzoic acid (sodium, potassium and 
calcium salts)” would be revised to read 
as follows: 


* * * * * 


(c 
(4) ** * 


2 * ** 


2300 East Devon Avenue, Des Plaines, 
Illinois 60018; telephone (312) 694-7031. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
requiring replacement of carburetor 
composite floats with metal floats was 
published in the Federal Register on 
August 24, 1984, (49 FR 33694). 
Comments were requested from the 


- public. 


The proposal resulted from a 
determination that composite carburetor 
floats were absorbing fuel and becoming 
less buoyant leading, eventually, to 
carburetor flooding. The determination 
was based on an analysis of several 
carburetors returned by FAA field 
offices, and a 5-year M or D computer 
analysis which indicated that of the 
approximately 200 service difficulties 
reported, 66% were related to fuel- 
saturated composite floats. The 
proposed AD would have mandated 
modification of some 120,000 
carburetors at an estimated cust of $197 
per carburetor, or $23,640,000 total. 

Several comments were received on 
the proposal. One commenter, the 
carburetor manufacturer, supported the 
proposal. The manufacturer cited the 
increased use of oxygen enhancers and 
oxygenated compounds by fuel refiners 
to maintain octane levels in low lead 
aviation fuel and auto gas as a cause of 
deterioration of the composite materials 
used in the subject floats. The 
manufacturer suggested that this 
situation seemed to be confirmed by the 
increase in service difficulty reports 
mentioning float saturation. In the 
opinion of the manufacturer, the 
proposed AD is timely and justified. 

- The other commenters objected to the 
proposed AD. Several commenters 
objected to the scope of the proposed 
AD, noting that the problem may be 
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related to the use of automobile fue}, 100 
LL aviation fuel, or fuel additives. They 
suggested that the AD should be 
directed only to engines using such fuel. 
Most commenters objected to the 
compliance time in the proposed AD, 
suggesting that it would be more 
appropriate to require compliance at the 
next engine or carburetor overhaut. 
Finally, commenters stated that the 
FAA's estimated $197 cost for the 
modification was unrealistically low. 
They reported the actual cost to be 
closer to $400 or $500 when all labor 
involved is considered. 

A major U.S. aircraft owners and 
pilots association opposed the proposed 
AD, questioning both the statistical 
basis and the analysis used by the FAA. 
A major Canadian owners and pilots 
association also expressed reservations. 
A major U.S. aircraft engine . 
manufacturer expressed the view that 
the significant (estimated) economic 
impact of the proposed AD would not be 
justified in view of the lack of evidence 
of any problem when proper fuels are 
used, as recommended by aircraft 
engine manufacturers. 

After consideration of all comments, 
the FAA has reassessed the need for the 
proposed AD. It also appears that 
operational conditions provide adequate 
warning of impending float saturation 
which, with normal maintenance 
practices, should preclude an in-flight 
engine shut-down. The anticipated 
benefits to the public have been 
reevaluated in view of the unexpectedly 
higher cost of compliance. 

Therefore, the FAA is withdrawing 
the NPRM at this time. Should further 
investigation and analysis demonstrate 
a continuing safety problem in this area, 
another NPRM may be promulgated in 
the future for public comment. As a 
related matter, the FAA also will 
publish a proposal to rescind AD 66-05- 
04, which presently requires 
replacement of all metal floats with 
composite floats. 


List of Subjects in 14 CFR Part 39 


Engines, Air transportation, Aircraft, 
and Aviation safety. 


The Withdrawal 


In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator, the proposed 
AD, Rules Docket No. 84-ANE-6, 
published in the Federal Register on 
August 24, 1984, (49 FR 33694), is hereby 
withdrawn. 

(Sec. 313(a), 601, and 603, Federal! Aviation 


Act of 1958 as amended (49 U.S.C. 1354{a)}, 
1421, and 1423); 49 U.S.C. 106{g} (Revised, 
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Pub. L. 97-449, January 12, 1983); 14 CFR 
11.85) 

Issued in Burlington, Massachusetts, on 
April 2, 1985. 
Robert E. Whittington, 
Director, New England Region. 
[FR Doc. 85-8978 Filed 4~12—85; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 39 
[Docket No. 85-ANE-4] 


Airworthiness Directives; Marvel- 
Schebler Products Division 


AGENCY: Federal Aviations 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to 
revoke Airworthiness Directive (AD) 66- 
05-04 (Amendment 39-189) which 
replaced metal floats in Marvel-Schebler 
carburetors with composite floats. The 
FAA has determined that AD 66-05-04 
did not adequately correct the condition 
of carburetor bowl flooding for which it 
was intended. For this reason, AD 66- 
05-04 is no longer appropriate or 
required. 
DATES: Comments must be received on 
or before June 12, 1985. 
ADDRESSES: Comments on the proposal 
may be mailed in duplicate to: Office of 
- the Regional Counsel, Attn: Rules 
Docket No. 85-ANE-4, FAA, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803, or delivered in 
duplicate to the above address, to Room 
311. 

Comments delivered must be marked: 
Docket No. 85-ANE-4. 

Comments may be inspected at Room 
311 between the hours of 8:00 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Hal Ferris, Chicago Aircraft 
Certification Office, ACE-140C, FAA, 
2300 East Devon Avenue, Des Plaines, 
Illinois 60018, telephone (312) 694-7130. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited ta 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communciations received on or before 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule.-The 
proposal contained in this notice may be 
changed in light of comments received. 


Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of the 
proposed AD will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 85-ANE-4.” The postcard 
will be date/time stamped and returned 
to the commenter. 

This notice proposes to revoke AD 66- 
05-04 (Amendment 39-189) which 
replaced metal floats in Marvel-Schebler 
carburetors with composite floats and 
established inspection and installation 
procedures for this float type. The 
composite floats have experienced 
problems in service by becoming 
saturated by certain types of fuels and 
sinking in the carburetor float bowl. An 
improved metal float which solves the 
problem of the original metal float and 
the saturation problem of the composite 
float has been developed and FAA 
approved. The manufacturer will 
produce carburetors only with the 
improved metal floats and will provide 
overhaul and repair kits with improved 
metal floats. For these reasons, AD 66- 
05-04 is no longer appropriate or 
required. 


Conclusion 


The FAA has determined that this 
proposed regulation has no significant 
financial impact on the user community 
because it merely eliminates an AD 
which has proven to be ineffective. 
Therefore, I certify that this action (1) is 
not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); (3) does not warrant 
preparation of a regulatory evaluation 
as the anticipated impact is so minimal; 
and (4) promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 39 


Engines, Air transportation, Aircraft, 
Aviation safety. 


The Proposed Amendment 
PART 39—[AMENDED] 


Accordingly, the FAA proposes to 
amend § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) by 
revoking AD 66-05-04 applicable to: 


§ 39.13 [Amended] 

Marvel-Schebler: Applies to models 
MA-3, MA-3A, MA3-PA (Marvel- 
Schebler Part No. 10-2948 only}, MA- 
35PA, MA-45PA, MA-4-5, MA-4-5AA, 
and MA-6 carburetors used on various 
Franklin (Aircooled), Continental, 
Lycoming, and Ranger Engines. 

(Secs. 313({a), 601 and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354{a), 
1421 and 1423); 49 U.S.C. 106(g) (Revised, Pub. 
L. 97-449, January 12, 1983}; and 14 CFR 11.85) 

Issued in Burlington, Massachusetts, on 

April 2, 1985. 

Robert E. Whittington, 

Director, New England Region. 

{FR Doc. 85-8977 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-13-m 


Federal Aviation Administration 
14 CFR Part 73 
[Airspace Docket No. 85-AWA-17] 


Proposed Alteration of Hours of 
Operations for Restricted Areas, Fort 
Huachuca, AZ 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend the times of designation for 
Restricted Areas R-2303A and B from 
“Continuous” to the actual times of use 
or by NOTAM. This amendment is at 
the request of the user and will provide 
more efficient use of the airspace. 


DATES: Comments must be received on 
or before May 30, 1985. 


ADDRESSES: Send comments on the 
proposal in triplicate to: Director, FAA, 
Western-Pacific Region, Attention: 
Manager, Air Traffic Division, Docket 
No. 85-AWA-17, Federal Aviation 
Administration, P.O. Box 92007, 
Worldway Postal Center, Los Angeles, 
CA 90009. 


The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, D.C. 

An informal docket may also be 
examined during normal business hours 
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at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Ronald C. Montague, Airspace and 
Aeronautical Information Branch (ATO- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic 
Operations Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-3656. 
SUPPLEMENTARY INFORMATION: 


Comments Invited - 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 85-AWA-17.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal : 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for éxamination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 73.23 of Part 73 of the 
Federal Aviation Regulations (14 CFR 
Part 73) to amend the time of 
designation for Restricted Areas R- 
2303A and B from “Continuous” to the 
actual times of use or by NOTAM. This 
amendment is proposed at the request of 
the user and this action will increase the 
availability of the affected airspace for 
public use. Section 73.23 of Part 73 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6A dated 
January 2, 1985. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation 4s the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 73 
Restricted areas. 
The Proposed Amendment 


PART 73—[ AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 73.23 of Part 73 of the Federal Aviation 
Regulations (14 CFR Part 73) as follows: 


R-2303A Fort Huachuca, AZ [Amended] 


By removing the word “Continuous.” and 
substituting the words “Monday-Saturday, 
0700-1600 local time; other times by NOTAM 
at least 24 hours in advance.” 


R-2303B Fort Huachuca, AZ [Amended] 


By removing the word “Continuous.” and 
substituting the words “Monday-Saturday, 
0700-1600 local time; other times by NOTAM 
at least 24 hours in advance.” 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12, 1983)); and 14 CFR 11.65.) 
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Issued in Washington, D.C., on April 8, 
1985. ; 

Shelomo Waugalter, 

Acting Manager, Airspace-Rules and 
Aeronautical Information Division. 

[FR Doc. 85-8980 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-13-M 


COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Part 33 


Domestic Exchange-Traded 
Commodity Options; Expansion of 
Pilot Option Program for Options on 
Agricultural Futures Contracts 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Request for comment on 
petition for rulemaking, 


SUMMARY: On January 17, 1984, the 
Commission adopted rules establishing 
a three-year pilot program for the 
trading of options on futures contracts in 
domestic agricultural commodities. 49 
FR 2752 (January 23, 1984). This pilot 
program provides that a board of trade 
may be designated as an option contract 
market on not more than two domestic 
agricultural futures contracts. The 
Commission has received two petitions 
to amend Commission Rule 33.4(a)(6)(i) 
in order to expand the pilot program for 
options on futures contracts on domestic 
agricultural commodities from the 
current level of two per exchange to five 
per exchange. The Commission is 
publishing for public comment the 
substance of the rule suggested by the 
petitioners as a proposed rule 
amendment. 

DATE: Comments must be received on or 
before June 14, 1985. 

ADDRESS: Comments should make 
reference to “Expansion of Pilot 
Agricultural Option Programs” and 
should be sent to Commodity Futures 
Trading Commission, 2033 K St. NW., 
Washington, DC, Attn: Secretariat. 


FOR FURTHER INFORMATION CONTACT: 
Paul M. Architzel, Chief Counsel, 
Division of Economic Analysis, 
Commodity Futures Trading 
Commission at the above address. 
Telephone (202) 254-6990. 
SUPPLEMENTARY INFORMATION: On 
January 17, 1984, the Commission 
adopted rules establishing a three-year 
pilot program for the trading of options 
on futures contracts on domestic 
agricultural commodities.' 49 FR 2752 


‘These commodities are enumerated in section 
2(a)(1)(A) of the Act and include: Wheat, cotton, 
Continued 
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(January 23, 1984). Previously, the 
Commission had adopted regulations 
establishing a three-year pilot programs 
to permit the trading of options on non- 
agricultural commodities on domestic 
boards of trade. 46 FR 54500 (November 
3, 1981). That pilot program initially 
permitted trading in options on one 
commodity futures contract per 
exchange. /d. at 54530. The pilot 
program was subsequently expanded to 
permit the trading of one additional 
option per exchange on a physical 
commodity. 47 FR 56996 (December 22, 
1982). At that time Section 4c of the 
Commodity Exchange Act, 7 U.S.C. 6c 
(1976), prohibited the trading of options 
on domestic agricultural commodities. 

The statutory bar to trading options 
on domestic agricultural commodities 
was repealed by section 206 of the 
Futures Trading Act of 1982, Pub. L. 97- 
444, 96 Stat. 2294, 2301 (1983). That 
amendment to the Commodity Exchange 
Act permitted the Commission to 
establish a pilot program for a period 
not to exceed three years for the trading 
of options on domestic agricultural 
commodities. 

The rules establishing the pilot 
program for the trading of options on 
' domestic agricultural futures contracts 
were incorporated into the existing 
options pilot program wherever 
possible. By this time, the rules 
governing the initial pilot program had 
been amended to permit a total of two 
options, either on futures or physicals, to 
be traded on each exchange. 48 FR 41575 
(September 16, 1983). The pilot program 
for options on domestic agricultural 
futures also provided that a board of 
trade could be designated for no more 
than two option contract markets and 
these were limited to options on futures 
contracts. In determining that the 
program should be limited to not more 
than two futures options per exchange, 
the Commission stated that: 


consistent with the approach adopted in the 
initial pilot program, the Commission 
believes that in light of the past abuses 
associated with options trading, caution is 
warranted. Accordingly, the Commission 
believes that initially the total number of 
options which may be traded should be 
limited to two per exchange. 

In this regard, several commentators noted 
that although they occurred [sic] in and 
supported the Commission's initial limitation 
of the program to options on two futures 
contracts, they hoped that after sufficient 
experience had been gained the program 


rice, corn, oats, barley, rye, flaxseed, grain 
sorghums, mill feeds, butter, eggs, Irish potatoes, 
wocl, wool tops, fats and oils (including lard, other 
fats and oils), cottonseed meal, cottonseed, peanuts, 
soybeans, soybean meal, livestock, livestock 
products, and frozen concentrated orange juice. 


would be expanded. One commentator 
representing an association of producers 
based its support of an expanded pilot 
program on its desire to have options offered 
for each sector of the agricultural community. 
The Commission does not disagree that 
producers in every sector of the domestic 
agricultural economy should have access to 
the benefits of option trading, after those 
benefits have been demonstrated. However, 
in light of the past history of agricultural 
options trading and the general lack of 
experience with them, caution is warranted 
in order to assure the success of the program 
and to minimize possible adverse 
occurrences. Thus, although cognizant of the 
desire of some to see the program expanded, 
the Commission believes that the more 
prudent approach is to hold any 
determination on further expansion of the 
program in abeyance until experience has 
been gained with the trading of options on 
domestic agricultural commodities. 


49 FR 2754, 2755. 

On October 29, 1984, the Commission 
designated six exchanges as contract 
markets in options on domestic 
agricultural futures contracts. They 
were: the Chicago Board of Trade 
(“CBT”) (soybeans); the Chicago 
Mercantile Exchange (“CME”) {live 
cattle); Kansas City Board of Trade 
(“KCBT”) (wheat); MidAmerica 
Commodity Exchange (“MCE”) (wheat); 
Minneapolis Grain Exchange (“MGE”) 
(wheat); and New York Cotton 
Exchange (“NNYCE”) (cotton). 
Subsequently, on January 29, 1985, three 
additional domestic agricultural options 
contract markets were designated. They 
were live hogs (CME); soybeans (MCE); 
and corn (CBT). 

Based upon the two-year experience 
of the non-agricultural pilot program, the 
Commission on August 20, 1984 
expanded the number of options on non- 
agricultural commodities to no more 
than five per exchange, of which no 
more than two could be options on 
physicals. 49 FR 336341, 33644 (August 
24, 1984). In expanding the pilot 
program, the Commission noted that: 


its experience to date had ‘largely mitigated 
its earlier concerns’ with respect to the 
adequacy of the programs established by the 
self-regulatory organizations {/.e., the 
exchanges and National Futures Association) 
to monitor and enforce compliance with the 
special sales practice safeguards for option 
customers that had been established by the 
Commission's pilot program regulations. The 
Commission further observed that ‘continuing 
to provide the exchanges with greater 
flexibility in the selection of option contracts 
will foster the further development of the 
pilot program and, correspondingly, will 
provide the Commission with data essential 
to the Commission's continuing evaluation of 
that program. . . (and) should permit a fuller 
test of commercial interest in the use of 
options on futures contract and. . . of the 
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exchanges’ abilities to conduct effective 
surveillance of active option markets... .’ 


Id. at 33642 (citations omitted). 

The National Association of Wheat 
Growers (“Association”) has petitioned 
the Commission pursuant to 
Commission Rule 13.2, 17 CFR 13.2 
(1984), to amend Commission Rule 
33.4(a)(6)(i) by expanding the pilot 
program for options on futures contracts 
on domestic agricultural commodities 
from the current level of two per 
exchange to five per exchange. The 
Association supports its request by 
noting that, “(s)uch an action by the 
Commission would put options on 
agricultural futures on an equa! footing 
with options on non-agricultural 
futures.” The Association further 
maintains that: 


The narrow effect—and the result which is 
of most interest to the members of the 
National Association of Wheat Growers— 
would be to permit the Chicago Board of 
Trade to apply to list options on its wheat 
futures. 

The National Association of Wheat 
Growers applauds the Commission's efforts 
in the introduction of commodity options. We 
believe the Commission has now gathered 
enough evidence to date from the trading in 
all futures options to be convinced of options’ 
usefulness to producers and of the 
Commission's ability to regulate them. 


The Chicago Board of Trade (“CBT”) 
has also petitioned to amend 
Commission Rule 33.4(a}(6)(i) by 
expanding the number of options on 
domestic agricultural futures contracts 
to no more than five per exchanges. The 
CBT’s Petition, similar to the 
Association's, also contends that 
expansion o the program “would allow 
the agricultural futures markets the 
same benefits it allows non-agricultural 
markets.” The CBT notes that this result 
is consistent with the Commission’s 
approach of integrating the rules 
governing options on domestic 
agricultural futures contracts into the 
rules governing the pilot program for 
non-agricultural commodities. 

In addition, the CBT asserts that the 
Commission’s initial cautious approach 
to the pilot options program, in light of a 
five decade prohibition on the trading of 
such instruments, was unsound and was 
unfair to the CBT. The Commission 
cannot agree with this position, 
especially in light of the fact that the 
initial pilot program (for non-agricultural 
commodities) was not expanded to 
permit five rather than two options per 
exchange until after nearly two years 
experience and subsequent to the 
adoption of the pilot program for options 
on domestic agricultural futures 
contracts. Further, in establishing the 
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pilot program for options on domestic 
agricultural commodities, the 
Commission stated that “(a)s more 
experience is gained with these 
contracts, the Commission will re- 
evaluate the limitation on the number of 
options contracts permitted.” 49 FR 2752, 
2756. The Commission also noted at that 
time that the limitations on the numbers 
and types of options permitted under the 
pilot programs had, and would have, a 
varying impact on many exchanges at 
each point in the programs’ phased 
development. 49 FR 2752, 2754. 

The CBT also contends that sufficient 
evidence to support broadening the 
agricultural options pilot program exists 
based on the overall successful record 
of exchange-traded options, especially 
the “very positive record created by the 
exchanges * * *.” as a result, the CBT 
concludes that: 
the exchanges and the CFTC have the ability 
to regulate and monitor effectively additional 
options contracts which may result from the 
modification of Commission Regulation 
33.4(a)}(6)(1) [sic]. 

Finally, the CBT suggests that the 
current restriction on the number of 
permitted options on domestic 
agricultural commodities will vitiate the 
test results of the pilot program. 

In publishing the substance of the rule 
amendment as proposed by the 
Association and the CBT, the 
Commission requests comment on the 
following issues: (1) the extent to which 
the trading experience of the non- 
agricultural pilot program is applicable 
to agricultural options, especially in light 
of possible differences relating to 
deliverable supplies; (2) whether 
sufficient trading experience with 
agricultural options exists to warrant 
this expansion, particularly since to date 
there have been only seven expirations 
of agricultural options, two expirations 
in the soybean option and one each in 
the three wheat, one live cattle, and one 
cotton option contracts; and (3) whether, 
in light of the limited number of actively 
traded section 2(a)(1)(A) commodities 
and the current diversity of option 
market designations covering all 
agricultural sectors, an expansion to five 
options per exchange is necessary for 
the pilot program to be a valid test of 
agricultural options trading. 


Related Matters 
A. The Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA), 
5 U.S.C. 601 et seq., requires that 
agencies, in proposing rules, consider 
the impact of these rules on small 
businesses. The Commission has 
previously determined that contract 
markets are not “small entities” for 


purposes of-the RFA. 47 FR 18618 (April 
30, 1982). These proposed rules would 
permit and govern the trading of options 
on domestic agricultural futures 
contracts on various contract markets 
and therefore, if promulgated, would not 
have a significant economic impact ona 
substantial number of small entities. 
Accordingly, for the above reason and 
pursuant to section 3(a) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman, on behalf of the 
Commission, hereby certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. However, the 
Commission particularly invites 
comments from any firms or other 
persons which believe the promulgation 
of these rule amendments might have a 
significant impact upon their activities. 


List of Subjects in 17 CFR Part 33 


Commodity exchange, Commodity 
exchange designation procedures, 
Commodity exchange rules, Commodity 
futures, Commodity options, Consumer 
protection, Fraud, Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, and 
pursuant to the authority contained in 
the Commodity Exchange Act and in 
particular sections 2(a)(1)(A), 4c(b), 
4c(c), and 8a thereof, 7 U.S.C. 2, 6c({b), 
6c(c), and 12a, the Commission hereby 
proposes to amend Chapter I of Title 17 
of the Code of Federal Regulations as 
follows: 


PART 33—REGULATION OF 
DOMESTIC EXCHANGE-TRADED 
COMMODITY OPTION TRANSACTIONS 


1. Section 33.4 is proposed to be 
amended by revising paragraph (a)(6)(i) 
to read as follows (the introductory text 
has not been changed but is included for 
the convenience of the reader): 


§ 33.4 Designation as a contract market 
for the trading of commodity options. 


The Commission may designate any 
board of trade located in the United 
States as a contract market for the 
trading of options on contracts of sale 
for future delivery on any commodity 
regulated under the Act, or for options 
on physicals in any commodity 
regulated under the Act other than those 
commodities which are specifically 
enumerated in section 2(a)(1)(A) of the 
Act, when the applicant complies with 
and carries out the requirements of the 
Act (as provided in § 33.2), these 
regulations, and the following conditions 
and requirements with respect to the 
commodity option for which the 
designation is sought: 
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(a) Such board of trade— 
*. * * * 7 

(6)(i) For commodities specifically 
enumerated in section 2(a)(1)(A) of the 
Act, is not designated as a contract 
market for more than four other 
commodity options; and 
* * * * * 

Issued in Washington, DC, on April 9, 1985, 
by the Commission. 
Jean A. Webb, 
Secretary of the Commission. 
[FR Doc. 85-8921 Filed 4-12-85; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


20 CFR Part 635 


Trade Adjustment Assistance for 
Workers 


AGENCY: Employment and Training 
Administration, Labor. 


ACTION: Supplemental proposed rule. 


SUMMARY: The Department of Labor 
proposes to revise the proposed 
regulations for implementing the 
program of trade adjustment assistance 
for workers (TAA Program) provided 
under Chapter 2 of Title II of the Trade 
Act of 1974 (Pub. L. 93-618), as amended 
by Title XXV of the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97- 
35). 

These proposed regulations 
implement the amendments to the Trade 
Act of 1974 in sections 2671 and 2672 of 
Pub. L. 98-369—the Deficit Reduction 
Act of 1984. Implementation of these 
sections necessitates revising the 
proposed rule on Trade Adjustment 
Assistance for Workers published 
Friday, March 4, 1983 in the Federal 
Register at 48 FR 9444. 

The proposed rule at 20 CFR Part 635 
will be published at 20 CFR Part 617 as a 
final rule. Part 635 was subsequently 
assigned to Job Training Partnership Act 
(JTPA) regulations now published as a 
final rule. 

Proposed rule for sections 2671 and 
2672 of Pub. L. 98-369 will correspond to 
existing proposed rule at 20 CFR Part 
635 published on March 4, 1983 but will 
be renumbered to Part 617 when 
published as a final rule. 

Sections 2671 and 2672 of Pub. L. 98- 
369 amend the Trade Act of 1974 (1) to 
enable workers to receive up to 26 
additional weeks of Trade Readjustment 
Assistance (TRA) allowance by 
beginning the additional 26-week period 
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with the first week the worker is in 
training, if such training was applied for 
in a timely manner and is approved after 
the last week of basic TRA entitlement, 
and (2) to increase the maximum 
amount payable for job search 
allowances and maximum lump sum 
amount payable for relocation 
allowances from $600 to $800. 


DATE: Written comments on these 
proposed regulations must be received 
by the Department of Labor on or before 
May 15, 1985. 


appress: Send comments on these 
proposed regulations to the U.S. 
Department of Labor, Employment and 
Training Administration, Room 6434, 
Patrick Henry Building, 601 D Street 
NW., Washington, D.C. 20213. 

All comments received will be 
available for public inspection during 
normal business hours, in Room 6434 at 
the above address. 


FOR FURTHER INFORMATION CONTACT: 
Marvin M. Fooks, Director, Office of 
Trade Adjustment Assistance, 
Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washington, 
D.C. 20213: telephone (202) 376-2646 
(this is not a toll-free number). 


SUPPLEMENTARY INFORMATION: The 
Trade Act of 1974 made major changes 
in the TAA program for workers 
displaced from employment because of 
increased imports of articles like or 
directly competitive with articles 
produced by the workers. On the filing 
of a petition by a group of workers or 
their representative, the Department of 
Labor conducts a factfinding 
investigation of adverse impact of 
imports and if it finds that the workers 
of a firm or a subdivision of a firm have 
been adversely affected by import 
competition, a certification is issued 
declaring that the adversely affected 
workers are eligible to apply for Trade 
Adjustment Assistance (TAA). In the 
Deficit Reduction Act of 1984 further 
changes were made in the TAA 
Program. The amendments proposed in 
this document implement those changes. 
The amended TAA provisions are 
designed to help certified workers who 
apply for occupational training and 
additional weeks of TRA on a timely 
basis to avoid losing weeks of TRA 
because of delays in approving training 
for reasons beyond workers’ control. 
The amendments are also designed to 
pay higher job search allowances and 
’ relocation allowances to bring the levels 
more in line with present costs for these 
activities. 


Drafting Information 


This document was prepared under 
the direction and control of the Director 
of the Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, N.W., Washington, 
D.C. 20213; telephone: (202) 376-2646 
(this is not a toll-free number). 


Classification—Executive Order 12291 


The proposed rule in this document is 
not classified as a “major rule” under 
Executive Order 12291 on Federal 
Regulations, because it is not likely to 
result in (1) an annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumer, individual industries, Federal, 
State, or local government agencies, or 
geographic regions; or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. Any added 
costs to the extent that they éxist do not 
represent new burdens imposed by the 
proposed regulations. Accordingly, no 
regulatory impact analysis is required. 


Regulatory Flexibility Act 


The Department believes that this 
proposed rule will have no “significant 
economic impact on a substantial 
number of small entities” within the 
meaning of 5 U.S.C. 605(b), as provided 
in the Regulatory Flexibility Act. While 
this rule will affect those agencies in 
small States that adminster the TAA 
Program, most current TAA Program 
recipients are generally concentrated in 
larger industrial States, where jobs have 
been “hardest hit” by foreign import 
competition. 

States may find some increased 
administrative costs for reviewing 
worker applications for training and 
TRA payments on file when the 
statutory changes are implemented. 
However, most of the operating 
mechanisms needed for the proposed 
TAA program are in place through the 
State Employment Security Agencies, 
including benefit payments, appeals, 
work search and work test procedures 
and relocation allowances payment and 
approval of training assistance. This will 
assure that any additional 
administrative costs are minimal. 
Moreover, these costs will decline over 
time as adversely affected workers find 
reemployment in substantially 
equivalent jobs. The Under Secretary of 
Labor has certified to the Chief Counsel 
for Advocacy of the Small Business 
Administration to this effect. 
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Accordingly, no regulatory flexibility 
analysis is required. 


List of Subjects in 20 CFR Part 635 


Labor, Trade adjustment assistance, 
Job search assistance, Reemployment 
services, Relocation assistance, Trade 
readjustment allowances, Vocational 
education, and Unemployment 
compensation. 


Words of Issuance 


For the reasons set out in the 
preamble, proposed Part 635 to Title 20 
of the Code of Federal Regulations (as 
published on March 4, 1983; 48 FR 9444) 
is proposed to be amended as follows: 

1. The authority for Part 635 is revised 
to read as follows: 


Authority: Sec. 248, Pub. L. 93-618, 88 Stat. 
2029, 19 U.S.C. 2320, Secretary's Order No. 3- 
81, 46 FR 31117; Pub. L. 97-35; and Pub. L. 98- 
369. 


2. Paragraphs (b) and (c) of § 635.15 
are revised to read as follows: 


§ 635.15 Duration of TRA. 


* * * * * 


(b) Additional weeks. (1) To assist an 
individual to complete training approved 
under Subpart C of this Part 635, 
payments may be made as TRA for up 
to 26 additional weeks in the 26-week 
period that— 

(i) Follows the last week of 
entitlement to basic TRA otherwise 
payable under this Part 635 to the 
individual; or 

(ii) Begins with the first week of such 
training, if the training is approved after 
the last week described in paragraph 
(b)(1)(i) of this section. 

(2) To be eligible for TRA for 
additional weeks, an individual must 
make a bona fide application for such 
training— 

(i) Within 210 days after the date of 
the first certification under which the 
individual is covered; or 

(ii) If later, within 210 days after the 
date of the individual's first qualifying 
total or partial separation. 

(3) Payment of TRA for additional 
weeks may be made only for those 
weeks in the 26-weeks period during 
which the individual is actually engaged 
in training and has not been determined 
under § 635.18(b)(2) of this Part to be 
failing to make satisfactory progress in 
the training. 

(c) Limit. In no case may an individual 
receive TRA for more than 78 weeks on 
the basis of a single certification of 
eligibility to apply for adjustment 
assistance. 

3. Paragraph (b) of § 635.34 is revised 
to read as follows: 
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§ 635.34 Amount 

(b) Limit. The total job search 
allowances paid to an individual under 
a certification may not exceed $800, 
regardless of the number of job searches 
undertaken by the individual. The 
amounts otherwise payable under 
paragraph (a) of this section shall be 
reduced by any amounts the individual 
is entitled to be paid or reimbursed for 
such expenses from any other source. 

4. Paragraph (a)(3) of § 635.45 is 
revised to read as follows: 


§ 635.45 Amount. 

(a) Jtems allowable. The amount 
payable as a relocation allowance shall 
include the following items: 

(3) A lump sum payment, equal to 3 
times the individual's average weekly 
wage, not to exceed $800. 


* * * * * 


5. Section 635.65 is added as follows: 


§ 635.65 Transition procedures for 
Amendments in sections 2671 and 2672 of 
Pub. L. 98-369 (Deficit Reduction Act of 
1984). 

The procedures for administering the 
Trade Act of 1974 as amended by the 
Deficit Reduction Act are as follows: 

(a) TRA. The provisions in Subpart B 
of this Part 635 apply to workers who 
would lose additional weeks of TRA 
payments because of delays in 
approving applications for training. 
Workers who filed timely bona fide 
applications for training and additional 
weeks of TRA on or after December 18, 
1983 shall be eligible to receive 
additional weeks of TRA payments 
beginning the first week of training 
when their applications for training are 
approved on or after July 18, 1984, and 
the first week of such training begins 
later than the first week which follows 
the last week of entitlement to basic 
TRA. Workers whose applications for 
training were approved prior to July 18, 
1984, are covered under the provisions 
of the Trade Act of 1974 as in effect 
prior to July 18, 1984, and are not 
entitled to additional weeks of TRA by 
reason of the amendment in sectitn 2671 
of the Deficit Reduction Act of 1984 or 
§ 635.15(b) of this Part. 

(b) Job Search Allowances. (1) The 
provisions in Subpart D of this Part 635 
shall apply to timely applications for job 
search allowances that are approved on 
-or after July 18, 1984. 

(2) Workers whose applications for 
job search allowances that were filed 
timely but were approved before July 18, 
1984 would be covered under the 
provisions of the Trade Act of 1974 in 


effect prior to July 18, 1984 and would 
not be entitled to receive the increase in 
the allowance level provided in section 
2672 of the Deficit Reduction Act of 1984 
and § 635.34(b) of this Part. 

(c) Relocation Allowances. (1) The 
provisions in Subpart E of this Part 635 
shall apply to timely applications for 
relocation allowances that are approved 
on or after July 18, 1984. 

(2) Workers whose applications for 
relocation allowances were filed timely 
but were approved before July 18, 1984 
would be covered under the provisions 
of the Trade Act of 1974 in effect prior to 
July 18, 1984, and would not be entitled 
to receive the increase in the lump sum 
allowance level provided in section 2672 
of the Deficit Reduction Act of 1984 and 
635.45(a)(3) of this Part. 


6. The Table of Contents for Part 635 
is amended by adding at the end thereof 
“635.65 Transition Procedures for 
amendments in section 2671 and 2672 of 
Pub. L. 98-369 (Deficit Reduction Act of 
1984).” 

Signed at Washington, D.C., on April 8, 
1985. 

Frank C. Casillas, 

Assistant Secretary of Labor. 

[FR Doc. 85-8898 Filed 4-12-85; 8:45 am] 
BILLING CODE 4510-30-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

23 CFR Part 635 

[FHWA Docket No. 85-7; Notice 2] 


Genera! Materials Requirements; 
Extension of Comment Period 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Extension of comment period. 


SUMMARY: The FHWA issued an 
advance notice of proposed rulemaking 
(FHWA Docket No. 85-7, 50 FR 4234, 
January 30, 1985) requesting information 
on how the use of warranties and 
guarantees would affect the quality of 
construction and competition on 
Federal-aid projects. A series of issues 
were raised to assis! with this 
determination. All comments to the 
docket were to be received on or before 
April 1, 1985. The comment period is 
being extended to May 15, 1985. This 
extension is being provided in response 
to a request by the Associated General 
Contractors of America that additional 
time was needed to prepare comments. 


DATE: Comments must be received on or 
before May 15, 1985. 
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aporess: Submit written comments, 
preferably in triplicate, to FHWA 
Docket No. 85-7, Federal Highway 
Administration, Room 4205, HCC-10, 400 
Seventh Street SW., Washington, D.C. 
20590. All comments received will be 
available for examination at the above 
address between 8:30 a.m. and 4:15 p.m., 
e.t., Monday through Friday. Those 
desiring notification of receipt of 
comments must include a self- 
addressed, stamped postcard. 


FOR FURTHER INFORMATION. CONTACT: 
Mr. P.E. Cunningham, Chief, 
Construction and Maintenance Division, 
(202) 426-0392, or Mr. Hugh T..O'Reilly, 
Office of the Chief Counsel, (202) 426- 
0780, Federal Highway Administration, 
400 Seventh Street SW., Washington, 
D.C. 20590. Office hours are from 7:45 
a.m. to 4:15 p.m., e.t., Monday through 
Friday. 
(23 U.S.C. 315; 49 CFR 1.48(b)) 

Issued: April 9, 1985. 
R.A. Barnhart, 
Federal Highway Administrator, Federal 
Highway Administration. 
[FR Doc. 85-9016 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-22-M 





Coast Guard 
33 CFR Part 100 


(CGD13 85-05) 


Regatta; Annual Clarkston, 
Washington Limited Hydroplane Races 


AGENCY: Coast Guard DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Coast Guard is 
considering a proposal for permanent 
special! local regulations for a part of the 
Snake River at Clarkston, Washington 
from the area west of the confluence of 
the Snake and Clearwater Rivers, to the 
area east of the Red Wolf Crossing 
Bridge. The special regulations would be 
in effect daily on Friday and Saturday, 
July 5 and 6, 1985, during the hours 8:00 
a.m. to 6:00 p.m., and on Sunday July 7, 
1985 from 8:00 a.m. until one hour after 
the conclusion of the last race; and 
thereafter annually on the first Friday, 
Saturday, and Sunday in July as 
published in the Local Notice to 


’ Mariners. This action is being 


considered to permit the safe conduct of 
the Clarkston, Washington Limited 
Hydroplane Race scheduled for this time 
period. It is intended to restrict general 
navigation in the area for the safety of 
spectators and participants in this event. 


DATES: Comments must be received on 
or before May 27, 1985. 
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ADDRESSES: Comments should be 
mailed to Commanding Officer, Marine 
Safety Office, 6767 North Basin Avenue, 
Portland, Oregon 97217. The comments 
and other materials referenced in this 
notice will be available for inspection 
and copying at the Coast Guard Marine 
Safety Office, 6767 North Basin Avenue, 
Portland, Oregon 97217, Room 1124, Mt. 
St. Helens Building. Normal office hours 
are between 8:00 a.m. and 3:45 p.m., 
Monday through Friday, except 
holidays. Comments may also be hand- 
delivered to this address. 


FOR FURTHER INFORMATION CONTACT: 
LCDM M.P. Troseth, Chief, Group 
Operations Department, U.S. Coast 
Guard Marine Safety Office, 6767 North 
Basin Avenue, Portland, Oregon 97217, 
(503) 240-9317 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data, or 
arguments. Persons submitting 
comments should include their names 
and addresses, identity this notice 
(CGD13 85-05) and the specific section 
of the proposal to which their comments 
apply, and give the reasons for each 
comment. Receipt of comments will be 
acknowledged if a stamped, self 
addressed postcard or envelope is 
enclosed. 

The regulations may be changed in 
light of comments received. All 
comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 
requests for a hearing “re received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 


Drafting Information 


The drafters of this notice are LT M.P. 
Rand, USCG, Project Officer, U.S. Coast 
Guard Marine Safety Office, Portland, 
Oregon, and LCDR D.G. Beck, USCG, 
Project Attorney, Thirteenth Coast 
Guard District Legal Office. 


Discussion of Proposed Regulations 


Each year, the Clarkston, Washington ~ 


Chamber of Commerce sponsors a 
limited hydroplane race on the Snake 
River near Clarkston, Washington. The 
event draws a large number of 
spectators to the beaches and waters 
surrounding the race course. A large 
number of spectators watch the event 
from numerous pleasure craft anchored 
near the race course. To promote the 
safety of both the spectators and the 
participants, a special navigation 
regulation providing Coast Guard 


personnel with the authority to control 
and coordinate general navigation in the 
water surrounding the race course 
during the event is required. The Coast 
Guard has previously published 
temporary regulations for this annual 
event. The regulations were essentially 
republished from year to year without 
change. These regulations are being 
made permanent with specific event 
dates and other information being 
published annually in the Local Notice 
to Mariners. 


Economic Assessment and Certification 


These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is unnecessary. This regulation affects a 
short section of the Snake River with 
only light commercial traffic and will be 
in effect for only three (3) days, two of 
those being Saturday and Sunday. 
During the hours of the race, July 5 
through 7, 1985, and annually thereafter, 
the Patrol Commander will allow 
commercial traffic to transit the area 
between races. 

Since the impact of this proposal is 
expected to be minimal, the Coast 
Guard certifies that, if adopted, it will 
not have a significant economic impact 
on a substantial number of small 
entities. 


List of Subjects in 33 CFR Part 100 
Marine safety, Navigation (water). 


PART 100—[AMENDED] 


Proposed Regulations 


In consideration of the foregoing, the 
Coast Guard proposes to amend Part 100 
of Title 33, Code of Federal Regulations 
by adding section 100.1302 to read as 
follows: 


§ 100.1302 Annual Clarkston, Washington 
Limited Hydroplane Races. 

(a) On Friday and Saturday, 5 and 6 
July 1985, this regulation will be in effect 
from 8:00 a.m. to 6:00 p.m. On Sunday, 7 
July 1985, this regulation will be in effect 
from 8:00 a.m. until one hour after the 
conclusion of the last race. This section 
will be effective thereafter annually on 
the first Friday, Saturday, and Sunday in 
July as published in the Local Notices to 
Mariners. 

(b) The Coast Guard will restrict 
general navigation and anchorage by 
this regulation during the hours it is in 
effect on the waters of the Snake River 
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at Clarkston, Washington from the area 
west of the confluence of the Snake and 
Clearwater Rivers, to the area east of 
the Red Wolf Crossing Bridge. 

(c) When deemed appropriate, the 
Coast Guard may establish a patrol 
consisting of active and auxiliary Coast 
Guard vessels in the area described in 
paragraph (b) of this section. The patrol 
shall be under the direction of a Coast 
Guard officer or petty officer designated 
as Coast Guard Patrol Commander. The 
Patrol Commander is empowered to 
forbid and control the movement of 
vessels in the area described in 
paragraph (b) of this section. 

(d) The Patrol Commander may 
authorize vessels to be underway in the 
area described in paragraph (b) of this 
section during the hours this regulation 
is in effect. All vessels permitted to be 
underway in the controlled area (other 
than racing or official vessels) shall do 
so only at speeds which will create 
minimum wake consistent with 
maintaining steerageway, and not to 
exceed seven (7) miles per hour. This 
speed limit may be adjusted at the 
discretion of the Patrol Commander to 
enhance the level of safety. 

(e) A succession of sharp, short 
signals by whistle, siren, or horn from 
vessels patrolling the area under the 
direction of the U.S. Coast Guard Patrol 
Commander shall serve as a signal to 
stop. Vessels signalled shall stop and 
shall comply with the orders of the 
patrol vessel; failure to do so may result 
in expulsion from the area, citation for 
failure to comply, or both. 
(33 U.S.C. 1233; 49 U.S.C. 108; 49 CFR 1.46(b); 
and 33 CFR 100.35) 

Dated: April 5, 1985. 
H.W. Parker, 


Rear Admiral, U.S. Coast Guard Commander, 
13th Coast Guard District. 


[FR Doc. 85-8972 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 110 
[CGD8-84-23] 


Special Anchorage Area; Destin 
Harbor (Old Pass Lagoon) Destin, 
Florida 


AGENCY: Coast Guard, DOT. 


ACTION: Withdrawal of notice of 
proposed rulemaking. 


SUMMARY: The Coast Guard is 
withdrawing the proposed anchorage 
regulation calling for the establishment 
of a Special Anchorage Area in Destin 
Harbor (Old Pass Lagoon), Destin, 
Florida. At the present time navigation 
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safety is not best served by 
establishment of a Special Anchorage 
Area. 


FOR FURTHER INFORMATION CONTACT: 
LTJG Christopher, c/o Commander 
(mps), Eighth Coast Guard District, Hale 
Boggs Federal Building, 500 Camp St., 
New Orleans, LA 70130, Tel: (504) 589- 
6901. ’ 

SUPPLEMENTARY INFORMATION: The 
Coast Guard received a request from the 
Board of Commissioners, Okaloosa 
County, Florida, in September 1982 to 
establish a Special Anchorage Area in 
Destin Harbor (Old Pass Lagoon). As a 
result of the anchorage request the 
Coast Guard surveyed vessels anchored 
in Destin Harbor from July 20, 1984 to 
September 4, 1984. This survey indicated 
there was an average of three to four 
vessels anchored daily during this time, 
with six vessels being the maximum 
observed on any one occasion. Almost 
without exception, vessels were 
anchored in the southwestern corner of 
the lagoon in the general area of the 
proposed anchorage. During this survey 
90 percent of the vessels transiting the 
area did so by passing north of the 
proposed anchorage area. 

The Coast Guard published a Notice 
of Proposed Rulemaking in the Federal 
Register on January 7, 1985. Comments 
were solicited to determine if 
establishment of the anchorage would 
be beneficial to navigation safety in the 
area. 

The Coast Guard received numerous 
comments that were supporting or 
opposing the Special Anchorage Area 
before the Notice of Proposed 
Rulemaking was published. The 
comments in favor of the anchorage 
were concerned with navigation safety 
and/or loss of an anchorage area if the 
Special Anchorage Area was not 
established. Comments against the 
anchorage addressed environmental 
concerns and whether property owners 
in the area of the proposed anchorage 
would be allowed to build docks if the 
anchorage was established. Specific 
concerns were voiced by M & B 
Properties regarding their plans to build 
a marina for East Pass Towers 
Condominiums. M & B Properties 
obtained a Corps of Engineers permit, 
+ 82G-0373, on April 29, 1983 for a 39- 
slip marina that fell within the proposed 
Special Anchorage Area. M & B 
Properties had not received approval to 
build the marina from the State of 
Florida at that time. On January 8, 1985 
the State of Florida, Board of Trustees of 
the Internal Improvement Trust Fund 
gave its approval and granted a 
submerged lands lease to M & B 
Properties. 


Discussion of Comments 


A total of 86 comments were received: 
8 in favor and 75 opposed. Forty-nine of 
the comments were identical letters 
pointing out that “both Okaloosa County 
Commissioners and the Destin Chamber 
of Commerce reversed their support and 
are now opposed to locating the 
anchorage in Destin Harbor.” The Coast 
Guard was aware of the reversal. We 
believed, however, that public interest 
expressed in support of establishment of 
a Special Anchorage Area justified 
publication of a Notice of Proposed 
Rulemaking in order to determine 
whether the requested action would 
enhance navigation safety. 

Twenty-two other identical letters 
expressed concerns that “Special 
Anchorages attract, too often, an 
undisciplined, uncaring low-income 
quality boater who is seeking a cheap 
way of being part of an expensive 
luxurious environment. Too often this 
type of boater is not a caring person and 
does not protect the environment, the 
property rights of other people or the 
rules necessary for orderly conduct.” 
These comments are subjective and do 
not address matters of navigation 
safety. 

Six commenters sent in both the 
aforementioned letters and one 


_ commenter sent in a letter combining 


the text of both letters. 

Two commenters were concerned 
with garbage washing up on the beach. 
They believe the garbage is attributable 
to boaters anchoring in the harbor. One 
commenter noted “disturbances by 
parties on board the vessels docked in 
the area.” Since these are existing 
problems reportedly caused by vessels 
anchoring in the lagoon in the past, they 
may be expected to continue, regardless 
of the establishment of the proposed 
anchorage. Destin Harbor is currently 
noted as an excellent anchorage in the 
U.S. Coast Pilot. The Coast Guard 
believes that establishing the anchorage 
would not increase its use above 
traditional levels. In addition, one of 
these commenters proposed an alternate 
site 300 yards west of the Coast Guard 
Station Destin. This location would 
interfere with Coast Guard Search and 
Rescue operations, it is exposed to 
weather to the north, and it would be 
restricted to vessels with less than 50 
foot vertical height. 

Two commenters dealt with the 
negative economic consequences to 
owners of East Pass Towers 
Condominiums that would be caused by 
establishing the proposed anchorage. 

One commenter stressed the 
interference with construction of the 
marina for East Pass Towers 
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Condominiums and water quality in 
Destin Harbor. 

Eight commenters were in favor of the 
anchorage. All eight believed the 
anchorage is needed for safety reasons. 
In addition, three of the commenters 
were concerned that if the anchorage 
was not established private developers 
would build into this area reducing or 
eliminating a safe anchorage. 
Establishing a special anchorage area 
would not necessarily preclude 
shoreside development. Four of the 
commenters pointed out that Destin 
Harbor is the only protected anchorage 
for approximately 100 miles between 
Pensacola, Florida and Panama City. 
Florida. Designation of a special 
anchorage area is not necessary to 
permit use of this protected anchorage. 
One commenter stated that “If no 
anchorage is designated, boats will be 
free to anchor at random throughout the 
harbor". By not establishing an 
anchorage, current anchoring practices 
may continue and current regulations 
remain in effect. 

No comments were received regarding 
co-locating the Special Anchorage Area 
and the proposed marinas. 


Conclusion 


The Coast Guard has concluded that 
the establishment of the Special 
Anchorage Area would cause no 
significant adverse effects. However, 
since the State of Florida has given 
approval for marina for East Pass 
Towers Condominiums to be built, the 
Coast Guard believes that navigation 
safety is not best served by co-locating 
the Special Anchorage Area and the 
marina. Although the Special Anchorage 
Area proposal is being withdrawn, 
anchoring in Destin Harbor continues to 
be permissible subject to applicable 
vessel marking and lighting regulations. 

Notice of Proposed CGD8-84—23 (50 
FR 860) is withdrawn. No further 
rulemaking on this subject is under 
consideration; the matter may be re- 
opened, however, should the need for a 
Special Anchorage Area occur. 


Drafting Information 


The drafters of this notice are LTJG K. 
D. Christopher, project officer, 
Commander Eighth Coast Guard 
District(mps), and LCDR W. B. Thomas, 
project attorney, Eighth Coast Guard 
District Legal Office. 

Dated: April 8, 1985. 

T.T. Matteson, 

Captain, U.S. Coast Guard, Acting 
Commander, 8th Coast Guard District. 
{FR Doc. 85-8971 Filed 4-12-85; 8:45 am| 
BILLING CODE 4910-14-M 
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LIBRARY OF CONGRESS 
Copyright Office 


37 CFR Part 201 
[Docket No. RM 85-2] 


Compulsory License For Cable 
Systems; Notice of Inquiry 


AGENCY: Copyright Office, Library of 
Congress. 


ACTION: Notice of Inquiry. 


SUMMARY: On January 17, 1985, the 
Federal Communications Commission 
[FCC] published in the Federal Register 
(Final rule, MM Docket No. 84-111, RM 
4557, 50 FR 2565-2570) a final rule 
amending the list of major television 
markets in § 76.51 of its rules. Effective 
February 19, 1985, this action revises 

§ 76.51(b)(55) of 47 CFR to include 
Melbourne and Cocoa, Florida within 
the Orlando-Daytona Beach hyphenated 
market. The Copyright Office received a 
formal request to open a public 
proceeding to review the copyright 
implications of this amendment, and 
similar possible future amendments. By 
this notice, the Office invites public 
comment, views and information on the 
impact of this FCC action on the cable 
compulsory licensing system established 
under section 111 of the Copyright Act 
of 1976. 


DATES: Comments should be received on 
or before May 15, 1985. 

ADDRESSES: Ten copies of written 
comments should be addressed, if sent 
by mail, to: Library of Congress, 
Department D.S., Washington, D.C. 
20540. 

If delivered by hand, copies should be 
brought to: Office of General Counsel, 
James Madison Memorial Building, 
Room 407, First and Independence 
Avenue SE., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Dorothy Schrader, General Counsel, U.S. 


Copyright Office, Library of Congress, 
Washington, D.C. 20559, (202) 287-8380. 
SUPPLEMENTARY INFORMATION: Section 
76.51 of 47 CFR contains a list of the 
major television markets and their 
designated communities. This list was 
first published by the FCC in its 1972 
cable rulemaking proceeding. See Cable 
Television Report and Order, 36 
F.C.C.2d 143, 220 (1972). In adopting this 
list, the FCC was concerned that the 
table of major television markets remain 
stable in order to allow plans and 
investment to go forward with 
confidence and to avoid any disruptive 
impact on the viewing public. /d. at 173. 
A cable system looks to this list to 
determine whether it may be required 


under the remaining FCC carriage rules 
to carry a particular television 
broadcast station. For example, under 

§ 76.61(a)(4) of the FCC rules, where a 
cable system serves a community that is 
located in whole or in part within a 
major television market, the cable 
system or a portion of the system may, 
or upon appropriate request must, carry 
the signals of “[t]elevision broadcast 
stations licensed to other designated 
communities of the same major 
television market. . .” 47 CFR 
76.61(a)(4)(1984). Further, before repeal _ 
by the FCC of its distant signal carriage 
rules (see Report and Order in Docket 
Nos. 20988 and 21264, 79 F.C.C.2d 663 
(1980)), the presence of a cable system 
within a major television market would 
subject it to a specific market quota of 
distant signals; systems in “smaller” 
television markets were subject to more 
limited quotas. 

When Congress enacted a general 
revision of the federal copyright statute 
in 1976, it provided in § 111 for the 
establishment of a compulsory licensing 
system for the secondary transmission 
to the public by a cable system of a 
primary transmission made by a 
broadcast station. 17 U.S.C. 111. Under 
this system, a large cable system, i.e., a 
system having gross receipts above a 
certain level (presently, $214,000 or more 
per 6 month accounting period), is 
generally required to calculate its 
royalty payments on the basis of the 
number of primary transmitters it carries 
beyond their local service area. In the 
case of a television broadcast station, 
the “local service area of a primary 
transmitter” is defined in section 111(f) 
of the 1976 Act as comprising “the area 
in which such station is entitled to insist 
upon its signal being retransmitted by a 
cable system pursuant to the rules, 
regulations, and authorizations of the 
Federal Communications Commission in 
effect on April 15, 1976. . ..” 

In view of the close relationship 
between specific rules and regulations 
of the FCC and the cable compulsory 
licensing system in the copyright law, 
Congress created the Copyright Royalty 
Tribunal and authorized it to adjust the 
royalty rates for cable systems where 
certain changes are made in the FCC 
rules. Section 801{b)(2)(B) of the 1976 
Act provides that the Tribunal may, 
upon. receipt of a petition filed under 
section 804, decide to adjust the royalty 
rates: “In the event that the rules and 
regulations of the Federal 
Communications Commission are 
amended at any time after April 15, 
1976, to permit the carriage by cable 
systems of additional] television 
broadcast signals beyond the local 
service area of such signals. . ..” 17 
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U.S.C. 801(b)(2)(B). In accordance with 
this provision, the Tribunal acted in 1982 
to adjust the rates for cable systems 
following repeal of the FCC distant 
signal carriage and syndicated 
exclusivity rules. See Adjustment of the 
Royalty Rates for Cable Systems, 47 FR 
52146-52159, published November 19, 
1982. Under these adjusted rates, in 
certain instances, cable systems must 
compute 3.75 per centum of their gross 
receipts for each distant signal 
equivalent [DSE] or any fraction 
thereof.’ See 37 CFR 308.2(c}(1984). 
Pursuant to section 801(b)(2)(B) of the 
1976 Act, this rate adjustment does not 
apply to any DSE or fraction thereof 
represented by: (i) carriage of any signal 
permitted under the rules and 
regulations of the Federal 
Communications Commission in effect 
on April 15, 1976, or the carriage of a 
signal of the same type (that is, 
independent, network, or 
noncommercial educational) substituted 
for such permitted signal, or (ii) a 
television broadcast signal first carried 
after April 15, 1976, pursuant to an 
individual waiver of the rules and 
regulations of the Federal 
Communications Commission, as such 
rules and regulations were in effect on 
April 15, 1976. 

On January 17, 1985, the Federal 
Communications Commission published 
a final rule that raises questions 
concerning the interplay between the 
FCC “must” carry rules for cable 
systems in major television markets, the 
calculation of royalties under the cable 
compulsory licensing system in Section 
111 of the Copyright Act of 1976, and the 
role of the Copyright Royalty Tribunal in 
adjusting royalty rates for cable systems 
following certain FCC rule changes. The 
FCC decided to amend its list of major 
television markets in § 76.51 of 47 CFR 
to include Melbourne and Cocoa, 
Florida in the Orlando-Daytona Beach, 
Florida hyphenated market in response 
to petitions for rulemaking filed by 
Southern Broadcasting Corporation and 
by Good Life Broadcasting, Inc. See 50 
FR 2565-2570, published January 17, 
1985. In opposition to this rule change, 
Micro-Cable Communications Corp. 
argued in comments submitted to the 
FCC that: “If the Commission now 
revised Rule 76.51(b)(55) to include 
Melbourne, the Orlando and Daytona 
Beach stations will be entitled to insist 


“Distant signal equivalent” is defined in section 
111(f) of the 1876 Act as “the value assigned to the 
secondary transmission of any nonnetwork 
television programing carried by a cable system in 
whole or in part beyond the local service area of the 
primary transmitter of such programing. . ..” 17 
U.S.C. 111(f). 
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upon carriage on the Vero Beach system 
{within 35 miles of Melbourne], not 
under the rules in effect in 1976, but 
under revised rules in effect in 1984. 
Thus, the Orlando and Daytona Beach 
stations will not be ‘local’ for copyright 
purposes but, rather, will be ‘distant’ 
stations for which Florida Cablevision 
will be obligated to pay a royalty fee. 
Worse yet, because Florida Cablevision 
was not entitled to carry the Orlando 
and Daytona Beach stations, even as 
distant signals prior to the 1981 distant 
signal deregulation [repeal by the FCC 
of its distant signal carriage rules], the 
Commission's change in rules obligating 
Florida Cablevision to carry the Orlando 
and Daytona Beach stations will require 
payment of the CRT’s 3.75% ‘penalty fee’ 
for inconsistent signals." Group W 
Cable, Inc. also expressed concern that 
the proposed amendment of the FCC 
major television market rules “would 
risk imposing both mandatory carriage 
of WMOD (which would become a local 
signal for FCC purposes) and a copyright 
penalty for carriage of a distant signal.” 
In reply, Southern Broadcasting 
Corporation asserted that “[w]hether 
and to what extent any copyright 
liability will ensue from the hyhenated 
market redesignation must be decided 
by the Copyright Royalty Tribunal or the 
Congress and not by the Commission.” 
It also argued that the inclusion of 
Melbourne in the Orlando-Daytona 
Beach hyphenated market should be 
viewed in the same way as significantly 
viewed signals. Under that theory, a 
station is treated as “local” for both 
FCC and copyright purposes, where the 
station was deemed significantly viewed 
after April 15, 1976. 


In deciding to revise its major 
television market list in § 76.51, the FCC 
noted the copyright concerns of Micro- 
Cable Communications Corp. and Group 
W. The FCC concluded that, after the 
rule change, “the Melbourne and Cocoa 
stations are considered local for 
purposes of the Copyright Act. Section 
76.61 [the FCC ‘must’ carry rules for 
major television markets] is unaffected 
by Commission action here.” 50 FR, at 
2570. The FCC found that: “Although 
additional stations will henceforth be 
able to insist on mandatory signal 
carriage, that is a consequence of the 
market situation, not of a change in the 
Commission's Rules*in effect on April 
15, 1976. This situation is similar to that 
where, under §76.54, a television signal 
is determined to be significantly viewed 
and thereby falls under the mandatory 
carriage provisions. A signal determined 


to be significantly viewed subsequent to 
April 15, 1976 is considered as local for 
both mandatory carriage and copyright 
purposes.” Jd. The FCC determined that 
the inclusion of Melbourne and Cocoa, 
Florida in the Orlando-Daytona Beach 
hyphenated market did not constitute a 
change in either § 76.51 or § 76.61 of the 
cable television rules in effect on April 
15, 1976. Although additional television 
broadcast stations acquired mandatory-_ 
carriage rights following the change in 
the list in § 76.51, the FCC reasoned that 
they would do so pursuant to § 76.61 
which was in effect on April 15, 1976. 
The FCC recognized, however, that the 
Copyright Royalty Triburnal was not 
bound by the FCC’s determination of the 
copyright consequences of its action. 

A representative of Group W Cable, 
Inc. in the FCC proceeding in the matter 
of the Orlando-Daytona Beach 
hyphenated market formally requested 
the Copyright Office by letter dated 
February 19, 1985, to open a public 
hearing or a notice and comment 
proceeding in which the copyright issues 
may be aired. They stressed that the 
issues involved in the Florida case were 
of concern to the FCC, cable operators 
and copyright owners. It was also noted 
that, in addition to the Melbourne, 
Cocoa, Florida decision, the FCC made 
comparable changes in a California 
major market,” and that more than 400 
additional changes were possible. 

The Copyright Office agrees that the 
copyright consequences of the FCC 
decisions to redefine two of the markets 
in the FCC’s list of 100 major television 
markets, 47 CFF 76.51, should be 
addressed in a public proceeding. 
Accordingly, the Office decided to 
initiate this notice of inquiry. The 
Copyright Office believes, however, that 
the legal issues raised by the FCC action 
can be explored fully by written 
comments and without a public hearing. 
Although public comment, views and 
information are invited on the following 
specific questions, comments on related 
issues are welcome. 


Public Comment Invited on the 
Following Issues 


1(a). What is the impact on the 
copyright law of a change: by the FCC in 
the major television market list, which 
has the effect for FCC purposes of 
making a formerly “distant” signal a 


2The FCC amended the list of major television 
markets in § 76.51(b)(72) of its rules by adding 
Visalia, Hanford and Clovis, California to the 
existing Fresno, California market. 50 FR 7915-7918, 
published Febriiary 27, 1985. 
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“local” must-carry signal? (b) How 
should the 1982 cable rate adjustment 
(both the 3.75% rate and the syndicated 
exclusivity surcharge) be applied in 
these changed circumstances? (c) Is the 
FCC correct in its assumption that 

§ 76.61 of its rules is unchanged by the 
amendment to the list of major 
television markets and that, although a 
cable system may be required under 

§ 76.61(a)(4) to carry additional stations 
after the change in § 76.51(b)(55), it is a 
“consequence of the market situation, 
not of a change in the Commission’s 
Rules in effect on April 15, 1976?” 

2. Should a distinction be drawn 
between the copyright consequences of 
any amendments to the list of major 
television markets in § 76.51 and any 
changes in the stations deemed 
significantly viewed under § 76.54 of the 
FCC rules after April 15, 1976? 

3(a). If the amendment made in 
§ 76.51(b)(55) of the FCC rules to include 
Melbourne and Cocoa, Florida in the 
Orlando-Daytona Beach market would 
have expanded the former signal 
carriage quota of a cable system in 
Melbourne or Cocoa, to permit the 
system to carry an additional 
independent television broadcast 
station beyond the local service area of 
that station as defined in Section 111(f), 
is the Copyright Royalty Tribunal, upon 
receipt of a petition filed under section 
804 of Title 17 U.S.C., authorized to 
institute a proceeding to determine 
whether an adjustment in the royalty 
rates under § 111 should be made to 
accommodate this amendment? (b) 
Alternatively, since the FCC eliminated 
the distant signal rules in 1981, has the 
Tribunal already addressed the impact 
of any FCC changes in the “distant 
signal” rules, including changes in the 
major television market list, pursuant to 
17 U.S.C. 801(b)(2)(B), in its 1982 cable 
rate adjustment? 

4. What action, if any, should the 
Copyright Office take to clarify the 
issues raised by FCC changes in the 
major television market list? 


List of Subjects in 37 CFR Part 201 


Cable television, Compulsory license. 
(17 U.S.C. 111; 702) 
Dated: April 2, 1985. 
Donald C. Curran, 
Acting Register of Copyrights. 
Approved by: 
Daniel J. Boorstin, 
The Librarian of Congress. 
[FR Doc. 85-8940 Filed 4-12-85; 8:45 am} 
BILLING CODE 1410-03-M 
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FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Ch. 1 
[CC Docket Nos. 78-72 and 80-286] 


MTS and WATS Market Structure; 
Amendment of the Rules and 
Establishment of a Joint Board 


AGENCY: Federal Communications 
Commission. 


ACTION: Order requesting comments. 


sumMany: In this Order, the Federal- 
State Joint Board requests comments on 
a number of issues related to the 
development of further measures 
designed to assist low income 
households in affording telephone 
service. The measures under 
consideration here would be in addition 
to the assistance measures previously 
recommended by the Joint Board and 
adopted by the Commission in its 
December 19, 1984 Decision and Order 
in this proceeding. The Joint Board is 
requesting comments on these issues in 
order to develop a complete record on 
which to base future recommendations. 
This will facilitate a sound resolution of 
these issues. 


DATES: Comments are to be filed on 
Apri 26, 1985. Replies are to be filed on 
May 17, 1985. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Margot Bester or Claudia Pabo at 
(202) 632-6363. 


Order Inviting Comments 


Before the Federal Communications 
Commission in the matter of MTS and WATS 
market structure amendment of part 67 of the 
Commission's rules and establishment of a 
Joint Board, CC Docket No. 78-72; CC Docket 
No. 80-286. 

By the Federal-State Joint Board: 

Adopted: March 27, 1985. 

Released: March 29, 1985. 


I. Introduction 
A. Summary 


1. The Federal-State Joint Board 
hereby requests comments on a number 
of issues related to the development of 
measures designed to assist low income 
households in affording telephone 
service. The measures under 
consideration here would be in addition 
to the assistance measures to ensure the 
continuation of universal services 
previously recommended by the Joint 
Board and adopted by the Commission 
in its December 19, 1984 Decision and 


Order in this proceeding.' Those 
measures effectively allow a waiver of 
subscriber line charges for low income 
households and help to keep local 
exchange rates lower than they 
otherwise would be in areas where the 
cost of providing telephone service is 
unusually high. This request for 
comments focuses on four basic issues: 
(1) The proper state and federal roles in 
implementing assistance measures to 
ensure the continuation of universal 
service for low income households; (2) 
criteria for determining eligibility for 
such assistance; (3) the type or types of 
lifeline telephone service which should 
or could be made available to eligible 
subscribers; and (4) the mechanism for 
funding these assistance measures. We 
are requesting these comments pursuant 
to the Commission's December 19, 1985, 
Decision and Order adopting our 
recommendation for expedited study of 
broader lifeline assistance measures for 
low income households. Pursuant to this 
Order, the Joint Board is to complete 
preparation of its recommendations on 
these issues within 180 days of release 
of this Order Inviting Comments. 


B. Background 


2. The preservation of universal 
telephone service has been a major 
Commission objective in the MTS and 
WATS Market Structure proceeding, CC 
Docket No. 78-72. In the Third Report 
and Order.? in that proceeding, the 
Commission defined its universal 
service objective to mean “avoiding 
actions that would cause a significant 
number of local exchange service 
subscribers to cancel [telephone] 
service”.* Accordingly, the Commission 
stated that it would entertain requests 
by the local exchange carriers for 
waiver of the mandatory flat subscriber 
line charge designed to ameliorate the 
effects of these charges on low income 


1 On November 15, 1984, the Joint Board 
recommended that the Commission: (1) Implement a 
$1.00 per month subscriber line charge for 
residential and single line business subscribers 
effective June 1, 1985, with an increase to $2.00 per 
month on June 1, 1986; (2) revise the high cost 
assistance provided through the Universal Service 
Fund to direct more aid to smaller telephone 
companies; and (3) adopt measures which 
effectively allow a waiver of the subscriber line 
charge for low income households and move 
forward expeditiously with study of broader lifeline 
assistance measures. Recommended Decision and 
Order, MTS and WATS Market Structure and 
Amendment of Part 67 of the Commission's Rules 
and Establishment of a Joint Board, CC Docket Nos. 
78-72 and 80-286, 49 FR 48325 (December 12, 1984). 
On December 19, 1984, the FCC adopted the Joint 
Board recommendation. Decision and Order, CC 
Docket Nos. 78-72 and 80-286, 50 FR 939 (January 8, 
1985). 

2 CC Docket No. 78-72, 93 FCC 2d 241 (1983). 

3 Id. at 266. 
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households which might not be able to 
afford telephone service. In the 
Reconsideration Order reaffirming the 
subscriber line charge concept, the 
Commission noted that it had not 
received any petitions for waiver.* 
However, requests for lifeline service 
waivers were subsequently filed by the 
New York Telephone Company and the 
Pacific Telephone and Telegraph 
Company.® In the Second 
Reconsideration Order, the Commission 
found that the existing record did not 
contain sufficient information to allow 
the development of a federal assistance 
mechanism, and stated that it would 
conduct supplemental proceedings to 
consider an exemption from subscriber 
line charges for those who might 
otherwise be unable to afford telephone 
service. The Commission requested 
additional comments concerning a 
lifeline exemption or other assistance 
measures for low income subscribers in 
the Further Notice of Proposed 
Rulemaking, in MTS and WATS Market 
Structure and Amendment of Part 67 of 
the Commission's Rules, CC Docket 
Nos. 78-72 and 80-286, released April 11, 
1984.° The Further Notice, also 
requested that the Joint Board prepare 
recommendations concerning this 
issue.” 

3. In the Recommended Decision and 
Order, in CC Docket Nos. 78-72 and 80- 
286,® we concluded that implementation 
of limited subscriber line charges would 
not undermine universal service. 
However, we recognized that 
implementation of subscriber line 
charges in conjunction with general 
upward pressure on local rates 
generated legitimate concern regarding 
the protection of universal service. 
Accordingly, we recommended a two- 
phase plan for dealing with these 
concerns. As the initial step, we 
recommended that the Commission 
provide an optional program for a 50 
percent reduction in the subscriber line 
charge for customers who satisfy a state 
determined means test which is subject 
to verification. The shortfall in 
subscriber line charge revenues 
resulting from this would be recovered 


* CC Docket No. 78-72, 48 FR 42984 (September 
21, 1983). In the Reconsideration Order, The FCC 
stated that its decision to reaffirm subscriber line 
charges should not be interpreted as foreclosing 
petitions for waiver of these charges for needy 
residential customers. 

5 Second Reconsideration Order, CC Docket No. 
78-72, 49 FR 7810 (March 2, 1984). 

6 49 FR 18318 (April 30, 1984). 

7 The Further Notice requested commenting 
parties to: (1) Explain the type of assistance which 
they believe is needed, for example a subscriber 
line charge waiver, and (2) explain how the 
assistance would be funded. 

§ 49 FR 48325 (December 12, 1984). 


through an increase in the nationwide 
average carrier common line charge. We 
also recommended that the states 
wishing to take advantage of this 
assistance mechanism be required to 
implement an equal monetary reduction 
in the local exchange rate for qualifying 
subscribers. We also recommended that 
the decision to implement this joint 
federal-state assistance mechanism be 
left to the individual states. As a second 
step in dealing with these issues, we 
recommended expedited study of 
broader measures to assist low income 
households in affording telephone 
service. The Commission adopted these 
recommendations in its December 19, 
1984 Decision and Order in CC Docket 
Nos. 78-72 and 80-286.° In this Order, 
the Commission reaffirmed its 
commitment to universal service and 
directed the Joint Board to begin a study 
of broader assistance measures by the 
end of March 1985, and to compete 
preparation of its recommendations 
concerning these issues within 180 days 
after initiation of this study. 


Il. Issues ft 


4. In order to assist interested parties 
in analyzing these matters, we have 
listed a number of issues concerning 
broader lifeline assistance measures. 
Where appropriate, a brief review of 
relevant background information 
concerning the issue is also included.!° 

(1) Proper Federal and State Roles. 
What are the proper federal and state 
roles in ensuring that measures are 
available to assist low income 
households in financial need in 
obtaining access to the switched 
telephone network? Does the FCC have 
authority and responsibility under the 
Communications Act to ensure that the 
states adopt assistance measures that 
are properly designed to assist in 
maintaining universal service? Should a 
threshold level of subscriber drop-offs or 
rate inceases be established which, 
when crossed, would trigger a federally 
mandated assistance program for low 
income households designed and 
administered by the states? If so, what 
level of subscriber drop-offs should 
trigger a response? Over what time 
period should this be measured? If such 


® 50 FR 939 (January 8, 1985). ~ 

10 Interested parties are directed to the following 
two studies performed by the Commission for 
general background information: (1) Loca/ 


. Telephone Service (“Michigan Report"), 96 FCC 2d 


491 (1983); and (2) Further Report on the Effects of 
Federal Decisions on Universal Telephone Service, 
FCC 84-636, released January 4, 1985. These reports 
provide references to numerous other studies. 
Parties may also wish to review the National 
Association of Regulatory Utility Commissioners’ 
“Survey of State Lifeline Telephone Service” 
(revised Feburary 22, 1985). 
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a threshold is tied to local rate 
increases, should a percentage or a fixed 
dollar amount increase in local rates or 
a specific local rate level be used? In its 
Decision and Order in this proceeding, 
the Commission stated that it expected 
most states to institute appropriate 
measures on their own initiative if 
necessary to protect universal service. 
The Commission expressed the view 
that the states should have primary 
responsibility for designing and 
administering lifeline assistance 
measures consistent with the guidelines 
developed in this proceeding. The 
Commission also expressed concern 
that some states might not have the 
ability to adopt lifeline plans on their 
own. What action should the 
Commission take in the case of states 
which decline to, or are unable to act, or 
which propose plans that do not 
adequately maintain universal service? 

(2) Eligibility for Assistance. What 
eligibility criteria or standards should be 
established to determine who qualifies 
for assistance? For example, should a 
minimum income level be established 
for eligibility? Should the criteria be 
analogous to those established by states 
to determine which individuals are 
eligible for public assistance such as 
welfare or energy assistance? What 
other eligibility criteria should be 
considered? What methods of verifying 
eligibility should be used? Is self- ~ 
certification of eligibility sufficient? 
What enforcement mechanisms exist 
which do not involve significant 
administrative burdens? In this regard, 
we wish to consider the eligibility 
standards and verification methods for 
existing and proposed assistance plans 
and ask that interested parties submit 
information on these plans with their 
comments. 

(3) Type of Service Offered. What 
type of lifeline service should be made 
available to those individuals or 
households deemed eligible for 
assistance? Should the service provided 
be similar to that proposed in recent 
legislative proposals, allowing the 
subscriber to receive calls and make 
calls without regard to the duration or 
distance (within a local calling area) of 
the call? !1 Would a form of local 
measured service priced on a time or 
distance sensitive basis with a limited 
call allowance represent an adequate 
form of assistance? Would a “dail tone” 
service with a reduced price for some or 
all calls be adequate? What other 
service options should be considered? 
How do telephone company charges for 


11H.R. 151, 99th Cong., 1st Sess., 131 Cong. Rec. 
H711 (1985). 
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the initiation of telephone service affect 
universal service? Should the level of 
these charges be considered in designing 
a lifeline assistance plan? Again, we are 
asking interested parties to submit 
information on the type of service 
offered under existing or proposed 
assistance plans. 

(4) Funding. How should any revenue 
shortfall produced by these assistance 
measures be calculated and funded? 
Should funding come from both 
intrastate sources (as determined by 
each state) and an increase in the 
nationwide average interstate carrier 
common line charge? If this approach is 
used, how should funding responsibility 
be divided between the state and 
federal jurisdictions? Could assistance 
measures be funded through a uniform 
monthly surcharge on the subscriber line 
charge for non-eligible customers in the 
state or should funding for these plans 
be generated solely through a surcharge 
on toll calls? Should these plans be 
funded from general tax revenues? What 
other options for funding these plans 
should be considered? Interested parties 
are asked to submit information on the 
funding mechanisms for existing or 
proposed assistance plans. 

Interested parties are also encouraged to 
address any additional issues in this 
area which they believe require 
consideration. Comments concerning the 
issues discussed above are to be filed 
with the Secretary, Federal 
Communications Commission no later 
than April 26, 1985. Replies are to be 
filed by May 17, 1985. 


III. Ordering Clauses 


5. Accordingly, it is ordered, that 
comments concerning the development 
of measures to assist low income 
households in affording telephone 
service are to be filed with the 
Secretary, Federal Communications 
Commission no later than April 26, 1985. 
Replies are to be filed on May 17, 1985. 

6. It is further ordered, that all parties 
filing comments and/or replies are to 
serve copies on the Joint Board members 
and staff listed in Attachment A. 


Federal Communications Commission, 
William J. Tricarico, 
Secretary. 


Attachment A 
Joint Board Members 


Chairman Mark S. Fowler, Federal 
Communications Commission, 1919 M 
Street, NW., Room 814, Washington, 
D.C. 20554 

Commissioner Henry M. Rivera, Federal 
Communications Commission, 1919 M 
Street NW., Room 822, Washington, 
D.C. 20554 


Commissioner Mimi Weyforth Dawson, 
Federal Communications Commission, 
1919 M Street NW., Room 826, 
Washington, D.C. 20554 

Commissioner Marvin R. Weatherly, 
Alaska Public Utilities Commission, 
420 L Street, Suite 100, Anchorage, 
Alaska 99501 (Use Express Mail or 
Courier Service) 

Charima Edward F. Burke, Rhode Island 
Public Utilities Commission, 100 

' Orange Street, Providence Rhode 
Island 02903 

Commissioner Edward P. Larkin, New 
York Public Service Commission, 400 
Broome Street, New York, New York 
10013 

Commissioner Edward B. Hipp, North 
Carolina Utilities Commission, Box 
991, Raleigh, North Carolina 27602 


Federal-State Joint Board Staff 


Ronald Choura, Chairman, Federal-State 
Joint Board Staff, Michigan Public 
Service Commission, 6545 Mercantile 
Way, P.O. Box 30221, Lansing, 
Michigan 48909 

Commissioner Kathleen Whiteaker, 
Alaska Public Utilities Commission, 
420 L Street, Suite 100, Anchorage, 
Alaska 99501 (Use Express Mail or 
Courier Service) 

Elton Calder, Georgia Public Service 
Commission, 244 Washington Street 
S.W. Atlanta, Georgia 30334 

Robert E. Osborn, Iowa State Commerce 
Commission, State Capitol, Des 
Moines, Iowa 50319 

Guy E. Twombly, Maine Public Utilities 
Commission, State House, Station 18, 
Augusta, Maine 04330 

Paul Popenoe, Jr., California Public 
Utilities Commission, 350 McAllister 
Street, San Francisco, California 94102 

Timothy J. Devlin, Deputy Director, 
Auditing and Financial Analysis 
Department, Florida Public Service 
Commission, 101 East Gaines Street, 
Tallahassee, Florida 32301 

Hugh L. Gerringer, Public Staff—NCUC 
Communications Division, Box 991, 
Raleigh, North Carolina 27602 

Jim Lanni, Rhode Island Public Utilities 
Commission, 100 Orange Street, 
Providence, Rhode Island 02903 

Allan Bausback, New York Public 
Service Commission, 3 Empire State 
Plaza, Albany, New York 12223 

Gary A. Evenson, Director, 
Communications Bureau, Utility Rates 
Division, Public Service Commission, 
P.O. Box 7864, Madison, Wisconsin 
53707 

Karen L. Hochstein, Assistant Director, 
Congressional and Public Relations 
National Association of Regulatory 
Utility Commissioners, 1102 ICC 
Building, P.O. Box 684, Washington, 
D.C, 20044 
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Claudia R. Pabo (4 copies), Acting 
Deputy Chief, Policy and Program 
Planning Division, Common Carrier 
Bureau, Federal Communications 
Commission, 1919 M Street NW., 
Room 544, Washington, D.C. 20554. 


[FR Doc. 85-9022 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


, 


47 CFR Parts 67 
[CC Docket Nos. 78-72 and 80-286] 


MTS and WATS Market Structure; and 
Amendment of the Rules and 
Establishment of a Joint Board 


AGENCY: Federal Communications 
Commission. 


ACTION: Recommended interim order 
and request for comments. 


summary: In this Recommended Interim 
Order, the Federal-State Joint Board 
presents its recommendations — 
concerning interim measures for the 
allocation of Account 645, Local 
Commercial Operations, between the 
federal and state jurisdictions. The Joint 
Board also requests comments on 
permanent measures for the allocation 
and recovery of Account 645 costs and 
the need for changes in the allocation 
and recovery of Account 662 (an 
account associated with the provision of 
billing and collection services by the 
local exchange companies) to reflect the 
post-divestiture environment in which 
AT&T may choose to perform its own 
billing and collection services. In 
addition, the Joint Board requests 
further comments concerning the proper 
definition and allocation of expenditures 
by AT&T and the Bell Operating 
Companies to reconfigure the Bell 
System telephone network to implement 
the divestiture and the costs of 
implementing equal access. The Joint 
Board is recommending interim 
measures for the allocation of Account 
645 because it finds that this is 
necessary to prevent sudden and 
substantial shifts in costs between the 
interstate and intrastate jurisdictions 
pending adoption of permanent 
measures concerning the allocation and 
recovery of Account 645 costs. A Joint 
Board recommendation on this matter 
will assist the Commission in 
determining whether to adopt interim 
allocation procedures for Account 645. 
The Joint Board is requesting comments 
on the issues described above in order 
to develop a complete record on which 
to base future recommendations. This 
will facilitate a sound resolution of these 
issues. 
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DATES: Comments are to be filed on 
April 22, 1985. Replies are to be filed 
May 13, 1985. 

aporess: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Margot Bester or Claudia Pabo (202) 
632-6363. 


List of Subjects in 47 CFR Part 67 


Communications common carriers, 
Telephone. 


Recommended Interim Order and 
Request for Comments 


In the matter of MTS and WATS Market 
Structure Amendment of Part 67 of the 
Commission's Rules and Establishment of a 
Joint Board, CC Docket No. 78-72, CC Docket 
No. 80-286. 

Adopted: March 21, 1985. 

Released: March 25, 1985. 

By the Federal-State Joint Board. 


L. Introduction 


1. The Federal-State Joint Board 
hereby presents its recommendations in 
response to the Petition for Rulemaking 
filed on November 15, 1984 by the New 
York State Department of Public Service 
(New York State) seeking an interim 
freeze of the customer contact factor ! 
used in Part 67 of the Commission's 
rules to allocate Account 645, Local 
Commercial Operations,? between the 
state and interstate jurisdictions. In its 
Petition, New York State also requested 
institution of a rulemaking proceeding to 
amend the Part 67 rules concerning the 
allocation of Account 645 and costs in 
other related Accounts. The Joint Board 
récommends that the Commission adopt 
interim measures for the allocation of 
Account 645 between the jurisdictions, 
and act expeditiously to consider 
permanent revisions in the rules 
governing the allocation of Account 645. 
Accordingly, the Joint Board requests 
comments concerning permanent 
measures for the allocation and 
recovery of Account 645 costs.? In 


’ Pursuant to § 67.365{a)(1){i) of the Commission's 
rules, the portion of Account 645 costs categorized 
as message toll expense is apportioned between the 
state and interstate jurisdictions on the basis of “the 
relative number of business office contacts relating 
to state toll and interstate toll messages.” 47 CFR 
§ 67.365(a)(1){i) (1984). This is referred to herein as 
the customier contact factor. 

2 Account 645 reflects the costs involved in 
maintaining the local commercial operations of the 
telephone company other than promotional or 
directory services. These offices are responsible for 
service order processing for local customers and 
interexchange carriers, billing inquiry, collection of 
coins from pay telephones as well as certain billing 
and collection functions. 

* The Joint Board plans to complete preparation 
of its recommendations on these issues two or three 
months after completion of the pleading cycle set 
out in this Order. 


conjunction with this, the Joint Board is 
requesting comments on the need for 
changes in the allocation and recovery 
of Account 662, Accounting Department 
costs, to reflect the post-divestiture 
environment in which the American 
Telephone and Telegraph Co. (AT&T) 
may choose to perform its own billing 
and collection services.* In addition, the 
Joint Board is requesting further 
comments concerning the proper 
definition and allocation of expenditures 
by AT&T and the Bell Operating 
Companies (BOCs) in reconfiguring the 
Bell System telephone network to 
implement the divestiture and the costs 
of providing equal access as required by 
the Modification of Final Judgment 
(MF]) in United States v. American 
Telephone and Telegraph Co. 

2. This Recommended Interim Order 
and Request for Comments is divided 
into two sections. The first section deals 
with interim measures for the allocation 
of the costs in Account 645, Local 
Commercial Operations. A detailed 
summary of our recommendations 
concerning interim measures for the 
allocation of Account 645 is contained in 
this section. The first section also 
requests comments concerning 
permanent measures for the allocation 
and recovery of Account 645 as well as 
the need for changes in the provisions 
for the allocation of Account 662, 
Accounting Department costs (which 
includes most of the costs of providing 
billing and collection services) to 
conform to the new post-divestiture 
environment. The second section 
requests further comments concerning 
the definition and allocation of equal 
access and network reconfiguration 
costs. 


Il. Allocation of Local Commercial 
Operation Expenses (Billing Inquiry) 


A. Summary 


3. The Joint Board recommends that 
the Commission freeze the customer 
contact factor ® which is applicable to 
study areas for which AT&T has begun 
or will begin to handle its own billing 
inquiries at the average level for the 
twelve months preceding that date. We 
recommend application of this factor 
from the date on which AT&T began use 
of its own billing inquiry facilities 
through May 31, 1985. Beginning June 1, 
1985, the frozen customer contact factor 
for these study areas should be reduced 


* The majority of the costs associated with the 
provisions of billing and collection services by the 
coal exchange companies are-reflected in Account 
662. Accounting Department costs. 

§ 552 F. Supp. 131 (D.D.C. 1982). affd sub. nom.. 
Maryland v. United States, 460 U.S. 1001 (1983) 

® See note 1 supra. 


Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Proposed Rules 


by 1/24th each month for the following 
twelve months or until adoption of 
permanent measures for the allocation 
of Account 645, whichever comes first.” 
In the case of study areas for which 
AT&T begins to handle its own billing 
inquiries after June 1, 1985, the customer 
contact factor would be frozen at the 
average level for the twelve months 
preceding that date with the facter 
reducéd by 1/24th for each of the 
following twelve months pending 
adoption of permanent allocation 
measures. These measures are intended 
to prevent a sudden and substantial 
shift in costs to the intrastate 
jurisdiction while the Joint Board is 
developing recomniendations 
concerning permanent provisions for the 
allocation of Account 645. The Joint 
Board is also requesting comments 
concerning revised measures for the 
allocation of Account 645 costs between 
the jurisdictions, pursuant to Part 67 of 
the Commission's rules, as well as 
provisions for the recovery: of the 
interstate portion of these costs, 
pursuant to Part 69 of the Commission's 
access charge rules. This will allow the 
Commission to adopt permanent 
measures for the allocation and 
recovery of these costs as expeditiously 
as possible. In addition, we are 
requesting comments concerning the 
need for changes in the Part 67 rules for 
the allocation and the Part 69 rules for 
the recovery of Acccunt 662, Accounting 
Department costs. 


B. Background 


4. As previously indicated, the issues 
discussed in this Recommended Interim 
Order were initially raised by a Petition 
for Rulemaking filed by New York State. 
In its Petition, New York State noted 
that AT&T planned to discontinue its 
subscription to the billing inquiry 
service offered by New York Telephone 
Company (New York Telephone) 
effective January 1, 1985. This is part of 
an overall plan on the part of AT&T to 
terminate subscription to the billing 
inquiry services offered by the BOCs. In 
the future, AT&T will respond to 
inquiries concerning the charges for its 
interexchange telephone services 
through billing inquiry centers operated 


7 If AT&T implements its own billing and 
collection service, the local telephone companies 
would no longer have complete information 
concerning the number of users for toll service. This 
could requiré adjustments in the transition plan to 
assure a proper allocation of Account 645 costs 
since Account 645 costs are assigned to message toll 
and telegram and three other categories based on 
the-relative number of users of each of these 
services with each subscriber counted once for each 
service which he or she uses. 
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by its own employees.* AT&T began 
operation of its first billing inquiry 
center during the first quarter of 1984 in 
Providence, Rhode Island.? AT&T stated 
that it planned to initiate its own billing 
inquiry service in 22 states by January 1, 
1985. AT&T added that it will complete 
the transition to use of its own billing 
inquiry centers for the areas served by 
the BOCs by August 1985. AT&T stated 
that it has no current plans to terminate 
its use of billing inquiry service offered 
by the independent telephone 
companies. 

5. Under the existing Part 67 
provisions for the allocation of Account 
645, AT&T’s decision to discontinue 
billing inquiry service provided by the 
BOCs will result in a substantial 
increase in the intrastate allocation of 
Account 645 costs. Pursuant to § 67.365 
of the Commission's rules, the costs in 
Account 645, Local Commercial 
Operations, are assigned to the 
following categories: (1) Message toll 
and telegram; (2) exchange, including 
semi-public; (3) directory advertising; 
and (4) TWX and private line services. 
This assignment is based on the relative 
number of users of these services. Each 
subscriber is counted once for each 
service which he or she uses, The 
message toll and telegram expense is 
segregated between message toll and 
telegram on the basis of billed 
messages. Message toll expense is 
allocated between the jurisdictions on 
the basis of the relative number of 
business office contacts concerning 
state and interstate toll service. This is 
referred to as the customer contact 
factor. The expense associated with 
telegram service is assigned to the local 
exchange operation. The costs in the 
exchange and directory advertising 
categories are alsq assigned to the 
exchange operation. The costs in the 
TWX category are apportioned based on 
billed TWX connections. Private line 
expenses are allocated based on the 
relative number of private line service 
accounts. 

6. Setting aside the expenses in the 
TWX and private line categories, the 
Account 645 assignment to interstate is 
attributable to the customer contact 
factor. However, since the billing 


8 AT&T stated that it is taking this action 
primarily for customer relations reasons. It 
emphasized that direct control over the handling of 
billing inquiries for its services is critical to 
successful operation in a competitive environment. 
AT&T stated that if inquiries concerning the bills for 
its services are not handled properly, the customers 
involved may become dissatisfied and turn to 
another interexchange carrier for service. 

° AT&T stated that it first began to notify local 
exchange carriers in 1983 that it intended to 
terminate billing inquiry service. 


inquiry function appears to represent a 
very small portion of the work 
performed by the local exchange 
business office, the BOCs will probably 
not be able to reduce their costs 
substantially when AT&T begins to 
perform this service for itself. The 
allocation of Account 645 also affects 
the allocation of other related Accounts, 
thereby magnifying the effect of a shift 
in Account 645 costs to the intrastate 
jurisdiction.1° A number of the 
commenting parties estimated that this 
shift in cost allocations would increase 
the annual intrastate revenue 
requirement by approximately $1 billion 
on a nationwide basis.!? 

7. At present, a large portion of the 
interstate allocation of Account 645 is 
assigned to the billing and collection 
rate elements in the exchange. carriers’ 
access charge tariffs. A number of the 
local exchange carriers have a separate 
access charge rate element for billing 
inquiry service. When this is the case, 
AT&T will usually be able to 
discontinue payment of these charges 
when it begins to perform its own billing 
inquiry service. A number of the local 
exchange carriers do not have a 
separate billing inquiry access charge 
rate element. Instead, these costs are 
combined with other costs associated 
with performing billing and collection 
services and recovered through bundled 
rate elements. In such situations, AT&T 
would normally still pay the full billing 
and collection charges, absent an 
adjustment in these rates, even though it 
is performing its own billing inquiry 
services. A portion of the interstate 
Account 645 costs is also recovered 
through other access charge elements. 
The payment of these charges by AT&T 
is not to be affected by AT&T's decision 
to perform its own billing inquiry 
services. As previously mentioned, the 
allocation of Account 645 between the 
jurisdictions also affects the allocation 
of a number of other accounts. A large 
portion of these costs is treated as 
overhead and reflected in the charges 
for all of the access charge rate 
elements. Once again, payment of these 
charges by AT&T is not affected. 


C. Comments and Replies 


8. In its Petition for Rulemaking, New 
York State pointed out that the 
scheduled January 1, 1985 date for 


1° The accounts affected include, among other 
things, Account 640, General Commercial Expenses, 
Account 261, Furniture and Office Equipment, 
Account 672, Relief and Pensions, Account 307, 
Social Security Taxes and thne wage portion of 
Accounts 661 through 667, General Expenses. 

11 AT&T did not endorse this estimate of the 
revenue effect under the present rules, but agreed 
that the shift in costs would be “substantial.” 
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termination of AT&T's subscription to 
billing inquiry service provided by New 
York Telephone Company would have 
the unintended effect of shifting a 
substantial amount of costs to the 
intrastate jurisdiction. New York State 
argued that this result was unreasonable 
because it would: (1) Deviate from the 
usage based allocation of common costs 
originally contained in the separations 
procedures; (2) allow double recovery of 
costs by the local telephone companies 
since the existing interstate access 
charge tariffs reflect the previous 
interstate allocation of Account 645 and 
other related costs; and (3) burden local 
exchange ratepayers in a manner not 
intended by the separations procedures. 
New York State asked the Commission 
to freeze the customer contact factor at 
its present level pending adoption of 
permanent changes in the jurisdictional 
separations procedures through the Joint 
Board process. On November 30, 1984, 
the Commission issued a Public Notice 
requesting comments on the New York 
State Petition for Rulemaking.?? 
Comments were filed on December 10, 
1984 and reply comments were filed on 
December 14, 1984. 

9. In its comments, AT&T stated that 
under the current separations 
procedures the interstate allocation of 
local business office costs is far in 
excess of the cost of providing interstate 
billing inquiry service. AT&T took the 
position that a shift of costs to the 
intrastate jurisdiction was entirely 
appropriate. It argued that a reduction in 
the interstate allocation of these costs 
should be allowed to occur under the 
existing provisions of Part 67 of the 
Commission's rules. AT&T stated that a 
two year phase-down in the interstate 
allocation of Account 645 costs, 
beginning on January 1, 1985 would be 
acceptable. AT&T also asserted that 
billing inquiry costs should not be 
recovered through increases in other 
billing and collection rate elements. 

10. The Ameritech Operating 
Company (Ameritech) supported the 
New York State Petition urging a freeze 
of the customer contact factor as of the 
date when AT&T began providing its 
own billing inquiry service, pending 
completion of further rulemaking 
proceedings to adopt new permanent 
allocation measures. Ameritech also 
noted that interim revisions in the 
interstate charges for recovery of these 
costs might be necessary. The Bell 
Atlantic Company (Bell Atlantic) urged 


12 Public Notice, “The Commission Seeks 
Comments on Petition for Rulemaking on and 
Interim Freeze of Billing Inquiry Contact Provisions 
of Part 67,” released November 30, 1984. 
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immediate referral of this matter to the 
Joint Board. It also argued that the 
Commission should take steps to allow 
the exchange carriers to recover the 
revenues lost due to AT&T's 
discontinuation of billing inquiry service 
through other interstate rates. BellSouth 
Corporation (BellSouth) argued that the 
Commission should freeze the customer 
contact factor at the date on which 
AT&T cut over its billing inquiry center 
for the affected area and should institute 
expedited proceedings before the Joint 
Board designed to achieve a permanent 
resolution of the questions related to the 
allocation of Account 645. 

11. The NYNEX Telephone Company 
(NYNEX) stated that it supported the 
general approach proposed by New 
York State. It recommended freezing the 
allocation of Account 645 at the level 
prior to AT&T’s discontinuation of 
billing inquiry service with a two-step 
phased transfer of these costs to the 
intrastate jurisdiction over two years. 
NYNEX also argued that the local 
exchange companies should be allowed 
to make interim changes in their 
interstate access charges to recover the 
costs previously recouped through the 
charges for billing inquiry service. 
NYNEX also stated that the recovery of 
these costs during the transition period 
should not be structured so as to 
increase the charges for the other billing 
and collection rate elements. Mountain 
States Telephone and Telegraph 
Company, Northwest Bell Telephone 
Company and Pacific Northwest Br :' 
Telephone Company (U.S. West) 
supported the NYNEX proposal for a 
freeze on the customer contact factor 
with a two-year phased transfer of these 
costs to the intrastate jurisdiction. It 
also stated that the Joint Board should 
be asked to study new allocation 
methods for Account 645. Pacific Bell 
and Nevada Bell (Pacific) supported the 
New York State Petition, urging a freeze 
on the interstate allocation of Account 
645, pending adoption of permanent 
revisions in the relevant allocation 
procedures. Pacific also stated that it 
expected AT&T to begin performing its 
own billing and collection for WATS 
service in the near future, reducing the 
interstate allocation of revenue 
accounting expense and producing 
distortions in the assignment of costs to 
the various access charge rate elements 
pursuant to Part 69 of the Commission's 
rules. Accordingly, Pacific urged a freeze 
on the Part 69 assignment of Account 
645 costs to the various access charge 
elements. 

12. GTE Service Corporation (GTE) 
supported a freeze of the customer 
contact factor for an interim peirod with 


a gradual transfer of these costs to the 
intrastate jurisdiction. During this 
period, GTE recommended that Account 
645 costs be treated as overhead and 
recovered through the carrier common 
line charge or spread over all of the 
access charge rate elements. GTE also 
recommended that billing and collection 
costs associated with revenue 
accounting be treated in this fashion in 
light of the fact that AT&T will probably 
be discontinuing use of the billing and 
collection services offered by the local 
exchange carriers. United Telephone 
System Inc. (United) recommended 
freezing the customer contact factor at 
the January 1, 1984 level for one year 
with a referral of the issue to the Joint 
Board for development of a long-term 
plan for phasing down the interstate 
allocation of these costs. Continental 
Telecom Inc. (Contel) endorsed an 
immediate freeze of the interstate 
allocation of Account 645 end 
recommended referral of this matter to 
the Joint Board for development of a 
new allocation plan. 

13. The Southern New England 
Telephone Company (SNET) supported 
a short-term freeze on the allocation of 
Account 645 while the Joint Board 
develops recommendations concerning a 
new allocation methodology. It urged 
expedited Joint Board action on this 
matter. Rochester Telephone 
Corporation (Rochester Telephone) 
supported a freeze of the billing inquiry 
factor to maintain the status quo until 
May 31, 1985 with expedited 
development of a new allocation factor 
to be reflected in the new access charge 
tariffs.1* During the period of the freeze, 
Rochester Telephone urged recovery of 
Account 645 costs through other billing 
and collection rate elements. It also 
recommended review of the separations 
procedures applicable to the costs 
associated with billing and collection 
services in light of the fact that AT&T 
may discontinue use of the services 
provided by the local exchange 
companies. The United States 
Telephone Association (USTA) 
supported a temporary freeze of the 
interstate allocation of Account 645 at 
current levels with referral to the Joint 
Board for preparation of 
recommendations concerning a new 
permanent allocation methodology and 
a reasonable transition period for 
implementation of the new allocation 
measures. The New York State 
Telephone Association (N.Y. 
Association) which represents forty-one 


‘3 These comments were filed prior to the 
Commission's extension, until October 1, 1985, of 
the effective date for the revised access charge tariff 
filings. 
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local exchangé companies within New 
York State supported the Néw York 
Petition. : 

14, The New England Conjerence of 
Public Utilities Commissioners (New 
England Conference) urged an 
emergency freeze on the interstate 
allocation of Account 645 and related 
Accounts or the customer contact factor 
at the January 1, 1984 level through the 
end of 1985 with a referral to the Joint 
Board for development of a reasonable 
transition plan as well as a new 
permanent allocation plan. The New 
Jersey Board of Public Utilities (New 
Jersey) supported the Petition for 
Rulemaking filed by New York State, 
urging an immediate freeze, at the level 
prior to AT&T's institution of its own 
billing inquiry service, of the interstate 
allocation of Account 645 and other - 
related Accounts, with referral to the 
Joint Board for development of interim 
and permanent procedures for the 
allocation of Account 645 costs. The 
Vermont Public Service Board 
(Vermont) urged a freeze of the 
interstate allocation of Account 645 and 
other related Accounts at the level prior 
to AT&T's discontinuation of billing 
inquiry service through the end of 1985. 
It recommended referral of this matter to 
the Joint Board for development of an 
interim allocation plan as well as a long- 
term plan to phase-down the interstate 
allocation of Account 645. The National 
Association of Regulatory Utility 
Commissioners (NARUC) also 
recommended an immediate freeze on 
the customer contact factor or the 
interstate allocation of Account 645 as 
well as related Accounts at the level as 
of January 1, 1984 through the end of 
1985 with referral to the Joint Board for 
development of an interim allocation 
plan, as well as a long range plan to 
phase-down the interstate allocation of 


' Account 645. 


15. In its reply, AT&T reiterated its 
proposal for a two-year monthly phase- 
out of the interstate allocation of 
Account 645 costs beginning January 
1985. MCI Telecommunications 
Corporation (MCI) filed reply comments 
stating that it did not oppose a phase- 
down of the interstate allocation of 
Account 645 over a maximum two-year 
period so long as these Account 645 
costs are recovered through the 
interstate billing and collection rate 
elements. MCI strongly opposed any 
approach which would recover Account 
645 costs from the Other Common 
Carriers (OCCs) during this transition 
period. 

16. NYNEX again urged a freeze on 
the interstate allocation of Account 645 
at the level preceding AT&T's 
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discontinuation of billing inquiry 
service, combined with a phase-down of 
the interstate allocation pending Joint 
Board development of new separations 
procedures. NYNEX also emphasized 
the need for waivers of Part 69 of the 
Commission’s rules to allow recovery of 
the interstate allocation of Account 645 
costs during the transition period. It 
opposed recovery of these costs through 
the remaining billing and collection rate 
elements. Pacific urged an interim freeze 
of the customer contact factor at the 
level prior to AT&T’s discountinuation 
of billing inquiry service effective 
January 1, 1985, with the development of 
new allocation procedures to be 
effective June 1, 1985. Pacific strongly 
opposed AT&T's position that no change 
is necesary in the separations 
procedures for Account 645. It argued 
that, absent changes in the separations 
procedures, the interstate allocation of 
Account 645 would be virtually 
eliminated, resulting in an improper 
over-allocation of costs to the intrastate 
jurisdiction. Pacific stated that the 
Commission should freeze the 
assignment of Account 645 costs to the 
different access charge elements 
pursuant to Part 69 of the Commission's 
rules. Southwestern Bell Telephone 
Company (Southwestern Bell) argued 
that the current separations procedures 
result in an improper allocation of 
Account 645 costs, and urged expedited 
separations changes to allocate Account 
645 on the basis of representative 
worktime studies. Southwestern Bell 
stated that a freeze was a less desirable 
alternative than expedited 
implementation of new allocation 
procedures and urged that any freeze be 
limited to a maximum of one year or 
accompanied by a two-year phased 
transfer of these costs to intrastate. 
Southwestern Bell supported recovery of 
the Account 645 costs through a 
surcharge on all access charge rate 
elements except billing and collection 
during any interim period. 

17. GTE repeated its call for an 
interim freeze, followed by a gradual 
phase-down of the interstate allocation 
with a revison of the separations 
procedures to provide for a more 
rational allocation of these costs. GTE 
also urged similar treatment of billing 
and collection costs associated with 
revenue accounting expense. United 
supported an interim freeze of the 
allocation of Account 645 pending 
development of premanent revisions to 
the procedures for allocating these costs. 
United supported recovery of the interim 
interstate allocation of these costs 
through charges for billing and 
collection services. It also urged the 


Commission to address the allocation of 
revenue accounting expense. Rochester 
Telephone supported a temporary freeze 
on the customer contact factor pending 
completion of expedited action on 
revisions to the separation procedures 
and implementation of the revised 1985 
access charge and interstate toll tariffs. 
Rochester opposed increasing the carrier 
common line charge to offset the loss of 
interstate billing inquiry revenues. The 
National Telephone Cooperative 
Association (NTCA) and the 
Organization for the Protection and 
Advancement of Small Telephone 
Companies (OPASTCO) supported the 
New York State Petition,-requesting 
institution of rulemaking proceedings to 
revise the separations procedures and 
related provisions of the access charge 
rules, with a freeze on the existing 
allocation factor pending completion of 
these proceedings. s 

18. In its reply, New York State again 
urged an interim freeze on the customer 
contact factor pending development of 
permanent revisions to the separations 
procedures. It argued that any other 
changes in the separations procedures 
should be developed after careful and 
deliberate notice and comment 
rulemaking proceedings. New York State 
argued that in light of the way local 
commercial operations are performed, 
there is no reason to shift any costs to 
the intrastate jurisidction as a result of 
AT&T's decision to terminate billing 
inquiry services offered by the local 
exchange companies. The Colorado 
Public Utilities Commission supported 
favorable action on the New York 
Petition, and urged expeditious FCC 
action to develop reasonable transition 
procedures to prevent a disruptive shift 
in costs to the intrastate jurisdiction. 
Vermont urged a freeze on the allocation 
of Account 645 costs at the level prior to 
AT&T's establishment of its billing 
inquiry centers, with further proceedings 
to develop a new methodology for 
allocating these costs. Vermont argued 
that this proceeding should include 
issues related to the allocation of 
commercial and revenue accounting 
expenses as well. The North Dakota 
Public Service Commission (North 
Dakota) supported New York State's 
request for a freeze on the customer 
contract factor pending adoption of 
permanent amendments to the 
separations procedures and reasonable 
measures for a phase-down of the 
interstate allocation of these costs 
through the Joint Board process. '* 


‘4 The Big Bend Telephone Company filed reply 
comments concerning the New York State Petition 
with the Commission on February 15, 1985. 
Chairman Philip F. Ricketts of the Texas Public 
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19. The International Communications 
Association (ICA) opposed 
implementation of an interim freeze on 
the interstate allocation of Account 645 
costs or other changes in separations 
procedures which would produce 
artificially high interstate rates. It 
argued that the existing record did not 
justify such actions. However, ICA 
stated that it did not oppose institution 
of a rulemaking proceeding to study this 
matter. ICA also took the position that 
any shift in costs to the intrastate 
jurisdiction should be accompanied by a 
requirement that AT&T flow through its 
savings in the form of reductions in its 
interstate rates. 


D. Discussion 


20. As previously stated, the Joint 
Board recommends that the Commission 
freeze the customer contact factor which 
is applicable to study areas for which 
AT&T has begun to handle its own 
billing inquires at the average level for 
the twelve months preceding that date. 
The Joint Board recommends application 
of this factor from the date on which 
AT&T began use of its own billing 
inquiry facilities through May 31, 1985. 
The customer contact factor would also 
be frozen at the average level for the 
preceding twelve months in the cas of 
study areas for which AT&T begins to 
handle its own billing inquiries after 
June 1, 1985. The frozen customer 
contact factor applicable to these study 
areas would be reduced by Yeath each 
month for the following twelve months 
or until adoption of permanent measures 
for the allocation of Account 645, 
whichever comes first. These interim 
separations provisions will prevent a 
sudden shift in costs to the intrastate 
jurisdiction pending adoption of 
permanent measures for the allocation 
of Account 645. The new post- 
divestiture environment in which AT&T 
would be free to terminate its 
subscription to the billing inquiry 
service offered by the BOCs was not 
contemplated when these separations 
procedures were adopted. A shift of 
costs to the intrastate jurisdiction of the 
magnitude and rapidity which could 
occur under the existing separations 
procedures should not be allowed to 
occur while new permanent separations 
procedures are being developed. As 


Utitliy Commission also wrote a letter to Chairman 
Fowler of the FCC, dated February 13, 1984, 
supporting the New York State Petition. In addition, 
XIT Rural Telephone Cooperative wrote a letter, 
dated February 25, 1985, in support of the New York 
State Petition to Commissioner Rivera of the FCC. 
These filings will be placed in the Docket file in this 
proceeding and considered in conjunction with the 
comments filed in response to this Order. 
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discussed in more detail below, changes 
in the allocation of these costs during 
this interim period should be limited and 
gradual. 

21. Freezing the customer contact 
factor at the average level for the twelve 
month period prior to the point at which 
AT&T begins to perform its own billing 
inquiry service for a particular study 
area will assure that the factor on which 
the interim transition is based is 
representative of the allocation factor 
during the period when the local 
exchange company provided billing 
inquiry service for AT&T. Freezing the 
customer contact factor, as opposed to 
the interstate allocation of Account 645, 
will also produce more accurate results 
since it will allow the reflection of 
changes in underlying Account 645 cost 
levels. This will also prevent changes in 
the allocation of other Accounts which 
are affected by the allocation of 
Account 645. Tying the freeze to the 
point at which AT&T begins to provide 
its own billing inquiry service for a 
particular study area is appropriate 
since AT&T is implementing this change 
gradually over a two-year period with 
different effective dates in different 
parts of the country. Tying the freeze to 
a single date for all companies would 
freeze the allocation factor for 
companies which were still providing 
billing inquiry service. There is no 
reason to do this since the existing 
separations procedures do not produce a 
shift in cost allocations until AT&T 
implements its own billing inquiry 
service. Tying the freeze to a single date 
could also freeze the allocation factor at 
a reduced level, reflecting the 
implementation of AT&T’s billing 
inquiry service, for study areas where 
this change occurred before the date 
chosen. Use of a twelve month average 
for the frozen customer contact factor 
will ensure that the frozen factor is 
representative of previous allocation 
levels since the customer contact factor 
changes monthly. Applying the frozen 
customer contact factor from the date on 
which AT&T began use of its own billing 
inquiry facilities through May 31, 1985 
will cushion the effect on intrastate 
ratepayers by delaying the shift of costs 
to the intrastate jurisdiction. This will 
also give the states time to reflect the 
gradual shift of these costs in the local 
exchange companies’ intrastate revenue 
requirements, so that these cost shifts 
can be recovered through intrastate 
rates in a timely fashion.*5 While 


15 Local exchange companies with rate structures 
containing a separate billing inquiry rate element 
are presently experiencing interstate revenue 
‘shortfalls in areas for which AT&T has already 
implemented its own billing inquiry service. 


freezing the customer contact factor 
through May 31, 1985 is desirable, we 
cannot justify a longer freeze period. A 
long-term freeze on the customer contact 
factor would essentially force AT&T to 
continue paying for billing inquiry 
service twice—once through charges 
imposed by the local exchange carriers 
and a second time through the costs of 
its billing inquiry centers.1® 

22. The Joint Board recommends that 
beginning June 1, 1985, the frozen 
customer contact factor for study areas 
for which AT&T has already begun 
provision of its own billing inquiry 
service be reduced by %4th each month 
for the following twelve months or until 
the adoption of permanent measures for 
the allocation of Account 645, whichever 
comes first. For study areas for which 
AT&T begins to handle its own billing 
inquiries after June 1, 1985, the customer 
contact factor would be frozen at the 
average level for the twelve months 
preceding this date and reduced by 
Yeath for each of the following twelve 
months pending adoption of permanent 
allocation measures.!7 

23. Since AT&T will be performing for 
itself a service previously performed by 
the local exchange companies, it 
appears reasonable to expect that new 
permanent procedures for the allocation 
of Account 645 will result in a lower 
interstate allocation of these costs than 
the present methodology. As previously 
stated, absent some reduction in the 
interstate allocation of these costs, 
AT&T would effectively pay for the cost 
of billing inquiry service twice, 
assuming that the local exchange 


Allowing a temporary shift of Account 645 costs to 
the intrastate jurisdiction would not alleviate this 
situation since it appears that, in most cases, the 
local companies would not be able to reflect these 
costs in their intrastate rates immediately. Under all 
of the existing circumstances, retroactive 
application of the frozen customer contact factor in 
order to limit-the degree of change in the allocation 
of Account 645 pending adoption of revise 
permanent measures for the allocation of these 
costs is reasonable. Jowa Power and Light Co. v. 
Burlington Northern, Inc., 647 F. 2d 796 (8th Cir. 
1981), cert. denied, 455 U.S. 907 (1981). 

16 As stated in the preceding footnote, AT&T is 
no longer paying the billing inquiry rate element 
(assuming that it is set out as a separate charge in 
the tariff) in most areas where it has implemented 
its own billing inquiry service. However, if the 
customer contact factor were frozen for an extended 
period of time, thus maintaining the interstate cost 
allocation at approximately the current level, the 
local exchange companies would undoubtedly 
modify their tariffs to ensure recovery of these 
costs. Under revised tariffs designed to ensure 
recovery of the full interstate allocation of Account 
645 costs, AT&T would pay for billing inquiry 
service twice. 

17 Independent local exchange companies which 
continue to provide billing inquiry services to AT&T 
would not be affected by the freeze or phase-down 
measures until AT&T begins to provide its own 
billing inquiry services for their study areas. 
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carriers revise their tariffs to ensure full 
recovery of their interstate allocation of 
Account 645. In light of our expectation 
that the new permanent procedures for 
the allocation of Account 645 will result 
in a somewhat lower interstate 
allocation than the present procedures, 
initiating the transition to a reduced 
interstate allocation in June 1985 will 
also allow a more smooth and gradual 
transfer of costs. The amount of the 
reduction in the interstate allocation 
which we expect to result from revise 
separations procedures cannot be 
determined at this time. Therefore, we 
are recommending a reduction of only 
Yeath per month in the customer contact 
factor for a twelve-month period or until 
permanent allocation procedures are 
adopted, whichever comes first. Since 
we intend to prepare our 
recommendations concerning permanent 
allocation procedures within two to 
three months after completion of the 
pleading cycle set out herein, it is highly 
unlikely that the interim measures which 
we are recommending will result in an 
interstate allocation which is lower than 
that which will be produced by the 
permanent allocation procedures. As 
previously indicated, the interim 
transition would not apply to local 
exchange companies from which AT&T 
continues to obtain billing inquiry 
service. 

24. The changes that the Joint Board is 
recommending in the allocation of 
Account 645 costs will require certain 
adjustments in the lcoal exchange 
carriers’ access charge tariffs in order to 
ensure proper recovery of the interstate 
allocation of these costs. Adjustments 
may also be necessary to reflect 
changes in the interstate allocation of 
other costs which are allocated, in part, 
on the basis of Account 645. The Joint 
Board expects that these questions will 
be dealt with by the Commission. 


E. Request for Comments 


25. Although the Joint Board is 
recommending interim measures for the 
allcoation and recovery of Account 645 
costs, we conclude that the present 
record is not adequate to allow adoption 
of permanent measures. Accordingly, we 
are requesting interested parties to file 
comments on permanent measures for 
the categorization and allocation of 
Account 645 costs. In order to facilitiate 
the analysis of these issues by 
interested parties, we ahve attached 
summaries of tow possible plans for the 
separations treatment of Account 645.?® 


18 Inclusion of these summaries is intended solely 
to facilitate analysis of these issues by interested 
Continued 
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We are also requesting comments _ 
concerning the recovery of these costs 
pursuant to Part 69 of the Commission's 
ruels. In this regard, interested parties 
should justify any proposals which treat 
the BOCs’ carrier customers differently 
from their end user customers for 
revenue recovery purposes.!® In 
addition, the Joint Board is requesting 
comments on the need for changes in the 
procedures for the allocation 2° and 
recovery of Account 662, Accounting 
Department costs, in light of the post- 
divestiture environment in which AT&T 
may discontinue its use of the billing 
and collection services offered by the 
local exchange companies. Commenting 
parties should also bear in mind that the 
Commission has raised the possibility of 
detariffing billing and collection 
services?! 

26. We are also asking the regional 
Bell helding companies to provide 
annual calendar year estimates for the 
years 1983, 1984, 1985, and 1986 showing 
(for the regional holding company as 
well as for each BOC): (1) the amounts 
in Accounts 645 and 662; (2) the dollar 
amount and the percentage of these 
costs that would be allocated to the 
intrastate and interstate jurisdictions 
under the existing separations 
procedures (absent the interim measures 
recommended herein), and the amounts 
assigned to each jurisdiction under the 
approaches set out in Attachments A 
and B as well as any other approach 
advocated by the filing company; and (3) 
the same information requested in (1} 
and (2) for any other accounts, the 
allocation of which would be affected 
by the changes in this area. This 
information as well as comments 
concerning these matters are to be filed 
with the Secretary, Federal 
Communications Commission on April 


parties. It should not be interpreted as suggesting 
that the Joint Board supports either of these 
approaches or wishes to exclude consideration of 
other options. 

19 Section 202(a) of the Communications Act 
prohibits “unjust or unreasonable discrimination in 


charges, practices, or regulations. . . for or in 
connection with like communication service. . . .” 
47 U.S.C. § 202(a). Interested parties should 
comment on whether differential treatment of the 
BOCs’ carrier and end user customers for revenue 
recovery purposes with regards to local commercial 
functions which both use could raise questions in 
this regard. 

2© The procedures for allocating Account 662, 
Accounting Department costs, were revised by 
Commission earlier in this proceeding.Amendment 
of Part 87 of the Commission's Rules, CC Docket 
No. 80-286, FR 7934, (March 2, 1984). 

2" Memorandum Opinion and Order, (First 
Reconsideration Order) MTS and WATS Market 
Structure, CC Docket No. 78-72, 97 FCC 2d 682 at 
741 (1984); Memorandum Opinion and Order, 
Investigation of Access and Divestiture Related 
Tariffs, CC Docket No. 83-1145, 97 FCC 2d 1082 at 
1285 (1984). 


22, 1985. Replies are to be filed on May 
13, 1985. Parties are to serve copies of 
the comments and replies on the Joint 
Board members and staff listed in 
Attachment C. 


Ill. Equal Access Network 
Reconfiguration (EANR) Costs 


27. The Joint Board is also requested 
additional comments concerning the 
allocation of equal access and network 
reconfiguration costs between the 
intrastate and interstate jurisdications. 
In conjunction with this, we are also 
requesting comments on the 
expenditures which should be included 
in these categories and information 
concerning the amount of these costs. 
The expenditures for implementation of 
equal access and network 
reconfiguration were required by the 
MFT. In general terms, expenditures for 
equal access are related to providing all 
interexchange carriers with exchange 
access which is basically equal in type, 
quality and price to that provided to 
AT&T. Equal access expenditures 
include the cost of modifications to the 
local switching equipment as well as 
certain changes in trunking facilities, 
among other things. Expenditures for 
network reconfiguration generally 
involve modifications to the telephone 
network necessary to conform to the 
Local Access and Transport Area 
(LATA) boundaries approved in the 
divestiture proceeding. 

28. In an Order Inviting Comments 
released April 11, 1984,” the Joint Board 
requested comments concerning the 
allocation of these costs. This Order 
also requested information on equal 
access and network reconfiguration 
expenditures by separations plant 
category. The Joint Board concludes that 
additional comments and data are 
necessary before we can make 
recommendations in this area. In the 
further comments on these issues, we 
are asking interested parties to address 
the definition of both equal access and 
network reconfiguration costs, including 
the question of what expenditures 
should be included in each of these two 
categories and what costs should be 
treated as normal telephone company 
expenditures. In addition to general 
comments concerning the allocation of 
these costs between the intrastate and 
interstate jurisdictions, the Joint Board 
also requests interested parties to 
discuss whether different separations 
treatment is appropriate for network 
reconfiguration costs and equal access 
costs. Interested parties should also 


22 Amendment of Part 67 of the Commission's 
Rules and Establishment of a Joint Board, 49 FR 
18746 (May 2, 1984). 
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address the question of separate 
treatment of costs associated with the 
presubscription process. Other 
proposals for categorization of these 
investments and expenses with different 
separations procedures for the different 
categories are also welcome. Comments 
are to be filed with the Secretary, 
Federal Communications Commission 
by April 22, 1985. Replies are to be filed 
by May 13, 1984. Parties are to serve 
copies of the comments and replies on 
the Joint Board members and staff listed 
in Attachment C. 

29. The Joint Board is also requesting 
the regional Bell holding companies to 
file information concerning their actual 
and projected investment, expenses, and 
revenue requirements for network 
reconfiguration and implementation of 
equal access. Aggregated information 
for each regional Bell holding company 
(as well as information on each BOC) is 
to be provided showing annual calendar 
year actual and projected expenditures 
and total revenue requirements 
(intrastate) for equal access and 
network reconfiguration separately. 
Separate amounts for equal access and 
network reconfiguration are to be shown 
for each relevant account and each 
relevant separations investment and 
expense category where possible. The 
projections for equal access are to be 
based on the accounting treatment and 
cost recovery periods used in the 
NYNEX tariff for recovery of equal 
access costs which recently became 
effective.”* In addition, each regional 
Bell holding company is to provide 
estimates of the equal access and 
network reconfiguration costs which 
would be allocated to each jurisdiction 
using: (1) The present separations 
procedures; (2) relative intrastate and 
interstate access minutes as the 
allocation factor; (3) relative intrastate 
and interstate Feature Group D accsss 
minutes as the allocation factor; and (4) 
relative toll minutes as the allocation 
factor.*4 The percentage allocation for 


23 New England Telephone and Telegraph 
Company and New York Telephone Company. 
Transmittal Nos. 725, 735, 608 and 675, Mimeo No. 
2636, released February 20, 1985. These tariff filings 
are designed to recover interstate equal access 
costs. For purposes of this filing. NYNEX used toll 
minutes to allocate equal access costs between the 
jurisdictions. 

24 For purposes of this estimate, access minutes 
are to be measured in the manner prescribed for 
application of the interstate carrier common line 
charge. All AT&T, and other common carrier (OCC} 
minutes are to be included. BOC inierexchange 
traffic would be excluded. Feature Group D access 
minutes would be limited to traffic using equal 
access facilities. Toll minutes should be measured 
based on the number of intrastate and interstate toll 
minutes billed by all carriers providing 

Continued 
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equal access costs and for network 
reconfiguration costs is to be stated 
separately under each of these four 
approaches. All of this information is to 
be provided for the period 1983 through 
1990. This information is to be filed with 
the Secretary, Federal Communications 
Commission on April 22, 1984.75 The 
BOCs are to serve copies of this 
information on the Joint Board members 
and staff listed in Attachment C. 


IV. Ordering Clauses 

30. Accordingly, the Joint Board 
RECOMMENDS, That the Commission 
adopt the interim revisions to Part 67 of 


the Commission’s rules set forth in 
Attachment D.”* 


31. Comments and the data requested _ 


herein are to be filed with the Secretary, 
Federal Communications Commission 
on April 22, 1985. Replies are to be filed 
May 13, 1985.27 


Federal Communications Commission. 
William J. Tricarico, 
Secretary. 


Attachment A—Procedures for the 
Allocation of Account 645 ! 


The expense in this Account is first 
assigned to the following categories 
based on an analysis of actual local 
commercial work functions: 

(1) Coin Collection and 
Administration. 

(2) Customer Payment and Collection. 

(3) Toll Inquiry Service. - 

(4) Interexchange Access Service. 

(5) Other Commercial Service. 

(a) Local Service. 

(b) Directory. 

(c) TWX. 

(d) Private Line. 


interexchange service including AT&T, the OCCs 
and the BOCs (with respect to intra-LATA toll 
service.) 

*5 The BOCs are presently filing certain 
information concerning equal access and network 
reconfiguration costs with the Commission in the 
context of other proceedings, although that 
information is substantially less detailed and more 
limited in scope than the material which we are 
requesting in this Order. To the extent there is 
overlap, we are asking all of the regional Bell 
holding companies to provide complete responses to 
this information request in order to facilitate staff 
analysis. 

26 This recommendation is adopted pursuant to 
section 4{i) and (j), 221, and 410 of the 
Communications Act, as amended, 47 U.S.C. 154 (i) 
and (j), 221, and 410. 

27 The comments and replies as well as the 
information concerning Account 645 and 662 costs 
and equal access and network reconfiguration costs 
are to be served on the Joint Board members and 
staff listed in Attachment C. 

1 This is the first of two plans for the separations 
treatment of Account 645 which we have attached 
to this Order to facilitate analysis of these issues by 
interested parties. Inclusion of these summaries 
should not be interpreted as suggesting that the 
Joint Board supports either of these approaches or 
wishes to exclude consideration of other options. 


(e) Toll. 

(a) Coin Collection and 
Administration includes all costs related 
to coin collection and administration as 
determined by an analysis of the work 
performed for this function. 

Coin Collection and Administration 
expenses are allocated among the 
operations in proportion to the 
jurisdictional assignment of coin 
telephone revenue. 

(b) Customer Payment and 
Collections includes the cost (as 
determined by an analysis of work 
functions) of customer payment and 
collection activities, excluding 
interexchange access service and coin 
collection. These costs are subdivided 
into the following five categories on the 
basis of current billings related to these 
services and for which collection and 
customer payment activities are 
performed (excluding interexchange 
access and coin collection service): 

(1) Local Service. 

(2) Directory Advertising. 

(3) TWX. 

(4) Private Line. 

(5) Toll. 

Local Service costs are allocated 
between the intrastate and interstate 
jurisdictions in the same proportion as 
(e)(1). 

The costs in the remaining 
subcategories are allocated on the basis 
of the current billings for each service 
for which collection and customer 
payment activities are performed. 

(c) Toll Inquiry Service includes the 
cost of handling customer inquiries 
related to intrastate and interstate toll 
service. 

Toll Inquiry Service costs are 
allocated between the jurisdictions on 
the basis of the relative number of toll 
related inquiries. 

(d) Interexchange Access Service 
includes the cost of service order 
processing and other activities related to 
the provision of interexchange access 
service to interexchange carriers and 
resellers. 

Interexchange Access Service costs 
are allocated between the jurisdictions 
in proportion to the billing for access 
service, excluding billings for subscriber 
line charges. 

(e) Other Commercial Service costs 
include all costs not assigned to 
Categories (a) through (d), such as 
service order negotiation and processing 
for local, private line, TWX, toll carrier 
subscription services and directory 
advertising activities. The costs in this 
category are subdivided into the 
following subcategories based on an 
analysis of actual work functions, with 
all costs not specifically attributable to 
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the other subcategories included in 
Local Service: 

(1) Local Service includes all costs 
associated with the provision of basic 
and other local service excluding 
customer payment and collection costs 
and costs associated with coin 
collection and administration. This 
subcategory is further divided into the 
following service subcategories based 
on the relative number of users of these 
subcategories: 

(i) Basic Service includes the 
provision of access to the switched 
public network. 

Basic Service costs are apportioned to 
interstate in the same proportion as 
Category 1.33 Outside Plant. 

(ii) Other Local Service includes costs 
associated with the provision of local 
services that are not essential for a 
customer to obtain access to the public 
switched network such as customer 
calling service and local network usage. 

Other Local Service costs are 
allocated to the intrastate jurisdiction. 


(2) Directory Advertising costs are 
assigned to the intrastate jurisdiction. 


(3) TWX costs are allocated between 
the intrastate and interstate 
jurisdictions on the basis of the relative 
number of sent paid and received collect 
TWX connections billed by the 
company. 

(4) Private Line costs are allocated 
between the jurisdictions in proportion 
to billings for private line service 
excluding billings for interexchange 
access. 

(5) Toll costs include the costs 
associated with the provision of carrier 
designation service to customers. 

Toll costs are allocated between the 
jurisdictions in proportion to the usage 
on equal access facilities. 


Attachment B—Procedures to Allocate 
Account 645: 2 


The expense in this Account for each 
study area is first segregated on the 
basis of an analysis of job functions into 
the following categories: Coin Collection 
and Administration, Customer Payment 
and Collection, Service Order 
Processing Expense, Billing Inquiries, 
and Interexchange Carrier Service 
Orders. 

(a) Coin Collection and 
Administration includes expenses 
incurred for collection and counting of 
money obtained from public or semi- 
public phones. It also includes expenses 
incurred for required travei, coin 
security, checking the service ability of 
the phones, etc. 


2 See Attachment A at footnote 1 supra. 
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Coin Collection and Administration 
expenses are assigned between 
interstate and state on the basis of sent 
paid coin revenue. 

(b) Customer Payment and 
Collections includes expenses incurred 
in public phone centers where 
customers pay their bills. It also 
includes commissions paid to collection 
agencies and to payment agencies (who 
receive payment on customer accounts). 

Customer Payment and Collection 
expenses is apportioned between 
interstate and state operations on the 
basis of the ratio of interstate revenues 
to total revenues with regards to which 
the local company performs billing and 
collection functions. 

(c) Service Order Processing includes 
the expense of the Business and 
Residence Service Centers that receive 
and process customers’ order for 
service, and customers’ inquiries 
regarding their service. Since these 
expenses are incurred due to customer 
initiated telephone contacts, these costs 
are separated on the basis of contacts. 

Service Order Processing expenses is 
first segregated on the basis of relative 
number of contacts into the following: 
directory advertising, state private line, 
interstate private line, and all other 
(largely local telephone service orders). 

(1) Directory advertising is assigned to 
the exchange operations. 

(2) State private line is assigned to 
state operations. - 

(3) Interstate private line is assigned 
to interstate operations. 

(4) All other expenses {largely related 
to local telephone service orders) are 
assigned to the state operations. 

(d) Billing Inquiry includes expenses 
of the Business and Residence Service 
Centers related to handling customer 
billing inquiries. These costs will be 
allocated directly based on actual 
contacts. 

Billing inquiries are first segregated 
based on the relative number of contacts 
into the following categories: interstate 
message toll, state message toll, 
interstate private line, state private line, 
and all others. 

(1) The expenses associated with 
interstate message toll are directly 
assigned to the interstate jurisdiction. 

(2) The expenses associated with 
state message toll are directly assigned 
to state toll operations. 

(3) The expenses associated with 
interstate private line are directly 
assigned to interstate operations. 

(4) The expenses associated with 
state private line are directly assigned 
to state operations. 


(5) The expenses associated with all 
the other categories are assigned to 
state operations. 

(e) Interexchange Carrier Service 
Orders includes the expenses of 
receiving and processing interexchange 
carriers’ orders for lines and their 
inquiries about lines. Interexchange 
carrier service order expense is further 
segregated between: interstate private 
line, state private line and message 
lines. — 

(1) Interstate private line expense is 
assigned to the interstate operations. 

(2) State private line expense is 
assigned to the state operations. 

(3) Message line expenses are 
apportioned between the state and 
interstate operations on the basis of the 
study area access minutes for message 
service. 


Attachment C 


Joint Board Members 


Chairman Mark S. Fowler, Federal 
Communications Commission, 1919 M 
Street NW., Room 814, Washington, 
D.C. 20554 

Commissioner Henry M. Rivera, Federal 
Communications Commission, 1919 M 
Street NW., Room 822. Washington, 
D.C. 20554 

Commissioner Mimi Weyforth Dawson, 
Federal Communications Commission, 
1919 M Street NW., Room 826, 
Washington, D.C. 20554 s 

Commissioner Marvin R. Weatherly, 
Alaska Public Utilities Commission 
420 L Street, Suite 100, Anchorage, 
Alaska 99501 (Use Express Mail or 
Courier Service) 

Chairman Edward F. Burke, Rhode 
Island Public Utilities Commission, 
100 Orange Street, Providence, Rhode 
Island 02903 

Commissioner Edward P. Larkin, New 
York Public Service Commission, 400 
Broome Street, New York, New York 
10013 

Commissioner Edward B. Hipp, North 
Carolina Utilities Commission, Box 
991, Raleigh, North Carolina 27602 


Federal-State Joint Board Staff 


Ronald Choura, Chairman, Federal-State 
Joint Board Staff, Michigan Public 
Service Commission, 6545 Mercantile 
Way, P.O. Box 30221, Lansing, 
Michigan 48909 

Commissioner Kathleen Whiteaker, 
Alaska Public Utilities Commission, 
420 L Street, Suite 100, Anchorage, 
Alaska 99501 (Use Express Mail or 
Courier Service) 


Elton Calder, Georgia Public Service 
Commission, 244 Washington Street 
SW., Atlanta, Georgia 30334 

Robert E. Osborn, lowa State Commerce 
Commission, State Capitol, Des 
Moines, Iowa 50319 

Guy E. Twombly, Maine Public-Utilities 
Commission, State House, Station 18, 
Augusta, Maine 04330 

Paul Popenoe, Jr., California Public 
Utilities Commission, 350 McAllister 
Street, San Francisco, California 94102 

Timothy J. Devlin, Deputy Director, 
Auditing and Financial Analysis 
Department, Florida Public Service 
Commission, 101 East Gaines Street, 
Tallahassee, Florida 32301 

Hugh L. Gerringer, Public Staff—NCUC, 
Communications Division, Box 991, 
Raleigh, North Carolina 27602 

Jim Lanni, Rhode Island Public Utilities 
Commission, 100 Orange Street, 
Providence, Rhode Island 02903 

Allan Bausback, New York Public 
Service Commission, 3 Empire State 
Plaza, Albany, New York 12223 

Gary A. Evenson, Director, 
Communications Bureau, Utility Rates 
Division, Public Service Commission, 
P.O. Box 7864, Madison, Wisconsin 
53707 

Karen L. Hochstein, Assistant Director, 
Congressional and Public Relations, 
National Association of Regulatory 
Utility Commissioners, 1102 ICC 
Building, P.O. Box 684, Washington, 
D.C. 20044 

Claudia R. Pabo (4 copies), Acting 
Deputy Chief, Policy and Program 
Planning Division, Common Carrier 
Bureau, Federal Communications 
Commission, 1919 M Street NW.., 
Robm 544, Washington, D.C. 20554 


Attachment D 


1. The Joint Board recommends 
amending § 67.365(a)(1)(i) of the 
Commission's Rules to read as follows: 


§ 67.365 [Amended] 

(a) * * * 

(1) * * e, 

(i) In the case of study areas for which 
the American Telephone and Telegraph 
Co. (AT&T) subscribes to the billing 
inquiry service offered by the local 
exchange company, message toll 
expense is apportioned between state 
toll and interstate toll operations on the 
basis of the relative number of business 
office contacts relating to state toll and 
interstate toll messages. In the case of 
study areas for which AT&T begins to 
handle its own billing inquiries, the 
relative number of business office 





14738 Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Proposed Rules 


contacts relating to state toll and 
interstate toll messages is to be frozen 
at the average level for the twelve 
months preceding the date on which 
AT&T began to perform its own billing 
inquiry service. In the case of study 
areas for which AT&T begins to handle 
its own billing inquiries before May 31, 
1985, the frozen factor described above 
will remain in effect through this date. 
For these study areas, beginning June 1, 
1985, the frozen factor is to be reduced 
by %sth each month for twelve 
consecutive months or until adoption of 
permanent allocation procedures for 
Account 645, whichever comes first. In 
the case of study areas for which AT&T 
begins to handle its own billing inquiries 
after May 31, 1985, the relative number 
of business office contacts relating to 
state toll and interstate toll messages is 
to be frozen at the level described 
above. Beginning on the date on which 
AT&T begins to perform its own billing 
inquiry service for that study area, the 
frozen factor will be reduced by ath 
each month for twelve consecutive 
months or until adoption of permanent 
allocation procedures for Account 645, 
whichever comes first. 


[FR Doc. 85-9021 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, Committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 


Agreement Regarding Activities of the 
Department of the Army at Fort 
Leonard Wood, MO 


AGENCY: Advisory Council on Historic 
Preservation. 


ACTION: Notice. 


SUMMARY: This notice provides 
information about and invites comments 
on a proposed Programmatic 
Memorandum of Agreement that 
provides for the development of a 
Preservation Plan for the identification, 
evaluation, and treatment of historic 
and cultural properties at Fort Leonard 
Wood, Missouri. 

DATE: Comments must be sumitted on or 
before May 15, 1985. 

ADDRESS: Executive Director, Advisory 
Council on Historic Preservation, 1100 
Pennsylvania Ave., NW., Room 803, 
Washington, DC 20004. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Thomas F. King, Director, Office of 
Cultural Resource Preservation, 
Advisory Council on Historic 
Preservation, 1100 Pennsylvania Ave, 
N.W., Room 803, Washington, D.C. 
20004. 

SUPPLEMENTARY INFORMATION: The 
Council proposes to execute a 
Programmatic Memorandum of 
Agreement pursuant to § 800.8 of its 
regulation (36 CFR Part 800) with the 
Department of the Army and the 
Missouri State Historic Preservation 
Officer. The proposed Agreement 
establishes standards and a requirement 
for a Preservation Plan at Fort Leonard 
Wood, which will coordinate the 
management of historic and cultural 
properties with the activities of the 
Army on the Fort. The Army's 
responsibilities at the Fort pursuant to 
section 106 of the National Historic 
Preservation Act will be fulfilled by 
implementation of the proposed 


Agreement. Interested parties are 
encouraged to obtain a copy of the 
proposed Agreement from the Council 
and submit comments. 


Dated: April 9, 1985. 
John M. Fowler, 
Deputy Executive Director. 
[FR Doc. 85-8969 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-10-M 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 
[Docket No. 85-004] 


Trichina Enzyme Immunoassay 
Method 


AGENCY: Food Safety and Inspection 
Service, USDA. 


ACTION: Notice of meeting. 





SUMMARY: The Food Safety and 
Inspection Service is announcing a 
public meeting to provide detailed 
information on the Agency's recently 
developed trichina enzyme 
immunoassay method. 


DATE: April 18, 1985 from 8:00 a.m. until 
4:30 p.m. 


ADDRESS: U.S. Department of 
Agriculture, Room 107A Administration 
Building, 14th and Independence, SW., 
Washington, DC 20250. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Jack C. Leighty, Director, Pathology 
and Epidemiology Division, Science, 
Food Safety and Inspection Service, U.S. 
Department of Agriculture, BARC East, 
Building 318-C, Beltsville, MD 20705, 
(301) 344-2460. 


SUPPLEMENTARY INFORMATION: A 
written synopsis of information 
presented at the meeting will be 
available. To obtain a copy, write or call 
Dr. Alan R. Post, Office of the Deputy 
Administrator, Science, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250, 
(202) 475-3658. 


‘Done at Washington, DC on April 9, 1985. 
Donald L. Houston, 


Administrator, Food Safety and Inspection 
Service. 

[FR Doc. 85-8944 Filed 4-12-85; 8:45 am] 
BILLING CODE 3410-DM-M 
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Forest Service 


Establishment of Purchase Units and 
Change in Boundary of Ouachita 
National Forest 


Correction 


In FR Doc. 85-1722 appearing on page 
3004 in the issue of Wednesday, January 
23, 1985, make the following corrections: 

1. In the second column, in the first 
complete paragraph, in the first line, 
“invested” should read ‘“‘vested”. 

2. Also in the second column, below 
Ashley County, in the eighth line, “29 
links” should read “28 links”. 

3. In the third column, below 
McCurtain County, insert a sixth line to 
read “Containing in aggregate 27.00 
acres more or less.” 


BILLING CODE 1505-01-M 


Soil Conservation Service 


ALTA Dutch School RC&D Measure, 
CA 


AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Notice of a finding of no 
significant impact. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Eugene E. Andreuccetti, State 
Conservationist, Soil Conservation 
Service, 2828 Chiles Road, Davis, 
California 94616; telephone (916) 449- 
2848. 


NOTICE 


Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969; the Council of Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650); the Soil 
Conservation Service, U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Alta Dutch 
School RC&D Measure, Placer County, 
Calfornia. 

The environmental assessment of this 
Federal action indicates that the project 
will not cause significant local, regional, 
or national impacts on the environment. 
As a result of these findings, Mr. Eugene 
E. Andreuccetti, State Conservationist, 
has determined that the preparation and 
review of an environmental impact 
statement are not neéded for this 
project. 


« 
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The measure concerns a plan for the 
installation of critical area treatment 
facilities. The planned works of 
improvement include post and timber 
retaining walls and vegetation to 
stabilize eroding slopes near the Alta 
Dutch School. 

The Notice of a Finding of No 
Significant Impact has been forwarded 
to the Environmenal Protection Agency. 
The basic data developed during the 
environmental assessment are on file 
and may be reviewed by contacting Mr. 
Eugene E. Andreuccetti, State 
Conservationist, Soi] Conservation 
Service, 2828 Chiles Road, Davis, 
California 95616 (916) 449-2848. An 
environmental assessment and finding 
of no significant impact has been 
prepared. and sent to various Federal, 
State and local agencies and interested 
parties. A limited number of copies of 
the finding of no significant impact are 
available to fill single copy requests at 
the above address. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 
(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable.) 

Paul H. Calverley, 

Deputy State Conservationist. 

March 29, 1985. 

-[FR Doc. 85-8988 Filed 4-12-85; 8:45 am] 
BILLING CODE 3410-16-M 


Yamhill Roadside Critical Area 
Treatment RC&D Measure, Oregon 


AGENCY: Soil Conservation Service, 
USDA. 

ACTION: Notice of a Finding of No 
Significant Impact. 


SUMMARY: Pursuant to section 202(2)(c) 
of the National Environmental Policy 
Act of 1960; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines. 

(7 CFR Part 650); the Soil 
Conservation Service, U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Yamhill County 
Roadside Critical Area Treatment RC&D 
Measure, Yamhill County, Oregon. 

FOR FURTHER INFORMATION CONTACT: 
Jack P. Kanalz, State Conservationist, 
Soil Conservation Service, 1220 S.W. 
Third Avenue, 16th Floor, Portland, 
Oregon 97204, telephone 503-221-2751. 


SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Jack P. Kanalz, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns a plan to 
significantly reduce soil erosion on 
certain Yamhill County roadsides and 
subsequent sediment deposition in 
streams and drainageways. The planned 
works of improvement include the 
installation of land shaping, 3,266 cubic 
yards of rock riprap, and planting 
vegetation to stabilize severe erosion on 
12 sites adjacent to Yamhill County 
roads. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Jack P. Kanalz. 

No administrative action on 
implementation of the proposal will be 
taken until May 15, 1985. 


(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable) 
Jack P. Kanalz, 

State Conservationist. 

April 4, 1985. 

[FR Doc. 85-8950 Filed 4-12-85; 8:45 am] 
BILLING CODE 3410-16-m 


CIVIL RIGHTS COMMISSION 


Georgia Advisory Committee; Agenda 
for Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Ryjes and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Georgia Advisory 
Committee to the Commission will 
convene at 3:30 p.m. and will end at 6:00 
p.m. on May 17, 1985, at the Marriott 
Hotel Downtown, Courtland & 
International Boulevard, Atlanta 
Georgia. The purpose of the meeting is 
to discuss program plans for 1985. 

Persons desiring additonal 
information, or planning a presentation 
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to the Committee, should contact 
Advisory Committee Chairperson John 
Ruffin, or Bobby Doctor of the Southern 
Regional Office at (404) 221-4391. 


The meeting will be conducted 
pursuant to the provision of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 8, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Frograms. 
[FR Doc. 85-9031 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


illinois Advisory Committee; Agenda 
for Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Illinois Advisory 
Committee to the Commission will 
convene at 9:00 a.m. and will end at 3:30 
p.m. on April 26, 1985, at U.S. 
Commission on Civil Rights, 230 S. 
Dearborn Street, Room 3280, Chicago, 
Illinois. The purpose of the meeting is to 
develop plans for future projects and 
programs. 

Persons desiring additonal 
information, or planning a presentation 
to the Committee, should contact Clark 
Roberts, director of the Midwestern 
Regional Office, at (312) 353-7371. 

The meeting will be conducted 
pursuant to the provision of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 8, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9032 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


Mississippi Advisory Committee; 
Agenda for Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Mississippi 
Advisory Committee to the Commission 
will convene at 4:00 p.m. and will end at 
6:30 p.m. on April 30, 1985, at the 
Walthall Hotel, 225 East Capitol Street, 
the Longstreet room, Jackson, 
Mississippi. The purpose of the meeting 
is to hold a community forum. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson Mary 
Ramberg, or Bobby Doctor of the 
Southern Regional Office at (404) 221- 
4391. 
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The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 8, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
‘Programs. 
{FR Doc. 85-9033 Filed 4-12-85; 8:45 am} 
BILLING CODE 6335-01-M 


Mississippi Advisory Committee; 
Agenda and Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Mississippi 
Advisory Committee to the Commission 
will convene at 8:30 a.m. and will end at 
6:00 p.m., on May 28, 1985, at the 
Waithall Hotel, 225 East Capitol Street, 
the Longstreet Room, Jackson, 
Mississippi. The purpose of the meeting 
is to hold a community forum. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson Mary 
Ramberg, or Bobby Doctor of the 
Southern Regional Office at (404) 221- 
4391. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 8, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
{FR Doc. 85-9034 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


New Hampshire Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New Hampshire 
Advisory Committee to the Commission 
will convene at 7:00 p.m., and will end at 
9:00 p.m., on April 30, 1985, at City Hall, 
126 Daniel Street, City Council 
Chambers, Portsmouth, New Hampshire. 
The purpose of the meeting is to conduct 
a community forum on civil rights issues 
in Portsmouth. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Andrew Stewart, or Jacob Schlitt of the 
New England Regional Office at (617) 
223-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 8, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
{FR Doc. 85-9035 Filed 4-12-85; 8:45 am} 
BILLING CODE 6335-01-M 


Nevada Advisory Committee; Agenda 
for Notice of Public Meeting ~ 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Nevada Advisory 
Committee to the Commission will 
convene at 7:00 p.m., and will end at 9:00 
p.m., on May 3, 1985, at Steven 
Walther’s Law Firm Office, 3500 
Lakeside Drive, (Lakeside Professional 
Plaza, 2nd floor), the Conference Room. 
Reno, Nevada. The purpose of the 
meeting is to discuss the Committee’s 
proposed casino employment project. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson Susan 
DeLuca, or Philip Montez of the Western 
Regional Office at (213) 688-3437. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 9, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9036 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


New Mexico Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New Mexico 
Advisory Committee to the Commission 
will convene at 10:00 a.m. and will end 
at 4:00 p.m., on May 2, 1985, at the 
AMEAC Hotel, 2910 Yale Boulevard, 
S.E., Albuquerque, New Mexico. The 
purpose of the meeting is to plan and 
discuss affirmative action issues in 
higher education. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Roberto Mondragon, or J. Richard Avena 
of the Southwestern Regional Office at 
(512) 229-5570. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 9, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9037 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


North Carolina Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of U.S. Commission on Civil Rights, that 
a meeting of the North Carolina 
Advisory Committee to the Commission 
will convene at 1:00 a.m. and will end at 
4:00 p.m., on April 30, 1985, and May 1, 
1985 at the Adam's Mark Hotel, 555 
South McDowell Street, the Parlor 
Room, Charlotte, North Carolina. The 
purpose of the meeting is to discuss 
program plans for 1985. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Donald Horowitz, or Bobby Doctor in 
the Southern Regional Office (404) 221- 
4391. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., April 8, 1985. 
Bert Silver, 

Assistant Staff Director for Regional 
Programs. 

{FR Doc. 85-9038 Filed 4-12-85; 6:45 am] 
BILLING CODE 6335-01-M 


Ohio Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to'the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Ohio Advisory 
Committee to the Commission will 
convene at 9:30 a.m. and will end at 2:30 
p.m. on April 27, 1985, at the Clarion 
Hotel, 141 W. 6th Street, the Warren 
Room, Cincinnati, Ohio. The purpose of 
the meeting is to review plans for a 
proposed project on equity issues in 
education. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Clark 
Roberts, director of the Midwestern 
Regional Office, at (312) 353-7371. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 
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Dated at Washington, D.C., April 9, 1985. 
Bert Silver, . 
Assistant Staff Director for Regional 
Programs. 

[FR Doc. 85-9039 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


Rhode Island Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Rhode Island 
Advisory Committee to the Commission 
will convene at 1:00 p.m. and will end at 
3:00 p.m. on April 29, 1985, at Channel 
10, 111 Doname, the Conference Room, 
Providence, Rhode Island. The purpose 
of the meeting is to meet with 
representatives of the Providence 
Human Relations Commission, the 
Rhode Island Commission for Human 
Rights and the Community Relations 
Service on current programs and 
developments; and to review the draft of 
its redistricting report. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Dorothy Zimmering, or Jacob Schlitt in 
the New England Regional Office (617) 
223-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 9, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9040 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


Tennessee Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Tennessee 
Advisory Committee to the Commission 
will convene at 3:30 p.m. and will end at 
6:00 p.m., on May 8, 1985, at the Marriott 
Hotel-Nashville, 1 Marriott drive, The 
Knoxville Room, Nashville, Tennessee. 
The purpose of the meeting is to discuss 
program plans for 1985. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson James 
Blumstein or Bobby Doctor of the 
Southern Regional Office at (404) 221- 
4391. 


The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 5, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9041 Filed 4—12-85; 8:45 am] 
BILLING CODE 6335-01-M 


Texas Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Texas Advisory 
Committee to the Commission will 
convene at 7:00 p.m. and will end at 9:30 
p.m., on May 9, 1985, at the Hilton Inn, 
2401 E. Lamar Boulevard, Arlington, 
Texas. The purpose of the meeting is to 
discuss program plans for 1985. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Adolfo Canales, or J. Richard Avena of 
the Southeastern Regional Office at 
(512) 229-5570. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 9, 1985. , 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9042 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


Texas Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Texas Advisory 
Committee to the Commission will 
convene at 7:00 p.m. and will end at 9:30 
p.m., on May 10, 1985, at the Hilton Inn, 
2401 E. Lamar Boulevard, Arlington, 
Texas. The purpose of the meeting is to 
hold a briefing on housing issues. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Adolfo Canales, or J. Richard Avena of 
the Southwestern Regional Office at 
(512) 229-5570. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 
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Dated at Washington, D.C., April 9, 1985. 
Bert Silver, _ 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-9043 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


Utah Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S, Commission on Civil Rights, 
that a meeting of the Utah Advisory 
Committee to the Commission will 
convene at 7:00 p.m. and will end at 
10:00 p.m., on May 2, 1985, at the 
Howard Johnson Motor Lodge, 122 W. 
South Temple Street, the Uintah Room, 
Salt Lake City, Utah. The purpose of the 
meeting is to discuss plans for future 
projects and review of report draft. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Denzer Burk, or William Muldrow of the 
Rocky Mountain Regional Office at (303) 
844-2211. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 9, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 9044 Filed 4-12-85; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF DEFENSE 


Corps of Engineers, Department of 
the Army 


Intent To Prepare an EIS/EIR for a 
Regulatory Permit Action To Excavate 
and Place Fill in a Large Tidal Marsh 
Near the Town of Antioch, CA, Contra 
Costa County, About 40 Miles East of 
San Francisco, CA, in the Sacramento- 
San Joaquin Delta 


AGENCY: Sacramento District, Army 
Corps of Engineers, DoD. 


ACTION: Notice of intent to prepare EIS/ 
EIR. 


SUMMARY: The EIS process was started 
when Chiltern Development Company 
submitted an application for a 
Department of the Army Section 404 and 
Section 10 permit to construct a large 
marina complex and residential/ 
industrial development, adjacent to the 
San Joaquin River. 
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The proposed project will be 
constructed on a 483 acre site. The 
project will include development in 160 
acres of tidal marsh. About 650,000 
cubic yards of wetland material will be 
dredged to accommodate construction of 
a thousand berth marina; most the fill 
material will be used at the upland sites 
to create areas for hotels, offices, homes, 
restaurants and roads. Some of the fill 
will be used in the marsh to elevate 
ground level to create sites for buildings. 
About 200,000 cubic yards of the fill will 
be used to create berm islands that will 
serve as a breakwater for the marina. 

The development will occur in six 
different phases. Phase I will include 
dredging of the marsh to obtain the fill 
material. Phase I construction will also 
include construction of roads and area 
development for the light industrial 
sites. Part of the industrial sites will be 
developed in the wetland. Phase iI will 
include development of the marina, one 
hotel and restaurant, and will also 
include the beginning of construction of 
the residential and recreational sites. 
Construction will continue on the 
marina during Phase III which will also 
include development of additional 
residential buildings. Phase IV will 
include construction of the yacht club. 
Also during Phase IV, final development 
of the industrial sites will begin. Phase 
IV will also include continuing 
development of office and residential 
buildings. Phase V and VI will include 
final construction of office, restaurants, 
hotels and the residential development. 
During the construction of the phases I 
through VI, the contractor will be 
developing open space recreation areas 
(berm islands) that will provide wildlife 
habitat. 

At present, the 483 acre site is 
undeveloped. The property has been 
zoned for heavy industrial use by the 
City of Antioch; heavy industrial 
includes the marina development. 

The project will destroy most of the 
168 acres of shallow water wetland. 
This type of wetland is indigenous to the 

. Sacramento-San Joaquin Delta, and was 
the predominant, riparian habitat, prior 
to development along the shores of the 
San Joaquin River. The wetland 
provides habitat for a variety of wildlife 
species. Mitigation for loss of the 
wetland and other ecological impacts 
will be covered in the EIS/EIR. 

Alternatives. The following 
alternatives are being considered: 

1. Project construction at alternate 
site. 

2. Reduced scope of project. 

3. No development in the wetland. 

4. Change in siting of development 
features. 


Other alternatives identified during 
the scoping process will also be 
considered. 

Significant issues that have been 
indentified to date that will be discussed 
in the EIS: 

1. Ecological resources. 

2. Hydrology and water quality. 

3. Social and economic effects. 

4. Impacts on wildlife habitat and 
endangered species. 

Other issues identified during the 
scoping will be discussed in the EIS. 

Currently, the Sacramento District has 
distributed a public notice and a scoping 
notice. The notice was sent to all known 
interested parties and requests 
comments on the scope of the EIS. 


Scoping Process 


March 5, 1985: Public Scoping Notice: 
Written comments will be received until 
April 15. 

April 3, 1985: A public hearing will be 
held by the Planning Commission in City 
Hall, Antioch. 

April 9, Agency Scoping Meeting. 

Other environmental! review and 
consultation requirements which will be 
conducted concurrently with the NEPA 
process includes Sections 401 and 404 of 
the Clean Water Act, Fish and Wildlife 
Coordination Act, National Historic 
Preservation Act, Endangered Species 
Act, and Executive Order 11988 on 
Flood Plain Management. 

We estimate the draft EIS/EIR will be 
made available to the public on June 1, 
1985. 

Environmental] Impact Planning 
Corporation (EIP) has been selected by 
the Corps to prepare the EIS/EIR for the 
Chiltern Development Corporation. 
Questions concerning the proposed 
actions and EIS/EIR should be directed 
to Tom Coe, Regulatory Section, U.S. 
Army Corps of Engineers, 650 Capitol 
Mall, Sacramento, California 95814 (916) 
440-2541, (FTS 448-2541). 

Albert E. McCollam, Jr., 

Lieutenant Colonel, Corps of Engineers. 
Acting District Engineer. 

{FR Doc. 85-8954 Filed 4-12-85; 8:45 am] 
BILLING CODE 3710-GH-M 


DEPARTMENT OF EDUCATION 


Secretary’s Discretionary Program for 
Mathematics, Science, Computer 
Learning, and Critical Foreign 
Languages 

AGENCY: Department of Education. 
ACTION: Notice of proposed list of 
critical foreign languages. 


sumMARY: The Secretary of Education 
(the Secretary) proposes a list of foreign 


languages which have been determined 
to be critical to national security, 
economic, and scientific needs. 
Publication of this list is required by 
section 212(d) of Title II of the Education 
for Economic Security Act (EESA), Pub. 
L. 98-377, Stat. 1282 (20 U.S.C. 3972(d)). 


DATES: Comments must be received on 
or before April 15, 1985. 


ADDRESS: Comments should be 
addressed to Dr. Richard T. Thompson, 
Center for International Education, U.S. 
Department of Education, 400 Maryland 
Avenue SW., Room 3923, ROB=3, 
Washington, D.C. 20202. 


FOR FURTHER INFORMATION CONTACT: 
Steven G. Pappas, (202) 245-2146 or at 
the address above. 


SUPPLEMENTARY INFORMATION: 


Background 


Section 212(d) of Title II of the 
Education for Economic Security Act 
(EESA), Pub. L. 98-377, 98 Stat. 1282 (20 
U.S.C. 3972(d)}) requires the Secretary to 
publish a list of foreign languages which 
have been determined to be critical to 
national] security, economic, and 
scientific needs. 

The list has been developed by the 
Secretary in consultation with the 
Secretary of State, the Secretary of 
Defense. the Secretary of Health and 
Human Services, and the Director of the 
National Science Foundation, as 
required by section 212(d). 

Under section 207(c) of Title II, State 
agencies for higher education must use a 
percentage of the funds they receive 
under Title Il for cooperative programs 
for the development and dissemination 
of projects designed to improve student 
understanding and performance in 
science, mathematics, and critical 
foreign languages. Similarly, under 
section 212(b)(1), the Secretary makes 
grants for programs of natioal 
significance in mathematics and science 
instruction, computer learning, and 
foreign language instruction in critical 
languages. In addition, under section 
212(c), the Secretary must use 25 percent 
of the funds to make grants to 
institution, of higher education for the 
improvement and expansion of 
instruction in critical foreign languages. 
Also, under the proposed regulations for 
the Secretary's Discretionary Program 
{published as an NPRM on November 
28, 1984, 49 FR 46761), the Secretary 
would be authorized to choose, as 
annual funding priorities, particular 
languages from this list. 

Language teaching, learning, and 
research are critical to national security, 
economic, and scientific needs. The 
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languages on this list are included after 

considering: 

—The national security interest in 
diplomatic and military situations, or 
strategic geographic locations; 

—The economic security interest of the 
United States in our economic ties 
with other nations; and 

—Scientific inquiry and research which 
have significant world-wide or 
regional importance. 


List of Critical Foreign Languages 


Kanuri 
Kashmiri 
Kazakh 

Kikuyu 

Kirghiz 

Kongo 

Korean 

Kpelle (Guerze) 
Krio 


Akan (Twi-Fanta) 

Albanian 

Amharic 

Arabic (all dialects) 
enian 

Assamese 

Aymara 

Azerbaijani 


Kumauni 
Kurdish 
Lahnda 
Lamani 
Latvian 
Lithuanian 
Luba 
Macedonian 
Madurese 
Maithili 
Malagasy 
Malayalam 
Manchu 
Mandekan (Bambara) 
Manipuri 
Marathi 
Mayan (all languages) 
Mende 
Minangkabao 
Mixtec 
Mongolian 
Mordvin 
More (Mossi) 
Mundari-Ho 
Nahuatl 
Neo-Melanesian 
Nepali 
Newari 
Ngala (Bangala) 
Norwegian 
Nyanja (Chewa) 
Oriya 
Oromo (Galla) 
Papiamentu 
Pashto 
Persian (Farsi) 
Polish 
Polynesian 
Portuguese 
Panjabi 
Quechua 
Rappang Buginese 
Romanian 
Romany 
Rundi 
Russian 
Rwanda (Ruanda) 
Sango (Ngbandi, 
Yakoma) 
Santali 
Serbocroatian 
Shona 
Sindhi 
Sinhalese 
Slovak 
Slovene 
Somali 
Songhai (Djerma) 
Sotho 


ngali 
Berber (all languages) 
Bhojpuri 


Byelorussian 
Cambodian (Khmer) 
Catalan 

Chinese (all dialects) 
Chokwe 

Chuvash 

Czech 

Danish 

Dari (Afghan Persian) 
Dinka 


Greek, Modern 
Guarani 

Gujarati 

Haitian Creole 
Hausa 

Hebrew, Modern 
Hindi 


Iban (Sea Dayak) 
Icelandic 


*Temne Wo 


Turkmen 
Tuvin 


Spanish 

Sunda 

Swahili Uigur 

Swedish Ukrainian 

Tagalog Urdu 

Tajik Uzbek 

Tamil Vietnamese 

Tatar Visayan (Cebuano; 

Telugu Hiligaynon-llonggo) 
lof 


Thai-Lao Yakut 
Tibetan Yao 
Tigrinya Yiddish 
Tiv Yoruba 
Toba Batak Yucatec 
Tsonga Zapotec 
Tungus Zulu-Xhosa 
Turkish 


Invitation to Comment 


Interested persons are invited to 
submit comments and recommendations 
regarding the proposed list of critical 
foreign languages. Written comments 
and recommendations may be sent to 
the address given at the beginning of 
this document. All comments submitted 
in response to this notice will be 
available for public inspection, during 
and after the comment period in Room 
3923, ROB 3, 7th & D Streets SW., 
Washington, D.C. between the hours of 
8:30 a.m. and 4:00 p.m. Monday through 
Friday of each week except Federal 
holidays. 

(20 U.S.C. 3972(d)) 
(Catalog of Federal Domestic Assistance 
Number 84.168F for the Secretary's 
Discretionary Program for Mathematics, 
Science, Computer Learning, and Critical 
Foreign Languages) 

Dated: April 8, 1985. 
William J. Bennett, 
Secretary of Education. 


[FR Doc. 85-9015 Filed 4-12-85; 8:45 am] 
BILLING CODE 4000-01-M 


National Advisory Committee on 
Accreditation and Institutional 
Eligibility; Public Meeting 


AGENCY: Department of Education. 
ACTION: Notice of public meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
public meeting of the National Advisory 
Committee on Accreditation and 
Institutional Eligibility. This notice also 
describes the functions of the 
Committee. Notice of this meeting is 
required under Section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of its opportunity to 
attend and to participate. 

DATES: April 29, 30 and May 1, 1985, 8:30 
a.m. to 4:30 p.m., local time. Requests for 
oral presentations before the Committee 
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must be received on or before April 23, 
1985. Written comments may be 
submitted at any time prior to the 
meeting and will be considered by the 
Advisory Committee. 


ADDRESS: Barnard Auditorium, Horace 
Mann Learning Center, 400 Maryland 
Avenue, SW., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 
Morris L. Brown, Director, Division of 
Eligibility and Agency Evaluation, 400 
Maryland Avenue, SW (Room 3030, 
ROB-3), U.S. Department of Education, 
Washington, D.C. 20202 (202/245-9703). 


SUPPLEMENTARY INFORMATION: The 
National Advisory Committee.on 
Accreditation and Institutional 
Eligibility is authorized by Section 1205 
of the Higher Education Act as amended 
by Pub. L. 96-374 (20 U.S.C. 1145). The 
Committee advises the Secretary of 
Education regarding his responsibility to 
publish a list of nationally recognized 
accrediting agencies and associations, 
State agencies recognized for the 
approval of public postsecondary 
vocational education, and State 
agencies recognized for the approval of 
nurse education. 


The Committee also advises the 
Secretary of Education regarding policy 
affecting both the recognition of 
accrediting and approval bodies, and 
institutional eligibility for participation 
in Federal funding programs. The 
meeting on April 29—May.1 will be open 
to the public. The Advisory Committee 
will review petitions and interim reports 
relative to initial or continued 
recognition by the Secretary of 
Education. The Committee will also 
discuss select policy issues. 

On April 29, the following policy 
issues are scheduled for discussion: 

May recognition by a voluntary 
professional body engaged in 
recognition of accrediting agencies be 
accepted as having fulfilled all or part of 
the prescribed criteria for recognition by 
the Secretary of Education. 

Should the Secretary of Education 
limit the scope of recognition of 
specialized accrediting agencies to only 
free-standing institutions and to units or 
programs that are not located within 
institutionally accredited institutions. 

Possible action to be taken regarding 
a list of institutions that had limitation, 
suspension, or termination action during 
fiscal year 1984 [with accompanying 
identification of accrediting agency(ies) 
involved for each institution]. 

Department of Education options for 
action on institutional eligibility of 
foreign medical schools. 

Options available to U.S. 
postsecondary educational institutions 
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with respect to access to accrediting 
agencies. 

On April 30 and May 1, the Advisory 
Committee will review petitions from 
the following accrediting and State 
approval agencies relative to initial or 
continued recognition by the Secretary 
of Education. The Committee will also 
hear presentations by representatives of 
these petitioning agencies and interested 
third parties. The agencies having 
petitions pending before the Committee 
are: 

Petitions for Recognition as 
Nationally Recognized Accrediting 
Agencies and Associations 

A. Petition for Initial Recognition 

Commission on Opticianry 
Accréditation 

B. Petitions for Continued Recognition 

Accrediting Bureau of Health 
Education Schools 

American Academy of Microbiology, 
Committee on Postdoctoral Educational 
Programs 

American College of Nurse-Midwives, 
Division of Accreditation 

American Physical Therapy 
Association, Committee on 
Accreditation in Education 

American Speech-Language-Hearing 
Association, Council on Professional 
Standards in Speech-Language 
Pathology and Audiology 

Liaison Committee on Medical 
Education of the Council on Medical 
Education of the American Medical 
Association and the Executive Council 
of the Association of American Medical 
Colleges 

National Association of Schools of 
Theatre, Commission on Accreditation 

National Association of Trade and 
Technical Schools, Accrediting 
Commission : 

National Home Study Council, 
Accrediting Commission 

Western Association of Schools and 
Colleges, Accrediting Commission for 
Schools 

Petitions for Recognition as State 
Agencies for the Approval of Public 
Postsecondary Vocational Education 

A. Petitions for Continued 
Recognition 

Missouri State Board of Education 

New Jersey State Board of Education 

Utah State Board of Vocational 
Education 

Petition for Recognition as a State 
Agency for the Approval of Nurse 
Education 

A. Petition for Initial Recognition 

Maryland State Board of Examiners of 
Nurses 

A portion of this meeting will be used 
by the Advisory Committee to make 
final recommendations to the Secretary 
on the interim reports of agencies 


reviewed under a special review 
procedure. The list of agencies whose 
interim reports were reviewed under the 
special procedure and a description of 
the procedure were published in the 
Federal Register in April 1985. 

Requests for oral presentations before 
the Committee should be submitted in 
writing to Morris L. Brown (see “For 
Further Information Contact” for 
address). Requests should include the 
names of all persons seeking an 
appearance, the organization they 
represent, and the purpose for which the 
presentation is requested. Requests 
should be received on or before April 23, 
1985. Time constraints may limit oral 


presentations. All written materials will 


be considered by the Advisory 
Committee. 

A record will be made of the 
proceedings of the meeting and will be 
available for public inspection at the 
Office of Postsecondary Education, 7th 
and D Streets, SW (Room 3030-ROB-3), 
U.S. Department of Education, 
Washington, D.C. 20202 from 8:00 a.m. to 
4:30 p.m. (local time), Monday through 
Friday. 

Signed at Washington, D.C. on April 9, 
1985. 

Edward M. Elmendorf, 

Assistant Secretary for Postsecondary 
Education. 

[FR Doc. 85-8924 Filed 4-12-85; 8:45 am] 
BILLING CODE 4000-01-M 


Notice of Proposed Information 
Collection Requests 


AGENCY: Department of Education. 


ACTION: Notice of Proposed Information 
Collection Requests. 


SUMMARY: The Deputy Under Secretary 


for Management invites comments on 
the proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1980. 

DATES: Interested persons are invited to 
submit comments on or before May 15, 
1985. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Desk Officer, Department of 
Education, Office of Management and 
Budget, 726 Jackson Place, NW., Room 
3208, New Executive Office Building, 
Washington, D.C. 20503. Requests for 
copies of the proposed information 
collection requests should be addressed 
to Margaret B. Webster, Department of 
Education, 400 Meryland Avenue, SW., 
Room 4074, Switzer Building, 
Washington, D.C. 20202. 
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FOR FURTHER INFORMATION CONTACT: 


Margaret B. Webster (202) 426-7304. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. Chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with an agency’s ability to perform its 
statutory obligations. 

The Deputy Under Secretary for 
Management publishes this notice 
containing proposed information 
collection requests prior to the 
submission of these requests to OMB. 
Each proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g., new, revision, extension, existing or 
reinstatement; (2) Title; (3) Agency form 
number (if any); (4) Frequency of the 
collection; (5) The affected public; (6) 
Reporting burden; and/or (7) 
Recordkeeping burden; and (8) Abstract. 

OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Margaret 
Webster at the address specified above. 

Dated: April 9, 1985. 

Linda M. Combs, 
Deputy Under Secretary for Management. 


Office of Educational Research and 

Improvement 

Type of Review Requested: New 

Title: A Study of Local Implementation 
of Chapter 1 of the Education 
Consolidation and Improvement Act 

Agency Form Number: G50-9P 

Frequency: Non-recurring 

Affected Public: State or local 
governments 

Reporting Burden: Responses: 2,250; 
Burden Hours: 2,250 

Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 
Abstract: The information will provide 

nationally representative data on the 

way districts implement Chapter 1 of the 

Education Consolidation and 

Improvement Act (ECIA) for use by 

Congress in its 1987 reauthorization 

hearings on ECIA of 1981. This study 

will collect information from local 

government officials, especially those 

involved with the Chapter 1 program at 

the district level. 
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Office of Educational Research and . 
Improvement 


Type of Review Requested: Extension 
Title: Application for Grants Under 
Strengthening Research Library 
Resources Program 
Agency Form Number: ED 592 
Frequency: Annually 
Affected Public: State or local 
governments; Non-profit institutions 
Reporting Burden: Responses: 100; 
Burden Hours: 1,600 
Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 
Abstract: This application is used by 
major research libraries to apply 
annually on a competitive basis for 
grants under the Strengthening Research 
Library Resources Program, P.L. 89-329, 
as amended by the Education 
Amendments of 1980. 


Office of Vocational and Aduit 
Education 


Type of Review Requested: 
Reinstatement 

Title: Vocational Education 
Accountability Report 

Agency Form Number: ED 576-4 

Frequency: Annually 

Affected Public: State or local 
governments 

Reporting Burden: Responses: 53; Burden 
Hours: 4,611 

Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 
Abstract: The Vocational Education 

Act of 1963, as amended by P.L. 94-482, 

requires that any State desiring to 

receive funds under the Act submit an 

annual accountability report. It is 

important that this report be continued 

in FY 1985 and FY 1986 so that 

information on State accomplishments 

can be ascertained and program 

weaknesses can be identified and 

improved through technical assistance. 


Office of Postsecondary Education 


Type of Review Requested: 
Reinstatement 

Title: Financial Status and Performance 
Reporting for International Education 
Programs 

Agency Form Number: ED 1294 

Frequency: Annually 

Affected Public: State or local 
governments; Non-profit institutions 

Reporting Burden: Responses: 425; 
Burden Hours: 425 

Recordkeeping Burden: Recordkeepers: 
425; Burden Hours: 34 
Abstract: This form is used to obtain 

information on the financial status and 

performance of grant recipients under 

International Education Programs. The 

information is used to determine 

program accountability and compliance 

with audit requirements. 


Office of Postsecondary Education 


Type of Review Requested: Extension 
Title: Student Confirmation Report for 
the Federal Insured Student Loan 


Program 
Agency Form Number: ED 1072 
Frequency: Semi-annually 
Affected Public: State or local 
governments; Businesses or other for- 
profit; Non-profit institutions 
Reporting Burden: Responses: 22,500; 
Burden Hours: 22,500 
Recordkeeping Burden: Recordkeepers: 
11,250; Burden Hours: 8,438 
Abstract: The Student Confirmation 
Report for the Federal Insured Student 
Loan (FISL) Program is completed twice 
a year by postsecondary institutions and 
records information on the status of 
students who have Federal insured 
student loans outstanding. 


Office of Special Education and 
Rehabilitative Services 


Type of Review Requested: New 

Title: Removal of Architectural Barriers 
to the Handicapped Program Financial 
Report 

Agency Form Number: B20-6P 

Frequency: Annually 

Affected Public: State or local 
governments 

Reporting Burden: Responses: 57; Burden 
Hours: 57 

Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 
Abstract: This financial report for the 

Removal of Architectural Barriers to the 

Handicapped Program, Section 607 of 

the Handicapped Act, Pub. L. 91-230, as 

amended, must be submitted by the 

State educational agencies to the 

Department at the termination of the 

grant. 


Office of Special Education and 
Rehabilitative Services 


Type of Review Requested: New 

Title: Removal of Architectural Barriers 
to the Handicapped Program 
Application for Federal Assistance 

Agency Form Number: B20-7P 

Frequency: Annually 

Affected Public: State or local 
governments 

Reporting Burden: Responses: 57; Burden 
Hours: 57 

Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 
Abstract: This form is needed to 

enable State educational agencies 

(SEAs) to apply annually for grants 

under the Removal of Architectural 

Barriers to the Handicapped Program, 

Section 607 of the Handicapped Act, 

Pub. L. 91-230, as amended. An SEA 

must submit an application form to the 

Secretary in order to receive a grant. 
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SEAs in turn make subgrants to local 
educational agencies and intermediate 
educational units. 


Office of Special Education and 
Rehabilitative Services 


Type of Review Requested: New 

Title: Training Personnel for the 
Education of the Handicapped 

Agency Form Number: B20-8P 

Frequency: Annually 

Affected Public: State or local 
governments; Non-profit institutions 

Reporting Burden: Responses: 885; 
Burden Hours: 885 

Recordkeeping Burden: Recordkeepers: 
0; Burden Hours: 0 


Abstract: This form is used to collect 
data from grantees receiving funds 
under Section 634 of the Education of 
the Handicapped Act, Pub. L. 91-199, as 
amended. The data will be submitted 
annually to the Department for use in 
decision making and reporting. 


[FR Doc. 85-9012 Filed 4-12-85; 8:45 am] 
BILLING CODE 4000-1-M 


DEPARTMENT OF ENERGY 


Nationa! Petroleum Council Worldwide 
Refining Trends Task Group; Meeting 


Notice is hereby given that the 
Worldwide Refining Trends Task Group 
will meet in April 1985. The National 
Petroleum Council was established to 
provide advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oi! and 
natural gas or the oil and natural gas 
industries. The Worldwide Refining 
Trends Task Group will address 
previous Council refining studies and 
evaluate refinery operations and their 
impact on petroleum markets. Its 
analysis and findings will be based on 
information and data to be gathered by 
the various task groups. 

The Worldwide Refining Trends Task 
Group will hold its fifth meeting on 
Tuesday, April 30, 1985, starting at 9:00 
a.m., in the Lubbock Room of the 
Houston Airport Marriott Hotel, 18700 
Kennedy Boulevard, Houston, Texas. 

The tentative agenda for the 
Worldwide Refining Trends Task Group 
meeting follows: 

1. Opening remarks by Chairman and 
Government Cochairman. 

2. Discuss the individual study 
assignments of the Worldwide Refining 
Trends Task Group. 

3. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Worldwide Refining 
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Trends Task Group is empowered to 
conduct the meeting in a fashion that 
will, in his judgment, facilitate the 
orderly conduct of business. Any 
member of the public who wishes to file 
a written statement with the Worldwide 
Refining Trends Task Group will be 
permitted to do so, either before or after 
the meeting. Members of the public who 
wish to make oral statements should 
inform Ms. Carolyn Klym, Office of Oil, 
Gas, Shale and Coal Liquids, Fossil 
Energy, 301/353-2709, prior to the 
meeting and reasonable provision will 
be made for their appearance on the 
agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room 1E-190, DOE Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, D.C., between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington, D.C., on April 8, 
1985. 

William A. Vaughan, 

Assistant Secretary, Fossil Energy. - 
[FR Doc. 85-9028 Filed 4-12-85; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER85-408-000, et al.] 


Alamito Co. et al.; Electric Rate and 
Corporate Regulation Filings 


April 10, 1985. 
Take notice that the following filings 
have been made with the Commission: 


1. Alamito Company 


[Docket No. ER85—408-000} 


Take notice that on April 1, 1985, 
Alamito Company (Alamito) tendered 
for filing Amendment No. 4 to the 
Tucson-San Diego Ten Year Power Sale 
* and Interconnection Agreement. The 
purpose of Amendment No. 4 is to set 
forth new capitalization ratios and 
contract deemed capacity related to 
Springville Unit 1 during the Revised 
Phase Four Period of the Tucson-San 
Diego Ten Year Power Sale and 
Interconnection Agreement. 

Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Central Power and Light Company 


[Docket No. ER85-205-000] 

Take notice that on February 28, 1985, 
Central Power and Light Company 
(CPL), submitted for filing a refund 
report pursuant to the Commission's 
Letter Order dated January 18, 1985. 


CPL submitted data that reflects the 
monthly overcollections for 1984, with 
interest calculated pursuant to the terms 
of the transmission service agreement, 
as agreed to by Houston Lighting and 
Power Company (HLP). 

The refund amount is due $142,022.00. 
HLP has concurred with CPL’s proposal 
to reimburse it for the overcharges plus 
interest through credits on HLP’s bills 
for January and February, 1985. 

Comment date: April 22, 1985, in 
accordance with Standard Paragraph H 
at the end of this notice. 


3. Central and South West Services, Inc. 


[Docket No. ER85-412-000] 


Take notice that on April 2, 1985, 
Central and South West Services, Inc. 
(“CSWS") tendered for filing an Interim 
Loss Compensation Procedure for the 
Central and South West System Prior to 
Energy Management Program 
Implementation, on behalf of the four 
Central and South West Corporation 
Operating Companies, Central Power 
and Light Company, Public Service 
Company of Oklahoma, Southwestern 
Electric Power Company, and West 
Texas Utilities Company. The procedure 
establishes a method for handling 
transmission losses resulting from 
energy transfers among the four 
Operating Companies. CSWS requests 
that the procedure be made effective as 
of December 14, 1984 and, accordingly, 
requests waiver of the notice 
requirements under the Federal Power 
Act. 

Copies of the filing have been served 
on the Arkansas Public Service 
Commission, the Louisiana Public 
Service Commission, the Oklahoma 
Corporation Commission and the Public 
Utilities Commission of Texas. Copies of 
the filing are also available for 
inspection in the main office and the 
division offices of each of the CSW 
operating subsidiaries. 

Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Florida Power Corporation 


[Docket No. ER85-407-000} 

Take notice that on April 1, 1985, 
Florida Power Corporation (Florida) 
tendered for filing a Letter of 
Commitment dated March 25, 1985 
providing for 10 MW of firm interchange 
service between Florida Power and the 
Sebring Utilities Commission. Florida 
Power states that the Letter of 
Commitment is executed pursuant to 
Service Schedule D of the Contract for 
Interchange Service dated February 1, 
1980 between Florida Power and the 
Sebring Utilities Commission which 
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contract is designated as Florida 
Power's Rate Schedule FERC No. 90. 
The Letter of Commitment is submitted 
for inclusion as a supplement to Service 
Schedule D. 

Florida Power requests that the letter 
of Commitment be permitted to become 
effective April 1, 1985, and therefore, 
requests waiver of the sixty day notice 
requirements. 

Copies of this filing have been served 
upon the Sebring Utilities Commission 
and the Florida Public Service 
Commission. 

Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Idaho Power Company 


[Docket No. ER85-413-000] 


Take notice that on April 2, 1985, 
Idaho Power Company (Idaho) tendered 
for filing in compliance with the Federal 
Energy Regulatory Commission's Order 
of October 7, 1978, a summary of sales 
made under the Company's 1st Revised 
FERC Electric Tariff, Volume No. 1 
(Supersedes Original Volume No. 1) 
during February 1985, along with cost 
justification for the rate charged. This 
filing includes the following 
supplements: 


Utah Power & Light Company, 

Supplement 40 
Sierra Pacific Power Company, 

Supplement 36 
Portland General Electric Company, 

Supplement 33 
Montana Power Company, Supplement 

33 
Los Angeles Water & Power Company, 

Supplement 23 
Puget Sound Power & Light Company, 

Supplement 13 
City of Burbank, Supplement 21 
City of Glendale, Supplement 22 
City of Pasadena, Supplement 20 

Idaho requests an effective date of 
February 1, 1985, and therefore requests 
waiver of the Commission's notice 
requirements. 

Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Georgia Power Company 
[Docket No. ER85—409--000) 

Take notice that on April 1, 1985, 
Georgia Power Company (Georgia 
Power) tendered for filing Revised Tariff 
Sheet No. 16 to its FERC Electric Tariff, 
Original Volume No. 2. Georgia Power 
states that its current partial 
requirements tariff will terminate by its 
own terms on May 31, 1985, because it 
has not received service contracts from 
any customers for service after the date 
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as required by the tariff. The revised 
tariff sheet will extend the deadline for 
twelve months. 

Georgia Power states that it has 
served copies of its filing on all of its 
partial requirements customers. 

Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Orange and Rockland Utilities 
[Docket No. ER85-381-000} 


Take notice that on March 11, 1985, 
Orange and Rockland Utilities, Inc., 
submitted for filing a Certificate of 
Concurrence with regard to the notice of 
termination of Rate Schedule FERC No. 
49 filed by Consolidated Edison 
Company of New York, Inc. 

Comment date: April 18, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Pacific Power & Light Company, an 
Assumed Business Name of PacifiCorp 


[Docket No. ER85-410-000] 


Take notice that on April 1, 1985, 
Pacific Power & Light Company (Pacific) 
an assumed business name of 
PacifiCorp, tendered for filing Exhibit A, 
Revision No. 8, dated October 29, 1984, 
to the Transmission Agreement 
(Pacific's Rate Schedule No. 123), 
between Pacific and Tri-State 
Generating and Transmission 
Association, Inc. (Tri-State). 

Exhibit A to the Transmission 
Agreement dated February 25, 1976 is 
revised annually in accordance with 
Article 6(b) of this Agreement, 
specifying commitments for service for a 
three-year rolling period. 

Copies of the filing were supplied to 
Tri-State and the Wyoming Public 
Service Commission. 

Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Tucson Electric Power Company 


(Docket No. ER85-414-000} 


Take notice that on April 3, 1985, 
Tucson Electric Power Company 
(Tucson) tendered for filing a Short 
Term Energy Agreement between 
Tucson and Southern California Edison 
Company (Edison). The primary purpose 
of this Agreement is to provide the terms 
and conditions relating to the sale by 
Tucson and the purchase by Edison of 
energy between May 1, 1985 and 
midnight, April 30, 1986. 

Tucson requests waiver of the 
Commission's notice requirements to 
allow an effective date of May 1, 1985. 

Tucson states that copies of the filing 
were served upon Edison. 


Comment date: April 23, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


10. Washington Water Power Company 
[Docket No. ER85~411-000} 

Take notice that on April 2, 1985, the 
Washington Water Power Company 
(Washington) tendered for filing a 
Transmission Wheeling Tariff, Schedule 
62. This tariff is related to transmission 
wheeling service for borderline 
customer loads provided only to the 
Bonneville Power Administration under 
a currently existing General Transfer 
Agreement. The tariff reflects a change 
in the method used to calculate the 
charges for this service. The provided 
change would increase revenues from 
transmission wheeling services provided 


to the Bonneville Power Administration , 


by approximately $990,000 based on the 
12-month period ending December 31, 
1984. 

Washington states that the proposed 
tariff is submitted for the purpose of 
compensating Washington for increases 
in its cost of capital, labor, materials, 
supplies and taxes. 

A copy of the filing has been served 
upon the Bonneville Power 
Administration. 

Comment date: April 24, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Wisconsin Power & Light Company 
[Docket No. ER84-576-000} 

Take notice that on March 11, 1985, 
Wisconsin Power & Light Company 
submitted for filing a revised fuel clause 
increasing the base cost of fuel to that 
as was filed in ER84—576-000 and to 
correct a clerical error that was made in 
the compliance filing in Docket No. 
ER85-576-003. 

WPL is hereby filing revised under 
bond tariff sheet Nos. 9.01, 9.21, 9.42 and 
9.53. The only change from the 
corresponding sheets filed earlier in this 
docket is the fuel cost base update from 
1.7330 ¢/kwh to 1.7637 ¢/kwh. The latter 
base cost is consistent with the rest of 
the revised under bond rates as filed 
December 3, 1984. 

Beginning with the fuel adjustment 
clause factor applied to March 1985 
wholesaie billings, WPL will use the 
revised fuel cost base of 1.7637 ¢/kwh. 

WPL will refund, without offset, 
January and February 1985 
overcollections with interest from the 
date of customer payment to the date of 
refund. That refund will be 
accomplished on or before March 29, 
1985. Interest will be calculated in 
accordance with the provisions of 
Section 35.19a of FERC Regulations. 
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Customers who have not paid 
February’s bill will be encouraged to 
pay the corrected amount and avoid the 
refunding process. 

Within 30 days of the refund WPL will 
submit to FERC a summary of the 
amounts billed, the corrected billings, 
the amounts refunded and the interest 
calculations for each affected customer. 

Comment date: April 24, 1985, in 
accordance with Standard Paragraph H 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 


‘ and 214 of the Commission's rules of 


practice and procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this fil’xg are on file with the 
Commission and are available for public 
inspection. 

H. Any person desiring to be heard or 
to protest this filing should file 
comments with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, on or before the comment date. 
Comments will be considered by the 
Commission in determining the 
appropriate action to he taken. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-8961 Filed 4-12-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. QF85-314-000, et al.] 


Bella Rosa Winery et al.; Small Power 
Production and Cogeneration 
Facilities; Qualifying Status; Certificate 
Applications, etc. 


Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Take notice that the following filings 
have been made with the Commission. 
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1. Bella Rosa Winery, Inc. 
[Docket No. QF85-314-000] 


April 5, 1985. 


On March 25, 1985, Bella Rosa 
Winery, Inc. (Applicant), of 5700 
Stockdale Highway, Suite 605, 
Bakersfield, California 93309 submitted 
for filing an application for certification 
of a facility as a qualifying small power 
production facility pursuant to § 292.207 
of the Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The facility is located two miles south 
of the City of Delano, in Kern County, 
California. The electric power 
production capacity will be 5.5 
megawatts. The primary energy source 
will be biomass in form of orchard and 
vineyard prunings. Natural gas will be 
used for combustion chamber startup 
(preheating) and will amount to no more 
than two percent of the total annual fuel 
consumption. 


2. Calaveras County Water District 
[Docket No. QF85-315-000] 
April 5, 1985. 


On March 28, 1985, Calaveras County 
Water District (Applicant), of P.O. Box 
846, 427 E. Charles Street, San Andreas, 
California 95249 submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant-to §292.207 of ine 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 5.7 megawatt hydroelectric 
facility will be located on Highland 
Creek in Tuolume County, California. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption for 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 


3. Flow Manager’s Partnership (BLM 
Property Windfarm 


[Docket No. QF85-325-000] 
April 9, 1985. 


On March 29, 1985, Flow Managers’ 
Partnership (Applicant), of 1183 Quarry 
Lane, Pleasanton, California 94566 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 


to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The 4.5 megawatt windfarm facility 
wil be located in Kern County, 
California. The facility will consisit of 30 
wind turbine generators each with a 
rating of 150 kilowatts. 


4. Pyropower Corporation, et al. 
[Docket No. QF85-324-000] 


April 10, 1985. 


On March 29, 1985, Pyropower 
Corporation, et a/. (Applicant), of One 
River Road, Schenectady, New York 
12345 and 5120 Shoreham Place, San 
Diego, California 92122, respectively, 
submitted a joint application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 
§ 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal consitutes a 
complete filing. 

The proposed topping-cycle 
congeneration facility will be located at 
Shell Oil Company’s Mount Poso site in 
Bakersfield, California. The facility will 
consist, in part, of a circulating 
atmospheric fluidized bed combustor- 
boiler unit and an extraction-condensing 
steam turbine/generator unit. The net 
electric power production capacity of 
the facility will be 49.9 MW. The electric 
energy will be sold to Pacific Gas and 
Electric Company. The primary energy 
source will be coal and/or petroleum 
coke. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-8941 Filed 4-12-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA85-2-33-002] 


E! Paso Natural Gas Co.; Motion for 
Leave To File Revised Tariff Sheets 


April 10, 1985. 


Take notice that on April 3, 1985, El 
Paso Natural Gas Company (“El Paso”), 
pursuant to Rule 212 of the Federal 
Energy Regulatory Commission's 
(“Commission”) Rules of Practice and 
Procedure, filed a motion for leave to 
file revised tariff sheets in substitution 
for the counterpart tariff sheets filed 
March 1, 1985 at Docket No. TA85-2-33- 
000 as part of El Paso’s regularly 
scheduled semi-annual purchased gas 
cost adjustment (“PGA”) to its rates. 

El Paso states that it estimated it 
would overrecover the Account 191 
balance upon which its October 1, 1984, 
surcharge was calculated by some 
$12,458,338. El Paso asked the 
Commission to waive its Regulations in 
order to allow this early transfer of an 
estimated credit to Account 191. The 
Commission's suspension order issued 
March 29, 1985 at Docket Nos. TA85~2- 
33-000 and TA85-2-33-001 (PGA85-2) 
granted, by waiver of its Regulations 
and El Paso’s tariff, E] Paso’s request to 
reduce the surcharge in this PGA by the 
estimated credit that would otherwise 
impact El Paso’s October 1, 1985, PGA. 
The Commission stated, however, that it 
would require El Paso to assume the risk 
of any underrecovery of its gas costs 
associated with the proposal. 
Furthermore, the Commission stated 
that the burden would be on EL Paso to 
justify recovery of any underrecovered 
amounts. E] Paso’s latest estimate 
indicates that the actual overrecovery it 
will experience could be some $600,000 
less than what it estimated when it filed 
the March 1, 1985 PGA. 

Accordingly, El Paso has requested 
that the Commission grant El Paso leave 
to file and place into effect the revised 
tariff sheets tendered herewith to be 
effective April 1, 1985 in substitution for 
their respective counterparts, made 
effective on April 1, 1985. The resulting 
surcharge is $0.0876 in lieu of $0.0862 as 
initially filed. When combined with the 
base gas cost reduction of $0.0246, the 
net PGA reduction is $0.1015 in lieu of a 
reduction of $0.1029. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of this Chapter. All such 
motions or protests should be filed on or 
before April 17, 1985. Protests will be 
considered by the Commission in 
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determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the © 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-8962 Filed 4-12-85; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP85-129-000) 


El Paso Natural Gas Co.; Notice of 
Tariff Filing 


April 10, 1985. 

Take notice that on April 5, 1985, El 
Paso Natural Gas Company (“El Paso’) 
tendered for filing, pursuant to Section 4 
of the Natural Gas Act and Part 154 of 
the Regulations issued thereunder by the 
Federal Energy Regulatory Commission 
(“Commission”), the following revised 
tariff sheets to its proposed Original 
Volume No. 1-A FERC Gas Tariff: 


Original Volume No. 1-A 


First Revised Sheet No. 20 
First Revised Sheet Nos. 101 and 102 

E] Paso states that it has filed a 
transportation tariff which, when made 
effective by the Commission, will permit 
E] Paso to provide interruptible 
transportation service for and-users 
pursuant to Section 157.209 of the 
Commission's Regulations. The rates 
reflected in said transportation tariff 
were established by the Stipulation and 
Agreement in settlement of Rate 
Proceedings which was approved by the 
Commission by letter order dated May 
31, 1983, at Docket No. RP82-33-000, et 
al. Subsequent to the effectiveness of 
said rates, El] Paso on December 31, 1984 
at Docket No. RP85-58-000, filed a 
notice of rate change for, among other 
things, transportation and other related 
services which rates are reflected on 
Sheet No. 1-D.2 of El Paso’s Third 
Revised Volume No. 2 Tariff. By order 
issued January 31, 1985, at Docket No. 
RP85-58-000, and letter order dated 
March 5, 1985, at Docket No. RP85-58- 
002, the Commission accepted said tariff 
sheet for filing and suspended its 
effectiveness until July 1, 1985, subject to 
refund. Therefore, El Paso filed revised 
tariff sheets to its proposed Original 
Volume No. 1-A Tariff to reflect those 
rates proposed at Docket No. RP85-58- 
000 to be effective July 1, 1985. 

El Paso requested that waiver be 
granted of all applicable rules and 
regulations of the Commission as may 
be necessary to permit the revised tariff 


sheets tendered herewith to become 
effective as of July 1, 1985. 

E] Paso states that copies of the 
instant filing have been served upon all 
of its interstate pipeline system 
customers and all interested state 
regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file the motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Captiol Street, NW., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of this Chapter. 

All such notions or protests should be 
filed on or before April 17, 1985. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-8963 Filed 4-12-85; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. RP85-130-000] 


El Paso Natural Gas Co.; Notice of 
Tariff Filing 


April 10, 1985. 

Take notice that on April 5, 1985, El 
Paso Natural Gas Company (“El Paso”) 
tendered for filing, pursuant to Section 4 
of the Natural Gas Act and Part 154 of 
the Regulations issued thereunder by the 
Federal Energy Regulatory Commission 
(“Commission”), the following tariff 
sheets to its FERC Gas Tariff, First 
Revised Volume No. 1 and proposed 
Original Volume No. 1-A: 


First Revised Volume No. 1 


First Revised Sheet No. 2 
First Revised Sheet No. 10 


Original Volume No. 1-A 


Original Sheet Nos. 1 through 400 

E] Paso states that the tendered tariff 
sheets, when accepted for filing and 
permitied to become effective, will 
implement a separate transportation 
tariff for El Paso’s interstate pipeline 
system, establish an initial end-user 
transportation rate schedule (TEU-1) 
and make reference tothe 
transportation tariff in El Paso's First 
Revised Volume No. 1 Tariff. The 
transportation tariff proposed is 
consistent with the Commission’s Final 
Rule (Order No. 319) issued July 20, 1983 
at Docket No. RM81-29-000, wherein the 
Commission expanded its blanket 
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certificate program to include, inter alia, 
the transportation of natural gas for high 
priority end-users pursuant to § 157.209 
of the Commission’s Regulations.'.Order 
No. 319 contained a proviso that prior to 
implementing transportation 
arrangements pursuant to § 157.209, the 
transporting interstate pipeline must 
have established a generally applicable 
transportation tariff. Accordingly, in 
order to position itself to transport gas 
for end-users under the blanket 
certificate program, E] Paso is filing a 
transportation tariff which, when 
accepted for filing and permitted to 
become effective, will provide for 
interruptible transportation service for 
end-users on the terms and conditions 
otherwise promulgated as part of that 
program. 

E] Paso further states that in its 
written comments filed in response to 
the Commission's Notice of Inquiry at 
Docket No. RM85-1-000 (Phase I), El 
Paso urged the Commission to permit 
pipelines to establish transportation rate 
structures which would give pipeline 
managements greater flexibility to vary 
transportation rates as necessary to 
meet competition and otherwise to 
accommodate rapidly changing market 
conditions. Proposed initial Rate 
Schedule TEU-1 reflects El Paso’s 
specific proposal in this regard; namely, 
in lieu of fixed and stated transportation 
rates, the proposed initial rate schedule 
incorporates a range or “band” of 
possible rates, the under and lower 
limits of which are six cents (6.0¢) more 
of less, respectively, of the mid-point 
rates. j 

El Paso requested that the 
Commission waive its Regulations, as 
may be appropriate and necessary, so 
that the primary tariff sheets tendered 
comprising El Paso’s proposed Original 
Volume No. 1-A Tariff, including Rate 
Schedule TEU-1, be accepted for filing 
and permitted to become effective 
immediately. However, the event that 
the Commission is not disposed to 
permit primary Original Sheet Nos. 101 
and 102 reflecting the rate “band” 
approach to take effect immediately, El 
Paso requested that the Commission 
nevertheless accept for filing and permit 
immediate effect to be given to primary 
Original Sheet Nos. 1 through 100 and 
103 through 400, and to alternative 


‘ Concurrent with the issuance of Order No. 319, 
the Commission issued Final Rule (Order No. 234-B) 
which amended § 157.209 of the Commission's 
Regulations by providing that any end-user will be 
eligible for transportation through june 30, 1985. By 
Notice of Proposed Rulemaking issued March 22, 
9185, at Docket Nos. RM81-19-000 and RM81-29- 
000, the Commission, among other things, proposed 
to extend such eligibility until December 31, 1985. 
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Original Sheet Nos. 101 and 102 on 
which the transportation rates 
established in El Paso’s Docket No. 
RM82-33 rate settlement are set forth as 
fixed and stated rates. Further, in the 
event that the Commission is disposed 
to establish a hearing procedure for the 
purpose of giving further consideration 
to any issues raised by any portion of 
proposed Original Volume No. 1-A, 
including the rate “band” approach 
reflected on primary Original Sheet Nos. 
101 and 102, El Paso requested that such 
hearing be conducted on a consolidated 
basis with the hearing which the 
Commission has already directed be 
held concerning E] Paso’s Notice of Rate 
Change filing at Docket No. RM85-58. 
Finally, and in any event, El Paso 
requested that proposed Original 
Volume No. 1-A, including primary 
Original Sheet Nos. 101 and 102, be 
permitted to be made effective no later 
than July 1, 1985, concurrent with the 
effectiveness of the proposed rates at 
Docket No. RM85-58. 

E] Paso states that copies of the 
instant filing have been served upon all 
of its interstate pipeline system 
customers and all interested state 
regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC. 20426, in accordance with 
§§ 385.214 and 385.211 of this Chapter. 
All such motions or protests should be 
filed on or before April 17, 1985. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-8964 Filed 4-12-85; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket Nos. CP85-661-002 et al.) 


Panhandle Eastern Pipe Line Co. et al.; 
Natural Gas Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Panhandle Eastern Pipe Line 
Company 

{Docket No. CP85-661-002] 

April 5, 1985. 


Take notice that on March 21, 1985, 
Panhandle Eastern Pipe Line Company 


(Panhandle), P.O. Box 1642, Houston, 
Texas 77001, filed in Docket No. CP84— 
661-002 a request pursuant to Section 
157.205 of the Commission's Regulations 
(18 CFR 157.205) for authorization to 
increase the quantity of gas transported 
for Caterpillar Tractor Company 
(Caterpillar) pursuant to the 
authorization granted in Docket No. 
CP84-661-000 under the certificate 
issued in Docket No. CP83-83-000 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Panhandle states that pursuant to the 
authorization in Docket No. CP85-661- 
000, as amended by Compliance Report 
of January 18, 1985, Panhandle receives 
gas at existing points of interconnection 
between Panhandle and Union Texas 
Products Company in Major, Woods and 
Woodward Counties, Oklahoma. 
Panhandle explains that it then 
transports and redelivers the gas to 
Central Illinois Light Company which in 
turn makes ultimate delivery to 
Caterpillar for its end-use at its facility 
in Peoria, Illinois. 

Panhandle proposes to increase the 
maximum daily quantity of gas 
transported from 11,000 Mcf to 12,500 
Mcf. Other than this increase in ~ 
volumes, Panhandle proposes no other 
changes to the activity and states that 
the service is on behalf of the same end- 
user, at the same end-user location 
within the same maximum annual 
volumes authorized in this docket, and 
under the same terms and conditions 
authorized in the basic service. 

Comment date: May 20, 1985, in 
accordance with Standard Paragraph G 
at the end of this notice. 


2. Mississippi River Transmission 
Corporation 

[Docket No. CP85-402-000] 

April 5, 1985. 

Take notice that on March 29, 1985, 
Mississippi River Transmission 
Corporation (Applicant), 9900 Clayton 
Road, St. Louis, Missouri 63123, filed in 
Docket No. CP85-402-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
Applicant to transport natural gas for 
direct end-use sales under three new 
rate schedules, all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

It is stated that Applicant's system 
throughput has changed dramatically 
over the last five years, declining from 
about 222,000,000 Mcf of gas in 1979 to 
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156,000,000 Mcf in 1984, and that as 
recently as 1970 system usage was as 
high as 247,000,000 Mcf. It is contended 
that competition between natural gas 
and alternative fuels in Applicant's 
service area has contributed in part to 
this sales decline, and in addition gas- 
to-gas competition is becoming more 
prevalent in the marketing efforts of 
natural gas supply systems in general 
and those operating within or near 
Applicant’s service area. Applicant 
claims this is evidenced by a 
proliferation of non-traditional 
marketing vehicles such as special 
marketing programs (SMP's), discount 
rate schedules, new transportation rate 
schedules, and off-system sales 
arrangements that have been approved 
by the Commission and encouraged by 
various state commissions in 
Applicant’s service area. 

Applicant asserts it has had success 
in its efforts to reduce its overall cost of 
gas, which it claims has declined by 
over 17 percent since March 1983. In 
addition it is stated that reductions in 
non-gas costs instituted by Applicant 
from March 1983 to the present have 
resulted in an overall reduction in its 
firm industrial sales rate of 
approximately $1.17 per million Btu. It is 
asserted that despite such success, 
certain of Applicant's direct sales 
customers continue to desire the 
opportunity to participate in end-user 
transportation arrangements. 

Applicant believes certain of its gas 
sales already lost to alternative fuels 
may be recoverable and that 
implementation of the proposed 
transportation service would mitigate 
the potential loss of existing load. 
Applicant bases both assumptions upon 
Applicant's belief that it would continue 
to succeed in reducing its system gas 
costs through the purchase of less 
expensive supplies and that it would 
succeed in bringing its contracted 
pipeline supply more in balance with its 
current market requirements, 

Applicant states it has not encouraged 
or participated in end-user 
transportation on its system because of 
its concern about a poteniially 
detrimental shift to non-participating 
customers of not only its own system's 
fixed costs, but demand gas costs and 
minimum commodity bill charges of its 
pipeline suppliers as well. Additionally, 
Applicant claims its high ratio of 
pipeline-to-producer-supplied gas makes 
a conventional SMP program 
inappropriate on its system. It is averred 
that increased alternative fuel and gas- 
on-gas competition, however, threaten 
additional and potentially irreversible 
loss of Applicant's system throughput. 
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Applicant’seeks to/halt and restore gas 
throughput lost to: such competition by 
making available on an:experimental 
basis through December 31, 1985, the 
proposed limited-term' transportation 
service.. Applicant believes the proposed 
service is desirable because it would 
accomplish two important objectives for 
Applicant's customers: (i) it-would 
provide transportation as an option for 
energy cost reductions during 
Applicant's gas cost reduction transition 
and (ii) it would protect the remaining 
customers from fixed cost shifts which 
would occur if:such:volumes were not 
moved through Applicant's system. 
Authorization for the proposed service 
is being requested for:a limited term 
because Applicant believes that the 
program would be needed only during a 
transitional period in which it-expects to 
reduce its gas supply-costs, thereby 
enhancing its competitiveness with 
nontraditional marketing programs and 
alternative fuels. 

Applicant proposes to add to.Second 
Revised Volume No. 1 of its FERC Gas 
Tariff three transportation rate 
schedules and related forms of service 
agreements. It is stated one’rate 
schedule would be applicable to direct 
end-user sales customers on Applicant's 
system whose purchases of gas from 
third parties result in sales displacement 
on the system. The: other two rate 
schedules would be applicable to new 
end-uses not currently served by 
Applicant. It is claimed that in.each 
case, the end-user would provide fuel 
and loss volumes under the proposed 
rate schedules. Such volumes are said to 
be based on the 3:percent relationship of 
fuel and loss volumes to systemwide 
sales reflected'in Applicant's stipulation 
and agreement in Docket No. RP84-63. 

It is indicated that Rate Schedule DT 
would be available for direct end-user 
load presently served by Applicant 
which may be susceptible to loss to 
alternative fuel or gas-on-gas 
competition and that Applicant has 
chosen to place volume limitations on 
Rate Schedule DT transportation so that 
Applicant and interested parties can 
assess the impact of the program on 
other system customers and make 
subsequent adjustments, if necessary. 
Service to any end-user under Rate 
Schedule DT would be limited to 25 
percent of the actual average daily 
volumes purchased by such end-user 
from Applicant:for the twelve months 
ended August 31, 1984, it is stated. It is 
further stated direct end-use sales made 
during such period generally correspond 
to the 25,000,000 Mcf aggregate direct 
sales volumes utilized in the design of 
Applicant's presently effective 


jurisdictional-rates. The 25 percent 
limitation'would be-established as a 
ceiling because Applicant believes the 
sales volume displaced as a 
consequence of that level of Rate 
Schedule DT transportation:is 
significant to it and its customers but 
can be incrementally cut back from 
available:supply sources with minimal 
effect on‘its system gas cost. 

Applicant asserts the rate under Rate 
Schedile‘DT is designed to reflect the 
same fully allocated non-gas costs as 
contained in its presently effective 
jurisdictional rates, including the costs 
of production and gathering, storage, 
and transmission services. It is claimed 
the Rate Schedule DT rate was designed 
to include both the demand and 
commodity components of Applicant's 
non-gas.cost of service. Rate Schedule 


DT transportation would be provided on 


a firm basis because the volumes moved 
thereunder would displace existing 
sales, it is claimed. 


Applicant's proposed Rate Schedule 
NDT-1 would be available for volumes 
which would not displace. existing sales, 
such as volumes which have been lost to 
alternative fuels or volumes not 
previously delivered by Applicant. Rate 
Schedule NDT-1 service would be made 
available.on a.non-firm, best-efforts 
basis. It is.asserted that the rate under 
Rate. Schedule NDT-1 is designed to 
reflect only Applicant's fully allocated 
commodity transmission.cost of service 
and that Applicant does not.propose to 
include demand. costs in the NDT-1 
rates. because those costs would be 
recovered through its.existing sales 
rates and under Rate Schedule DT. 
Therefore,.it is claimed the Rate 
Schedule NDT-1 rate.should enhance 
Applicant's ability to recover load 
previously lost to alternative fuels or 
gas-on-gas competition. 

Applicant's proposed Rate Schedule 
NDT-2 would also be available for 
volumes. which would not displace 
existing sales. It is stated Rate Schedule 
NDT-2.service would be made available 
on a firm basis if the end-user desires. It 
is claimed that the Rate Schedule NDT- 
2 rate is. designed on the same basis and 
is identical, except as to eligible users, 
to Rate Schedule DT. 

Applicant states the transportation of 
gas under Rate Schedules DT, NDT-1 
and NDT-2 would be limited to gas sale 
requirements that are being or could 
otherwise be served by 

(1) Alternative fuels whether 
alternative fuel capability is installed or 
not, 

(2) Producer direct sales 
arrangements, 
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(3) Gas:made available under 
industrial:sales: programs, or other 
similar programs, 

(4)'Gas’sold' by pipelines under 
special discount’rates or in off-system 
sales, 

(5) Propane or‘synthetic natural gas, 
or 

(6) Interruptible sales service rate 
schedules. 

Applicant proposes a flat unit 
transportation rate for Rate Schedules 
DT, NDT-1 and NDT-2 service. It is 
asserted that a flat unit transportation 
rate is presently utilized for non-end- 
user transportation services because of 
the relatively short straight line nature 
of Applicant's pipeline:system. 
Approximately 95 percent of Applicant's 
market requirements are located in the 


_ greater St. Louis metropolitan area on 


the north end of its system, while its 
major supply-sources including its large 
East and West Unionville storage fields 
are located at the foot of the pipeline in 
northern Louisiana, it is asserted. 
Applicant asserts that service provided 
pursuant’to the proposed rate schedules, 
no matter where such gas it introduced 
into its pipeline, would have an impact 
on the balancing of its supply and 
market which are located at opposite 
ends of the pipeline system. 

Applicant proposes to retain the 
revenues generated under Rate Schedule 
DT and to:credit the revenues generated 
under Rate Schedules NDT-1 and NDT- 
2, less 1 centper million Btu, to Account 
No. 191. Applicant’contends its 
presently effective rates are designed on 
total sales of 149,000,000 Mcf (including 
124,000,000 Mcf jurisdictional and 
25,000,000 Mcf non-jurisdictional) and 
no end-user transportation. Applicant 
states it sells gas to its jurisdictional 
customers under a single part 
commodity rate with no minimum 
purchase or fixed cost recovery charge. 
Applicant believes that a significant 
amount of the end-user supply it agrees 
to transport would be under proposed 
Rate Schedule DT and that those 
volumes would be expected to displace 
corresponding sales volumes on which 
Applicant's rates are presently designed. 
It is stated that if Applicant were 
required to credit revenues from service 
under Rate Schedule DT, it would be 
deprived of revenues it would have 
received if its firm sales had not been 
displaced and that given the foregoing 
and the fact that Applicant is providing 
such service on a voluntary basis. during 
its current transition period, it should be 
permitted to retain Rate Schedule DT 
revenues to avoid such loss of revenue. 
Applicant believes that its. revenue 
retention proposal is appropriate and 
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consistent with the treatment by the 
Commission of similar revenues. 

Applicant also proposes that revenues 
generated under Rate Schedules NDT-1 
and NDT-2, less 1 cent per million Btu, 
be credited to Account 191 in a manner 
consistent with Section 157.206(h) of the 
Commission's Regulations. 

Applicant is requesting such blanket 
authorization as may be required to 
permit any existing direct industrial 
sales customer with which it negotiates 
a mutually beneficial end-user 
transporation agreement to utilize such 
service through December 31, 1985. Such 
blanket authorization would apply only 
to existing customers where there is no 
change in approved delivery points or 
authorized volumes, it is stated. It is 
further stated Applicant would follow 
the Commission’s formal notice and 
protest procedure for end-user 
transportation provided to a new end- 
user. 

In order for the Commission and 
interested parties to monitor Applicant's 
end-user transportation program 
Applicant states it would file reports 
with the Commission on July 31, 1985, 
and January 31, 1986, containing the 
following information: 

(1) The name of each end user 
purchaser, 

(2) The rate schedule utilized, 

(3) The volumes of transportation gas 
delivered to each purchaser, 

(4) The transportation charge for each 
transaction, and 

(5) Affidavits by end-user purchasers 
attesting whether the transport was 
either a displacement of an exisiting 
sale or requirements not currently 
delivered by Applicant. 

Comment date: April 26, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. i 


3. Carnegie Natural Gas Company 


[Docket No: CP85—406-000] 
April 10, 1985. 

Take notice that on April 1, 1985, 
Carnegie Natural Gas Company 
(Applicant), 800 Regis Avenue, 
Pittsburgh, Pennsylvania 15236, filed in 
Docket No. CP85-406-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the sale of natural gas to New Jersey 
Natural Gas Company (New Jersey) and 
the approval of tariff sheets proposed to 
be included as part of Applicant's FERC 
Gas Tariff for the aforesaid sales, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant seeks authorization to sell a 
maximum quantity of 4,000,000 dt 


equivalent of gas and a mimum quantity 
of 3,000,000 dt equivalent, with a 
maximum daily entitlement of 27,000 dt 
equivalent, to New Jersey during the 
winter period, November 1 through 
March 31, for a term of fifteen years and 
year-to-year thereafter until terminated 
by the parties. Applicant proposes to 
make such sale on a firm basis pursuant 
to the proposed new tariff, Rate 
Schedule LVWS, attached as Exhibit P 
to the application, which would offer 
firm winter service to any distribution or 
pipeline company. In addition to the firm 
service of up to 27,000 dt equivalent per 
day during the winter period, Applicant 
seeks authorization to sell an 
interruptible sales quantity of natural 
gas predicated upon the requirements of 
New Jersey and the available gas supply 
of Applicant. Applicant states that such 
interruptible service is to be provided 
under the proposed new tariff, Rate 
Schedule LVIS, attached as Exhibit P to 
the application, and would be available 
on a year-round basis to any customer 
which has executed a service agreement 
as provided under the proposed new 
rate schedule for firm winter service, 
Rate Schedule LVWS, and on any given 
day has taken its maximum daily winter 
entitlement during the winter period, 
November 1 through March 31. 
Applicant states that it has entered into 
a precedent agreement dated March 27, 
1985, with New Jersey to provide the 
firm winter and interruptible natural gas 
service for the fifteen-year period, and 
from year-to-year thereafter. This 
agreement is attached to the application 
as Exhibit I. 

Applicant requests authorization to 
place into effect First Revised Sheet No. 
4, Original Sheet Nos. 4a, 4b, 4c, 4d and 
4e, Original Sheets 47 through 92, and 
the new revised FERC Gas Tariff, 
Second Revised Volume No. 1 cover 
page. It is indicated that the proposed 
tariff sheets would implement Rate 
Schedules LVWS and LVIS and other 
specific terms and conditions contained 
in the service agreements attached as 
Exhibit P of the application. 

Applicant states further that the gas 
sold would be delivered to New Jersey 
at Waynesburg, Pennsylvania, and 
transportation of said volumes would be 
accomplished by displacement of 
natural gas through the pipeline system 
of Texas Eastern Transmission 
Corporation (TETCO), which supplies 
natural gas to both Applicant and New 
Jersey. It is indicated that New Jersey 
would enter into a transportation 
agreement with TETCO for the 
transportation of gas from Waynesburg, 
Pennsylvania, to its facilities at their 
inter-connection with TETCO’s pipeline 
in New Jersey. Applicant states that 


TETCO has indicated to Applicant and 
New Jersey that it would be willing and 
able to provide such transportation 
service. 

Applicant states that it has adequate 
gas supply to justify the addition of the 
proposed commitment and that no 
additional facilities would be 
constructed to implement this sale. 

Comment date: May 1, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


4. Colorado Interstate Gas Company 


[Docket No. CP85-377-000] 
April 9, 1985. 

Take notice that on March 19, 1985, 
Colorado Interstate Gas Company 
(Applicant), Post Office Box 1087, 
Colorado Springs, Colorado 80944, filed 


~in Docket No. CP85-377-000 a request 


pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) for permission and approval to 
abandon metering facilities formerly 
used to sell and deliver natural gas to 
Natural Gas Pipeline Company of 
America (Natural) at the Five Mile sales 
meter station (Five Mile} located in 
Moore County, Texas, under the 
authorization issued in Docket No. 
CP83-21-000 pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

It is stated that the Five Mile station 
was constructed and operated under 
authority granted in Docket No. CP77- 
74. It is explained that the metering 
facilities to be abandoned consist of two 
8-inch meter runs, meter building, 
appurtenant surface piping and 
perimeter fencing. It is further stated 
that the Five Mile station has been 
inactive and not used for sales since 
March 1979 and that Applicant and 
Natural have determined that the 
metering facilities would not be needed 
to provide service to Natural in the 
future. Applicant asserts that Natural 
has provided written consent to the 
proposed abandonment of the Five Mile 
station. 

Comment date: May 24, 1985, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. Equitable Gas Company, a Division of 
Equitable Resources, Inc. 

[Docket No. CP85-403-000] 

April 10, 1985. 

Take notice that on March 29, 1985, 
Equitable Gas Company, a division of 
Equitable Resources, Inc. (Applicant), 
420 Boulevard of the Allies, Pittsburgh, 
Pennsylvania 15219, filed in Docket No. 
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CP85-403-000 an.application:pursuant to 
Section 7(b) of the Natural Gas Act for 
permission and approval to abandon 
natural gas service to Revere Natural 
Gas Company (Revere), and the 
facilities appurtenant to.said service, all 
as more fully set forth.in the application 
which is on-file with the Commission 
and open to:public inspection. 

Applicant states that it sells natural 
gas to Revere for resale to ultimate 
customers pursuant to-authorization 
issued September 17, 1979, in Docket No. 
CP79-290, et al. Applicant states that 
beginning in early 1983, Revere became 
delinquent in its payments for. gas 
service provided by Applicant and has 
remained in arrears to this date. 
Applicant claims that the situation has 
deteriorated to the point that, as of 
March 1, 1985, Revere owes Applicant a 
total of $200,213.96. Applicant asserts 
that meetings have been held between 
representatives of Applicant, Revere 
and staff members of the Pennsylvania 
Public Utility Commission, which has 
jurisdiction over Revere'’s retail sales, 
but no acceptable-:resolution of the 
problem has been found to date. 
Applicant states that investigation of 
Revere’s financial situation indicates 
that Applicant cannot expect payment 
of the amounts owed it in the near 
future, since Revere doés not appear to 
be financially sound. 

Applicant indicates that it is 
proposing the subject abandonment 
authorization only as a last resort and 
states thatthe public convenience and 
necessity are not served by requiring it 
to continue service to a customer which 
does not, and, apparently, cannot 
comply with the terms of the Applicant's 
FERC tariff. 

Comment date: May 1, 1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 


6. Southern Natural Gas Company, 
United Gas Pipe Line‘Company 


[Docket No. CP84-708-001] 
April 10,1985. 


Take notice that on March 18, 1985, 
Southern Natural Gas Company 
(Southern), -P.O. Box 2563, Birmingham, 
Alabama 35202, and United:Gas Pipe 
Line Company (United), P.O. Box 1478, 
Houston, Texas 77001, filed.in Docket 
No. CP84-708-001 an amendment to 
Southern’s application filed in Docket 
No. CP84~708-000'to request pursuant to 
Section 7(b) of the Natural Gas Act 
permission and approval to abandon 
certain metering, pipeline and 
appurtenant facilities in the Carthage 
field area, Panola County, Texas, all as 
more fully set forth:in the amendment 


which is on file-with the Commission 
and open to:public inspection. 

Specifically, Southern and United 
amend Southern's application in:Docket 
No. CP84~708-000 to include United as a 
co-applicant in requesting permission 
and approval to abandon the above 
facilities. 

Comment date: May 1, 1985, in 
accordance with the:first subparagraph 
of Standard Paragraph F at the end of 
this:notice. 


7. United Gas Pipe Line Company 


[Docket No. CP-85-368-000) 
April 10, 1985. 

Take notice that on'March 15, 1985, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77001, 
filed in Docket No. CP85-368-000 an 
applicetion pursuant to-Section 7 of the 
Natura! Gas Act for permission and 
approval to abandon, as necessary, 
certain natural gas services rendered to 
Texas Eastern Transmission 
Corporation (Texas Eastern), and:fora 
certificate of public convenience and 
necessity authorizing new service to 
Texas Eastern pursuant to certain 
agreements, all as more fully set forth in 
the application on file with the 
Commission and open to public 
inspection. 

United:proposes to sell to Texas 
Eastern up to’600,000'Mcf per day 
effective November 1, 1985, and up to 
500,000-Mcf of gas per day effective 
November 1, 1986, and to construct a 
3,300 horsepower compressor station 
and related facilities at a cost of $4.128 
million, to be financed from funds.on 
hand, to increase the delivery pressure 
from 400 psia to 815 psia at United's 
Longview, Texas, delivery point. 
Additionally, United proposes to add the 
following six secondary delivery points 
at existing exchange and transportation 
points between United and Texas 
Eastern: (1) Near the City of Castor, 
Bienville Parish, Louisiana; (2) near the 
City of Ganado, Jackson, County, Texas; 
(3) near the Sharon Compressor Station, 
Clairborne Parish, Louisiana; (4) near 
the City of Valentine, LaFourche Parish, 
Louisiana; (5) near Texas Eastern’s 
Huntsville Compressor Station, San 
Jacinto County, Texas; and (6):near the 
City of Opelouses, St. Landry Parish, 
Louisiana. 

United further proposes (1) to change 
Texas Eastern’s Minimum Volume, as 
set forth in Paragraph 5 of Rate Schedule 
PL-N, to equa! the lesser of 66%. percent 
of Texas Eastern’s annualized Maximum 
Daily Quantity (MDQ).or 14.68.percent 
of its tota) sales tor the Minimum Bill 
Year (effective November 1, 1985), and 
then to the lesser of 66%s. percent of 


Federal Register / Vol. 50, No.’72 / Monday, April 15, 1985 / Notices 


Texas Eastern's annualized MDQ or 
12.38 percent of its total sales for the 
Minimum Bill Year (effective November 
1, 1986); and (2):change Texas Eastern’s 
Minimum Bill Year to:run from 
November 1 to October 31 of the 
following year. 

It is stated that the rate paid by Texas 
Eastern would be pursuant to Rate 
Schedule PL-N. United:states that the 
new service agreement would replace 
the contract obligation. underlying the 
certificated service United is presently 
rendering Texas Eastern under the April 
23, 1963, and August 7, 1963, service 
agreements between the parties. 

Comment date:‘May 1, 1985, in 
accordance with Standard Paragraph F 
at the:end of this:notice. 


8. United Gas Pipe‘Line Company 
[Docket No. CP85-372~000} 


April 10, 1985. 


Take notice that on March 18, 1982, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77001, 
filed in Docket No..CP85-372-000 an 
application pursuant to Section 7(b) of 
the Natural Gas Act for permission and 
approval to abandon the transportation 
of natural.gas for Southern Natural Gas 
Company (Southern) under United's 
Rate Schedule X-98, all‘as more fully set 
forth in the application on file with the 
Commission. and open to-public 
inspection. 

United states that it is authorized to 
transport up to 10,000 Mcf of natural gas 
per day for Southern from various points 
on the Carthage field gathering system 
to an existing interconnection between 
the systems of United and Southern at 
Perryville, Quachita Parish, Louisiana, 
under the gas transportation agreement 
between United and Southern dated 
September 19, 1977..It.is indicated that 
this gas transportation agreement 
expired by its terms:on October 31, 1984, 
and that Southern has given United 
notice of its desire to terminate the 
service in accordance with the 
agreement. Therefore, United requests 
permission and approval to abandon.the 
gas transportation service for Southern 
under United’s Rate-Schedule X-98. 

Comment date: May 1, 1985,.in 
accordance with Standard Paragraph F 
at the end of this notice. 


9, Wyoming Interstate Company, Ltd. 
[Docket No. CP83-63-001] 


April 10, 1985. 


Take. notice thaton March 18, 1985, 
Wyoming Interstate Company, Ltd. 
(WIC),.P.O. Box 1087, Colorado Springs, 
Colorado 80944, filed. in Docket No. 
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CP83-63-001 an amendment to its 
pending application filed November 4, 
1982, in Docket No. CP83-63-000 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity pursuant to 
Section 7 of the Natural Gas Act, 
authorizing the transportation of gas on 
a firm basis on behalf of Tennessee Gas 
Pipeline Company, a Division of 
Tenneco Inc. (Tennessee), all as more 
fully set forth in the amendment which 
is on file with the Commission and open 
to public inspection. 

WIC proposes to add the ability to 
redeliver firm transportation gas not to 
exceed a total of 75,000 Mcf per day, 
plus any authorized overrun volumes as 
may be transported by WIC for the 
account of Tennessee to either, or in 
combination, Colorado Interstate Gas 
Company (CIG) or Trailblazer Pipeline 
Company (Trailblazer). It is stated that 
the points of redelivery would be the 
existing interconnection with the 
facilities of CIG and Trailblazer at the 
Rockport Delivery Point, the eastern * 
terminus of the WIC system in Colorado. 

Comment date: May 1, 1985, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NW., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participateas a party in 
any hearing therein must file 4 motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Act and 
the Commission's Rules of Practice and 
Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 


certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-8943 Filed 4-12-85; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Energy Research 


Health and Environmental Research 
Advisory Committee; Open Meeting 


Pursuant to the provision of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following meeting: 


Name: Health and Environmental! Research 
Advisory Committee (HERAC). 

Date and time: May 14, 1985—9:00 a.m.—5:00 
p.m.; May 15, 1985—9:00 a.m.-Noon. 

Place: Conference Room A-410, 
Department of Energy, Germantown, 
Maryland 20545. 

Contact: David A. Smith, Department of 
Energy, Office of Health and Environmental 
Research (ER-72), Office of Energy Research, 
Washington, D.C. 20545, Telephone: 301/353- 
2289. 

Purpose of the committee: To provide 
advice on a continuing basis to the Secretary 
of the Department of Energy (DOE), through 
the Director of Energy Research, on the many 
complex scientific and technical issues that 
arise in the development and implementation 
of the Health and Environmental Research 
(HER) program. 

Tentative agenda: Briefings and 
discussions of: 


Tuesday, May 14, 1985 
¢ Discussion of HER Planning. 
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¢ Report from HERAC Subcommitee on 
Risk Analysis. 
¢ Public comment (10 minute rule). 


Wednesday, May 15, 1985 


¢ Report from HERAC Subcommittee on 
Ecology. 

¢ Discussion of New Business. 

¢ Public comment (10 minute rule). 

Public participation: The meeting is open to 
the public. Written statements may be filed 
with the Committee either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
items should contact David A. Smith at the 
address or telephone number listed above. 
Requests must be received 5 days prior to the 
meeting and reasonable provision will be 
made to include the presentation on the 
agenda. The Chairperson of the Committee is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Transcripts: The transcript of the meeting 
will be available for public review and 
copying at the Freedom of Information Public 
Reading Room, IE-190, Forrestal! Building, 
1000 Independence Avenue, SW., 
Washington, D.C., between 9:00 a.m. and 4:00 
p.m., Monday through Friday, except Federal 
holidays. 

Issued at Washington, D.C. on April 10, 
1985. 


J. Robert Franklin, 

Deputy Advisory Committee Management 
Officer. 

[FR Doc. 85-9029 Filed 4-12-85; 8:45 am] 
BILLING CODE 6450-01-M 





ENVIRONMENTAL PROTECTION 
AGENCY 


[OPPE-FRL-2817-4] 
Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 





SUMMARY: Section 3507(a)(2)}(B) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) requires the Agency 
to publish in the Federal Register a 
notice of proposed information 
collection requests (ICRs) that have 
been forwarded to the Office of 
Management and Budget for review. The 
ICR describes the nature of the 
solicitation and the expected impact, 
and, where appropriate includes the 
actual data collection instrument. The 
following ICRs are available to the 
public for review and comment. 

FOR FURTHER INFORMATION CONTACT: 
Nanette Liepman (PM-223); Office of 
Standards and Regulations; Regulation 
and Information Management Division, 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
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20460; telephone (202) 382-2742 or FTS 
382-2742. 


SUPPLEMENTARY INFORMATION: 


Office of Pesticides and Toxic 
Substances 


¢ Title: Claim for Indemnification, 
Request for Federal Disposal for Silvex/ 
2,4,5-T (EPA #1241). (This request is for 
a new collection.) 

Abstract: EPA requires holders of 
Silvex and 2,4,5-T pesticide products 
suspended under FIFRA regulatory 
actions to file claim forms in order to 
request indemnification for, and federal 
disposal of, the products so suspended. 
The information provided will be used 
by EPA to document the claimants’ 
rights to indemnification. 

Respondents: Holders of Silvex and 
2,4,5-T pesticide products suspended 
under FIFRA regulatory actions. 

¢ Title: Leaking Underground Storage 
Tank Survey—Reimbursement 
Amendment (EPA #1174). 

Abstract: This is an amendment to the 
Leaking Underground Storage Tank 
Survey, OMB No. 2070-0037, to collect 
information for reimbursement to 
owners or operators for costs, including 
loss of business opportunity, due to 
closure or interruption of an 
underground tank for tightness testing. 
Reimbursement is required by RCRA as 
amended, section 9009(f). 

Respondents: Underground storage 
tank owners or operators who incurred 
costs due to responding to survey. 


Water Programs 


National Pollutant Discharge 
Elimination System (NPDES) 


EPA is consolidating several 
Information Collection Requests for 
NPDES application forms and related 
requirements into a single justification 
document. The Agency is not proposing 
any changes to forms or regulations at 
this time; the consolidation merely asks 
for continued OMB approval. 

° Title: Application for Permit to 
Discharge Wastewater, and Associated 
Regulations (EPA #0226). 

Abstract: Facilities intending to 
discharge any pollutant (effluent) into 
national waters must obtain a permit. 
Applicants submit data, form(s) and/or 
supplemental data to the permit 
authority, describing facility location, 
receiving waters, and nature of 
discharge. The permit authority 
approves/disapproves the request and 
sets permit conditions. 

Respondents: Businesses, farms, state 
and local governments, and other 
facilities discharging wastewater. 
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Agency PRA Clearance Requests 
Completed by OMB 


EPA #0612, Affirmation of Non- 
Multinational Status for Pesticide 
Information, was approved 2/22/85 
(OMB #2070-0047: expires 2/29/88). 

EPA #0246, Contractor's Cumulative 
Claim and Reconciliation (EPA Form 
1900-10), was approved 3/1/85 (OMB 
#2000-0005: expires 3/31/88). 

EPA #0814, Reporting and 
Recordkeeping Requirements for Storage 
and Treatment Facilities, was approved 
3/20/85 (OMB #2050-0009: expires 3/31/ 
88). 
EPA #0857, Polychlorinated Biphenyls 
(PCBs), Manufacturing, Processing, and 
Distribution in Commerce Exemptions, 
was approved 3/22/85 (OMB #2070- 
0021: expires 3/31/88). 

EPA #1160, New Source Performance 
Standards for Wool Fiberglass 
Insulation Manufacturing Industry— 
Reporting and Recordkeeping, was 
approved 3/11/85 (OMB #2060-0114: 
expires 1/31/87). 

Comments on all parts of this notice 
should be sent to: 

Nanette Liepman (PM-223)}, U.S. 
Environmental Protection Agency, 
Office of Standards and Regulations, 
Regulation and Information 
Management Division, 401 M Street, 
SW., Washington, DC 20460 

Carlos Tellez {for #1241 and #1174) or 
Rick Otis (for #0226), Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
New Executive Office Building (Room 
3228), 726 Jackson Place, NW.., 
Washington, DC 20503 


Dated: April 8, 1985. 
Odelia Funke, 
Acting Director, Regulation and Information 
Management Division. 
[FR Doc. 85-8826 Filed 4-12-85; 8:45 am] 
BILLING CODE 6560-50-M 
reer 


FEDERAL COMMUNICATIONS 
COMMISSION 


Clapp and Auel Microwave 
Communications, et al.; Memorandum 
Opinion and Order 


In re Applications of: 


Clapp and Auel Microwave CC Docket No. 85- 
Communications. 101; File No. 
10374—CM-P-80. 

File No. 50068-CM- 
P-81. 


Lipper Larue 


For Construction Permit in the Multipoint 
Distribution Service for a new station at 
Redding, California. 

Adopted: April 1, 1985. 

Released: April 9, 1985. 


By the Common Carrier Bureau. 


1. For consideration are the above- 
referenced applications. These 
applications are for construction permits 
in the Multipoint Distribution Service 
and they propose operations on Channel 
1 at Redding, California. The 
applications are therefore mutually 
exclusive and, under present 
procedures, require comparative 
consideration. There are no petitions to 
deny or other objections under 
consideration. 

2. Upon review of the captioned 
applications, we find that these 
applicants are legally, technically, 
financially, and otherwise qualified to 
provide the services which they 
propose, and that a hearing will be 
required to determine, on a comparative 
basis, which of these applications 
should be granted. 

3. Accordingly, it is hereby ordered, 
That pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 309(e) and § 0.291 of 
the Commission's Rules, 47 CFR 0.291, 
the above-captioned applications are 
designated for hearing, in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent Order, to 
determine, on a comparative basis, 
which of the above-captioned 
applications should be granted in order 
to best serve the public interest, 
convenience and necessity. In making 
such a determination, the following 
factors shall be considered: ! 

(a) The relative merits of each 
proposal with respect to efficient 


_ frequency use, particularly with regard 


to compatibility with co-channel use in 
nearby cities and adjacent channel use 
in the same city; 

(b) The anticipated quality and 
reliability of the service proposed, 
including installation and maintenance 
programs; and 

(c) The comparative cost of each 
proposal considered in context with the 
benefits of efficient spectrum utilization 
and the quality and reliability of service 
as set forth in issues (a) and {b). 

4. It is further ordered, That Clapp and 
Auel Microwave Communications, 
Lipper LaRue and the Chief of Common 
Carrier Bureau, are made parties to this 
proceeding. 

5. It is further ordered, That partie 
desiring to participate herein shall file 
their notices of appearance in 
accordance with the provisions of 
§ 1.221 of the Commission’s Rules, 47 
CFR 1.221. 


' Consideration of these factors shall be in light of 
the Commission's discussion in Frank K. Spain, 77 
FCC 2d 20 (1980). 
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6. The Secretary shall cause a copy of 
this Order to be published in the Federal 
Register. 
james R. Keegan, 

Chief, Domestic Facilities Division, Common 
Carrier Bureau. 

[FR Doc. 85-9007 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


Christian County Television, Ltd., et al.; 
Hearing Designation Order 


In re Application of: 


D.J. Everett and Kentucky MM Docket No. 85- 
New Era., Inc. d/b/a 96; File No. BPCT- 
Christian County Televi-  841011KL. 
sion, Ltd. . 


Green River Group, Ltd File No BPCT- 


841129LM. 


For Construction Permit For New Television 
Station Hopkinsville, Kentucky. 

Adopted: March 28, 1985. 

Released: April 8, 1985. 

By the Chief, Video Services Division. 


1. The Commission, by the Chief, 
Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioned mutually exclusive 
applications of D.J. Everett and 
Kentucky New Era., Inc., d/b/a 
Christian County Television, Ltd. 
(Christian County) and Green River 
Group, Ltd. (Green River) for authority 
to construct a new commercial 
television station on Channel 51, 
Hopinsville, Kentucky. 

2. No determination has been made 
that the tower height and location 
proposed by Green River would not 
constitute a hazard to air navigation. 
Accordingly, an appropriate issue will 
be specified. 

3. Green River states that it is a 
limited partnership. Section II, Item 5{a), 
FCC Form 301, requires that if the 
applicant is a partnership, the requested 
information must be given for each 
general or limited partner. Green River's 
application identifies only the general 
partner and states that the identity of its 
limited partners would be submitted 
later. Section 73.3514(a) of the 
Commission's Rules requires an 
applicant to provide all information 
called for by FCC forms, unless the 
information is inapplicable. However, in 
Attribution of Ownership Interests, 97 
FCC 2d 997 (1984), the Commission 
stated that, henceforth, limited 
partnership interests were not 
attributable for the purposes of the 
multiple ownership rules, if the 
applicant certifies that the limited 
partnership agreement conforms in all 
relevant respects to the Uniform Limited 
Partnership Act (ULPA) and if the 


limited partner is not involved in any 
material respect in the business or 
operation of the station. /d. at 1023. 
Further, the Commission directed that 
Form 301, among others, be amended to 
conform to the new attribution 
standards. /d. at 1034. Although changes 
in the form have not yet been made, 
there is now no need to provide 
information as to the limited partners if 
Green River can submit the necessary 
certification. If the certification is not 
appropriate, of course, the limited 
partners would be considered to have 
attributable interests, and the necessary 
information as to them would have to be 
filed as an amendment. Further, the 
Commission retained the cross-interest 
policy as to other attributable media 
interests in the same area. /d. at 1030. 
Accordingly, Green River will be 
required either to state that its limited 
partners have no other media interests 
subject to the cross-interest policy or 
identify the limited partners with such 
interests, identify the other local media 
and state the nature and extent of the 
ownership interests. 

4. Christian County amended its 
application on January 16, 1985, to 
include a new map of its coverage 
contours. However, the map did not 
show the Grade A contour. Christian 
County will be required to submit as an 
amendment a corrected map showing 
the three proposed contours, to the 
presiding Administrative Law Judge, 
within 20 days after this Order is 
released. 

5. Section V-C, Item 10, FCC Form 
301, requires an applicant to submit the 
area and population within its predicted 
Grade B contour. Christian County has 
not submitted this information. 
Consequently, we are unable to 
determine whether there would be a 
significant difference in the size of the 
area and population that each applicant 
proposes to serve. Christian County will 
be required to submit an amendment 
showing the required information, 
within 20 days after this Order is 
released, to the presiding Administrative 
Law Judge. If it is determined that there 
is a significant disparity between the 
areas and populations, the presiding 
Administrative Law Judge will consider 
it under the standard comparative issue. 

6. Christian County is a limited 
partnership with one limited partner, 
Kentucky New Era, Inc. (New Era). New 
Era holds an 80% equity interest in the 
applicant and is also the publisher of 
Kentucky New Era, a daily newspaper 
of general circulation in Hopkinsville. 
Section 73.3555(c) of the Commission's 
Rules proscribes a party from directly or 
indirectly owning, operating, or 
controlling a television station and a 
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daily newspaper, where the station's 
predicted Grade A contour encompasses 
the entire community in which the 
newspaper is published. We have 
recently held, however, that limited 
partnership interests are nonattributable 
where the limited partnership agreement 
comports with the ULPA and where the 
limited partner would not be involved in 
any material respect in the management 
or operation of the broadcast station. 
Attribution of Ownership Interests, 
supra. The Commission retained the 
cross-interest policy as to other 
attributable media interests in the same 
area. Jd. at 1030. In adopting the new 
atttribution standards, the Commission 
stated that its action did not affect the 
substantive aspects of the cross-interest 
policy, which it would continue to 
administer on a case-by-case basis. New 
Era has certified that its interest in 
Christian County complies in all 
respects with the ULPA, and that neither 
it, nor any of its principals or employees 
will have any say in the operation of the 
proposed station or the management of 
the affairs of Christian County. 
Notwithstanding the fact that New Era’s 
interest in Christian County is 
nonattributable, its publication of a 
daily newspaper in Hopkinsville and the 
substantial equity interest which it holds 
in Christian County indicate that a full 
record, developed in a hearing, is 
required. Scott Neisler, MM Docket No. 
84-865 (released September 14, 1984). 
Accordingly, a cross-interest issue will 
be specified. 

7. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience and necessity. 
Therefore, the applications must be 
designated for hearing in a consoldiated 
proceeding on the issues specified 
below. 

8. Accordingly, IT IS ORDERED, That 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

1. To determine whether there is a 
reasonable possibility that the tower 
height and location proposed by Green 
River would constitute a hazard to air 
navigation. 

2. To determine, with respect to 
Christian County, whether grant of the 
application would be consistent with the 
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Commission's cross-interest policy, and 
if not, whether the ownership, operation 
or control of the newspaper Kentucky 
New Era and the proposed television 
station would be consistent with the 
public interest. 

3. To determine which of the 
proposals would, on a comparative 
basis, better served the public interest. 

4. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

9. It is further ordered, That, Green 
River shall submit the certification, 
statement and/or information required 
by paragraph 3, supra, to the presiding 
Administrative Law Judge within 20 
days after this Order is released. 

10, It is further ordered, That Christian 
County. shall submit a corrected map of 
its coverage contours showing the three 
proposed contours, to the presiding 
Administrative Law Judge within 20 
days after this Order is released. 

11. It is further ordered, That the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to Issue 1. 

12. It is further ordered, That to avail 
themselves of the opportynity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 
§ 1.221(c) of the Commission's Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues 
specified in this Order. 

13. It is further ordered, That the 
applicants herein shall, pursuant to 
section 311(a)}(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the Rules. 

Federal Communications Commission. 

Roy J. Stewart, 

Chief, Video Services Division, Mass Media 
Bureau. 

{FR Doc. 85-9005 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


Pentecostal Revival Association, Inc., 
et al.; Hearing Designation Order 


In re Applications of: 


MM Docket No. 85- 
94; File No. BPCT- 
841015KN. 

File No. BPCT- 
841129LK. 


Pentecostal Revival Asso- 
ciation, Incorporated. 


Palatka Television, Inc 


American Communications File No. BPCT- 
and Television, Inc. 841129KN. 


For Construction Permit for New TV Station, 
Palatka, Florida. 

Adopted: March 28, 1985. 

Released: April 5, 1985. 
* By the Chief, Video Services Division. 


1. The Commission, by the Chief, 
Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioned mutually exclusive 
applications of Pentecostal Revival 
Association, Incorporated (Pentecostal 
Revival), Palatka Television, Inc. and 
American Communications and 
Television, Inc. (American) for authority 
to construct a new commercial 
television station on Channel 63, 
Palatka, Florida. 

2. No determination has been made 
that the tower height and location 
proposed by each of the applicants 
would not constitute a hazard to air 
navigation. Accordingly, an appropriate 
issue will be specified. 

3. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
the applicants indicate that there would 


be a significant difference in the size of . 


the areas and populations which would 
be served, by each. Consequently, the 
areas and populations which would 
receive television service of 64 dBu 
(Grade B) or greater intensity, together 
with the availability of other Grade B 
television services in such areas, will be 
considered under the standard 
comparative issue, for the purpose of 
determining whether a comparative 
preference should accrue to any of the 
applicants. 

4. In response to Section II, Item 5(a), 
FCC Form 301, Pentecostal Revival 
provided a list of its principals whose 
interests total 125 percent. Pentecostal 
Revival will be required to submit an 
appropriate amendment showing the 
correct interest of each principal, to the 
presiding Administrative Law Judge 
within 20 days after this Order is 
released. 

5. The transmitter site proposed by 
Pentecostal Revival now meets all of the 
Commission's minimum mileage 
separation requirements. There is, 
however, a rulemaking proposal pending 
in Docket No. 84-374 (RM 4722) which 
would allocate Channel 64 to Williston, 
Florida. If this proposal is adopted, 
Pentecostal Revival’s transmitter site 
would be 51 miles from the reference 
point in Williston. Section 73.610 of the 
Commission's Rules requires a minimum 
separation of 55 miles between a station 
operating on Channel 63 and a Channel 
64 station or reference point. Pentecostal 
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Revival would be 4 miles short-spaced. 
An issue would then be required to 
determine whether circumstances exist 
which would warrant a waiver of the 
rule. In assessing the circumstances to 
determine whether a waiver would be 
warranted, the presiding Administrative 
Law Judge would consider the fact that 
the other applicants have specified sites 
which would comply with the separation 
requirements. Accordingly, a contingent 
issue with respect to the potential short- 
spaced proposal will be specified. 

6. American proposes to use a ° 
directional antenna. Section 73.685(e) of 
the Commission's Rules limits the 
maximum-to-minimum ratio of a UHF 
directional antenna to 15 dB. American 
proposes a directional antenna with a 
maximum-to-minimum ratio of 21.2 dB, 
and has requested a waiver. 
Accordingly, an issue regarding this 
matter will be specified. 

7. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since these applications are 
mutually-exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

8. Accordingly, it is ordered, That 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues. 

1. To determine whether there is a 
reasonable possibility that the tower 
height and location proposed by each of 
the applicants would constitute a hazard 
to air navigation. 

2. In the event the Commission adopts 
the pending rulemaking proposal in 
Docket No. 84-374 to allocate Channel 
64 to Williston, Florida, to determine 
with respect to Pentecostal Revival, 
whether circumstances exist which 
would warrant a waiver of § 73.610 of 
the Commission's Rules. 

3. To determine with respect to 
American whether circumstances exist 
which would warrant a waiver of 
§ 73.685(e) of the Commission's Rules. 

4. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

5. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 
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9. It is further ordered, That the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 1. 

10. It is further ordered, That 
Pentecostal Revival shall submit an 
amendment to Section II, Item 5(a), 
showing the correct interest of each of 
its principals, to the presiding 
Administrative Law Judge within 20 
days after the date of the release of this 
Order. 

11. It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants and party 
respondent herein shall, pursuant to 
§ 1.221(c) of the Commission's Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and to present evidence on the issues 
specified in this Order. 

12. It is further ordered, That the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the Rules. 

Federal Communications Commission. 

Roy J. Stewart, 

Chief, Video Services Division, Mass Media 
Bureau. 

[FR Doc. 85-9023 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


John R. Powley et al.; Hearing 
Designation Order 


In re applications of: 


MM_ Docket No. 
File No. 
840813KM. 

File No. BPCT-841005KX. 


John R. Powley 85-103; 


BPCT- 


Greater Huron 
Broadcasting 
Corporation. 


For Construction Permit, Huron, South 
Dakota. 

Adopted: April 3, 1985. 

Released: April 11, 1985. 

By the Chief, Video Services Division. 


1. The Commission, by the Chief, 
Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioned mutually exclusive 
applications of John R. Powley, and 
Greater Huron Broadcasting 
Corporation (GHB) for authority to 
construct a new commercial television 
station on Channel 12, Huron, South 
Dakota. 


2. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
each applicant indicate that there would 
be a significant difference in the size of 
the areas and populations that each 
proposes to serve. Consequently, the 
areas and populations which would be 
within the predicted 56 dBu (Grade B) 
contour, together with the availability of 
other television service of Grade B or’ 
greater intensity, will be considered 
under the standard comparative issue 
for the purpose of determining whether 
a comparative preference should accrue 
to either of the applicants. 

3. Section II, item 10, FCC Form 301, 
inquires whether documents, 
instruments, agreements or 
understandings for the pledge of stock of 
a corporate applicant, as security for 
loans or contractual performance, 
provide that (a) voting rights will remain 
with the applicant, even in the event of 
default on the obligations; (b) in the 
event of default, there will be either a 
private or public sale of the stock; and 
(c) prior to the exercise of stockholder 
rights by the purchaser at such sale, the 
prior consent of the Commission 
(pursuant to 47 U.S.C. 310(d)) will be 
obtained. GHB gave a negative response 
to item 10 but did not include the 
required exhibit. Accordingly, GHB will 
be required to file an amendment 
explaining the negative response with 
the presiding Administrative Law Judge 
within 20 days after the release of this 
Order. 

4. No determination has been made 
that the tower height and location 
proposed by each of the applicants 
would not constitute a hazard to air 
navigation. Accordingly, an appropriate 
issue will be specified. 

5. John R. Powley’s proposed site is 
189 miles from the site of co-channel 
Station KXMB-TV, Bismarck, North 
Dakota, whereas § 73.610(b)(1) of the 
Commission's Rules requires a minimum 
separation of 190 miles. The applicant, 
therefore, would be short-spaced 1 mile. 
An issue will be specified to determine 
whether circumstances exist warranting 
a waiver. 

6. GHB's proposed site is 184 miles 
from the site of co-channel Station 
KRNE-TV, Merriman, Nebraska, 
whereas § 73.610(b)(1) of the 
Commission's Rules requires a minimum 
separation of 190 miles. GHB, thereof, 
would be short-spaced 6 miles to Station 
KRNE-TV. An issue will be specified to 
determine whether circumstances exist 
warranting a waiver. 

7. Section V-C, item 10(c), requires 
that the applicant file a map showing 
the City Grade contour, clearly 
indicating the legal boundaries of the 
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principal city to be served. Powley has 
submitted a contour map, but the 
predicted contours do not clearly 
indicate whether the entire principal 
community will be within the predicted 
City Grade contour. The scale of miles 
provided is not sufficiently accurate or 
detailed to enable a determination to be 
made. Powley will be required to 
comply with the requirements of Section 
V-C, item 10. If the amendment does not 
clearly show that all of Huron will be 
within the City Grade contour, the 
Administrative Law Judge will add an 
appropriate issue. 

8. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since these applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant would serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

9. Accordingly, it is ordered, That 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

(1) To determine whether there is a 
reasonable possibility that the tower 
height and location proposed by each of 
the applicants would constitute a hazard 
to air navigation. 

(2) To determine whether the proposal 
of John R. Powley is consistent with the 
minimum mileage separation 
requirements of § 73.610 of the 
Commission’s Rules and if not, whether 
circumstances exist which would 
warrant a waiver of the Rule. 

(3) To determine whether the proposal 
of Greater Huron Broadcasting 
Corporation is consistent with the 
minimum mileage separation 
requirements of § 73.610 of the 
Commission’s Rules and if not, whether 
circumstances exist which would 
warrant a waiver of the Rule. 

(4) To determine which of the 
proposal's would, on a comparative 
basis, better serve the public interest. 

(5) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which, if either, of the 
applications should be granted. 

10. It is further ordered, That Greater 
Huron Broadcasting Corporation shall 
submit an appropriate amendment 
explaining its negative answer to 
question 10, Section II, FCC Form 301, to 
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the presiding Administrative Law Judge 
within 20 days after the date of the 
release of this Order. 

11. It is further ordered, That the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect io issue 1. 

12. It is further ordered, That John R. 
Powley shall submit an appropriate 
contour map as required by item 10(c) of 
Section V-C, FCC Form 301, to the 
presiding Administrative Law Judge 
within 20 days after the date of the 
release of this Order. 

13. It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 
§ 1.221(c) of the Commission's Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues 
specified in this Order. 

14. It is further ordered, That the 
applicants herein shall, pursuant to 
section 311(a)}(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the Rules. 

Federal Communications Commission. 

Roy J. Stewart, 

Video Services Division, Mass Media Bureau. 
[FR Doc. 85-9006 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


Radio Telephone Co. of Daytona 
Beach, Inc., et al.; Order Designating 
Applications for Hearing 


In re applications of: 


CC Docket No. 85-84; 
File Nos. 24731- 
CD-P-1-83, 25126— 
CD-P-2-83. 


Radio Telephone Company 
of Daytona Beach, Inc. 
For additional paging fa- 
cilities for Station 
KUC852 operating on fre- 
quency 152.24 MHz in the 
Public Land Mobile Serv- 
ice in Deland, FL and in 
Edgewater, FL. 

Leesburg Communications 
& Answering Service, Inc. 
For an additional paging 
facility for Station 
KWU497 operating on 
frequency 152.24 MHz in 
the Public Land Mobile 
Service in Orange City, 
FL. 

AnsweRite Metro Commu- File No. 25334-CD-P- 
nications, Inc.. 1-83. 


File No. 24937-CD-P- 
1-83. 


For an additional paging facility for Station 
KQZ713 operating on frequency 152.24 MHz 


in the Public Land Mobile Service in Deland, 
Florida. 

Adopted March 25, 1985. 

Released April 8, 1984. 

By the Common Carrier Bureau. 


1. Before the Chief, Mobile Services 
Division, is one application by Radio 
Telephone Company of Daytona Beach, 
Inc. (“Daytona”) for additional paging 
facilities in Deland, Florida and 
additional paging facilities in 
Edgewater, Florida, ' one application by 
Leesburg Communications and 
Answering Service, Inc. (“Leesburg”) for 
an additional facility in Orange City, 
Florida, and one application filed by 
AnsweRite Metro Communications, Inc. 
(“AnsweRite”) for an additional facility 
in Deland, Florida. All four applications 
are electrically mutually exclusive. 

2. Daytona filed two informal 
objections, one each against Leesburg 
and AnswerRite, charging that the 
proposed facilities would cause 
interference to Daytona’s proposed 
facility at Holly Hill, Florida. Because 
the AnswerRite and Leesburg 
applications were filed more than 60 
days after the public notice of the 
Daytona Holly Hill application, Daytona 
argued, they are not entitled to a 
comparative hearing under § 22.31(b) of 
the Commission's Rules.? 

3. AnswerRite and Leesburg 
responded to Daytona’s objections by 
submitting amendments to reduce their 
proposed contours, thereby avoiding 
interference with the Holly Hill 
application. However, Daytona objected 
to the applications, as amended, on the 
grounds that the amendments propose a 
“substantial and material alteration in 
the proposed service” and as such are 
major amendments which should be 
“cut-off” pursuant to. § 22.31 of the rules. 
Accordingly, Daytona argues, the 
Leesburg and AnswerRite applications 
are not entitled to comparative 
consideration with Daytona’s Deland 
application.* On March 28, 1984, 


A second location requested in the same 
application (Bunnell, Florida) will be granted 
separately in view of the unopposed Amendment 
filed November 15, 1984. That amendment removed 
the potential for electrical interference by the 
proposed Bunnell facilities. 

2 Daytona’s Holly Hill application, pending file 
number 23975-CD-P-1-83, was placed on public 
notice April 6, 1983. Leesburg and AnswerRite filed 
their above-captioned applications on June 13, 1983 
and July 5, 1983, respectively. 

3 As proof that Leesburg's and AnsweRite's - 
contour changes constitute a major amendment, 
Daytona points out that § 22.109 and 22.121 require 
Commission approval of any equipment alternation 
which results in a power change of 1.5 dB or greater 
from the level requested in the application upon 
which a grant was made. AnsweRite's 30.91 percent 
reduction in transmitter RF power output (from 
— 13.01 DBC to —18.83 DBC) results in a 51.24 
percent area reduction, and 23.3 percent population 
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Daytoria filed a “Supplement to Informal 
Petition to Dismiss” citing the recent 
case of Arnold Anderson d/b/a Concho 
Communications (Mimeo 2543, released 
February 27, 1984). In Concho, the 
Bureau held that a defective mutually 
exclusive application could not be cured 
by a major amendment filed after the 60- 
day cut-off period. Accordingly, if 
Leesburg’s and AnsweRite’s 
amendments are major, they are subject 
to dismissal. 


Discussion 


4. We reject Daytona’s argument that 
Leesburg's and AnswerRite’s * 
amendments are major. Section 22.23 of 
the Commission's Rules states that all 
amendments shall be classified as minor 
except for specifically enumerated 
situations. Regarding amendments to 
proposed base station facilities, the only 
major amendment possible is an 
enlargement of the reliable service area 
by more than one mile. Here, applicants 
propose a diminishment of their service 
area. Accordingly, the amendments are 
minor. Since the applications were filed 
within 60 days of Daytona’s Deland 
application, * they are-properly filed and 
all the applications will be designated — 
for comparative hearing.® 

5. We find that all three applicants are 
legally, technically, and otherwise 
qualifiedto build and operate the 
proposed facilities. The four 
applications are electrically mutually 
exclusive, and will therefore be 
designated for comparative hearing. 

6. Accordingly, it is ordered, pursuant 
to Section 309 of the Communications 
Act of 1934, as amended, that the 
applications of Radio Telephone 
Company of Daytona Beach, Inc. (File 
Nos. 24731-CD-P-83 and 25126-CD-P-2- 
83), Leesburg Communications & 
Answering Service, Inc. (File No. 24937- | 
CD-P-83), and AnsweRite Metro 
Communications, Inc. (File No. 25334— 
CD-P-83) to operate on frequency 152.24 
MHz, are designated for hearing in a 
consolidated proceeding upon the 
following issues: 

(a) to determine on a comparative basis, 
the nature and extent of service proposed by 


reduction. Leesburg's 22.85 percent reduction in 
transmitter RF power output (from — 10.03 dBk to 

13.00 dBk) results in a 55.1 percent area reduction 
and a 64.5 percent population reduction. 

* Daytona filed on June 3, 1983. The application 
was placed on public notice on June 15, 1983. 
Leesburg filed on June 13, 1983, AnsweRite on July 5, 
1983. Daytona filed a second application on June 16, 
1983. . 

5 Since all applications are for expansion of 
existing facilities, lottery procedures will not be 
utilized. See Gen. Docket No. 81-768, FCC 84-596 
(released Dec. 4, 1984) 49 FR 49466 (Dec. 20, 1984) as 
corrected 50 FR 5583 (Feb. 11, 1985). 
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each applicant, including the rates, charges, 
maintenance, personnel, practices, __ 
classifications, regulations, and facilities 
pertaining thereto; 

(b) to determine on a comparative basis, 
the areas and populations that each applicant 
will serve within the prospective 

_interference-free area within the 43 dBu 
contours,* based upon the standards set forth 
in Section 22.504(a) of the . . . Commission's 
rules, ’.and to determine and compare the 
relative demand for the proposed services in 
said areas; and 

(c) to determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
what disposition of the referenced 
applications would best serve the public 
interest, convenience, and necessity. 


7. It is further ordered that the hearing 
shall be held at a time and place and 
before an Administrative Law Judge to 
be specified in a subsequent Order. 

8. It is further ordered that the Chief, 
Common Carrier Bureau, is made a 
party to the proceedings. 

9. It is further ordered that the 
applicants shall file written notices of 
appearances under § 1.221 of the 
Commission's rules, within 20 days of 
the release date of this order. 

10. It is further ordered that the 
informal petitions of Daytona are 
dismissed. 

11. This Order is issued under § 0.291 
of the Commission's Rules and is 
effective upon its release date. Petitions 
for reconsideration will not be 
entertained. See § 1.106(a)(1) of the 
rules. Applications for review will be 
entertained pursuant to § 1.115(e)(3). See 
also § 1.4(b)(2). 

Federal Communications Commission. 
Michael Deuel Sullivan, 


Chief, Mobile Services Division, Common 
Carrier Bureau. 


{FR Doc. 85-9008 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


{FCC 85-99] 


Tel-Optik Ltd., et al.; Memorandum 
Opihion and Order 


In the matter of: 


*For the purpose of this proceeding, the 
interference-free area is defined as the area within 
the 43 dBu contour as calculated from § 22.504, in 
which the ratio of desired-to-undesired signal is 
equal to or greater than R in FCC Report No. R- 
6404, equation 8. 

7 Section 22.504{a) of the Commission's rules 
describes a field strength contour of 43 decibels 
above one microvolt per meter as the limits of 
reliable service area for base stations engaged in 
one-way communications service on frequencies in 
the 150 MHz band. Propagation data set forth in 
§ 22.504(b) are the proper bases for establishing the 
location of service contours F(50,50) for the facilities 
involved in this proceeding. (The applicants should 
consult with the Bureau counsel! with the goal of 
reaching joint technical exhibits.) 


File Nos. I-S—C-L- 
84-002, I-S-C-L~ 
84-003. 


Tel-Optik Limited. Applica- 
tion for a license to land 
and operate in the United 
States a submarine cable 
extending between the 
United States and the 
United Kingdom. 


In the matter of: 


Submarine Lightwave File No. S-C-L-85- 
Cable Company. Applica- 001. 
tion for a license to land 
and operate in the United 
States a high capacity 
fiber optic digital subma- 
rine cable extending be- 
tween the United States 
and other North Ameri- 
can countries, on the one 
hand, and European 
countries, on the other 
hand. 


Adopted: March 1, 1985. 
Released April 5, 1985. 


By the Commission. 


1. The Commission has before it 
applications filed by Tel-Optik Limited 
(“Tel-Optik”) and Submarine Lightwave 
Cale Company (‘SLC’) pursuant to the 
provisions of “An Act relating to the 
landing and operation of submarine 
cables in the United States,” 47 U.S.C. 
34-39 (1964); (hereafter referred to as the 
Cable Landing License Act) for licenses 
to land and operate in the United States 
high capacity fiber optic digital 
transatlantic submarine cable systems. 
Both applicants propose privately 
owned systems in which they would sell 
or lease capacity to private users on a 
non-common carrier basis. Tel-Optik 
has filed applications for two fiber optic 
cables; SLC has filed an application for 
one fiber optic cable. 

2. The two Tel-Optik applications 
were placed on public notice on October 
3, 1984. Comments were filed by the 
National Telecommunications and 
Information Administration (“NTIA”), 
American Telephone and Telegraph 
Company (“AT&T’’), Communications 
Satellite Corporation ‘“(Comsat’’),! and 
RCA Global Communications, Inc. 
(“RCA”). Tel-Optik filed consolidated 
reply comments. Comsat also filed reply 
comments and ITT World 
Communications Inc. ("ITT") filed a 
partial opposition to AT&T’s comments. 

3. The SLC application was placed on 
public notice on October 24, 1984. 
Comments were filed by NTIA, AT&T, 
Comsat, ITT, RCA and Tel-Optik. Both 
SLC and Comsat filed reply comments. 


’ Comsat filed a motion to file comments one 
business day out of time because of the need to 
secure final review of its pleading by Comsat senior 
management and word processing delays caused by 
the preparation of another pleading. We will grant 
this motion and accept the comments. 
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4. The applications before us present 
the Commission and the executive 
branch an opportunity to continue U.S. 
government support in the development 
of a diversity of international 
communications technologies and 
modes and to achieve more meaningful 
competition in the provision of North 
Atlantic transmission facilities. We 
beleive that competition in the form of 
private submarine cable transmission 
facilities will result in the same 
desirable user-benefits now available as 
a result of our domestic satellite 
transponder sales policy ? and we find 
no public interest reason to require 
these facilities to be made available on 
a common carrier basis. The purpose of 
this order is to provide the 
Commission's general policy direction 
on alternative submarine cable systems 
for the North Atlantic region, to reach 
preliminary conclusions regarding the 
particular applications before us, and to 
solicit the approval of the Secretary of 
State before taking any final action on 
the applications. 


I. The Applications 


5. Tel-Optik is a U.S. corporation in 
which all directors, officers and 
stockholders are U.S. citizens with the 
exception of one Canadian citizen 
serving as an officer, director and 
stockholder. Tel-Optik has entered into 
an agreement with Cable and Wireless 
PLC (“C&W”), a pubic limited company 
organized under the laws of the United 
Kingdom, for the purpose of 
constructing, owning and operating two 
fiber optic cables between the United 
States and the United Kingdom. Tel- 
Optik and Cable & Wireless each owns 
fifty percent of this joint venture. The 
proposed system, to be called “Market- 
Link,” will consist of a northern cable 
(“PTAT-1") to be placed in operation in 
1989, a southern cable (“PTAT-2") to be 
placed in operation in 1992. Each cable 
will contain three working optical fiber 
pairs and associated regenerators and 
supervisory circuits. Each fiber pair will 
be capable of carrying a minimum of 
two basic system moduels of 140 Mbps. 
A basic system module for the Market- 
Link system will consist of a 139,264,000 
bps both-way digital line section with 
interface in accordance with CCITT 
Recommendation G. 703 (Yellow Book 
Vol. I-Fascicle Ill-3, November, 1980). 

6. The proposed system has been 
divided into segments for purposes of 
determining ownership and operational 
responsibility. Segment A will consist of 


2 Domestic Fixed-Satellite Transponder Saies. 90 
FCC 2d 1238 (1982), aff'd, Wold Communications, 
Inc. v. FCC, 735 F.2d 1465 (D.C. Cir. 1984). 
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.all submersible plant of each cable 

between the U.S. and U.K. beach joints;* 
Segment B will consist of all plant 
between the beach joints and interface 
points in the United States for each 
cable and all land and buildings in the 
United States associted with each cable; 
Segment C will consist of all plant 
between the beach joints and interface 
points in the United Kingdom for each 
cable and all land and buildings in the 
United Kingdom associated with each 
cable.* Segment A will be owned in 
common in equal undivided shares by 
Tel-Optik and C&W. Segment B will be 
owned by Tel-Optik and Segment C will 
be owned by C&W. According to Tel- 
Optik, C&W is already authorized to 
install and operate the proposed cables 
in England through its wholly owned 
subsidiary, Mercury Communications, 
Ltd. “(Mercury”). Mercury will provide 
facilties over its own and other 
networks to enable Market-Link to be 
interconnected with terminals in the 
United Kingdom and Continental 
Europe. Tel-Optik expects to land both 
cables in the United States on the 
eastern New Jersey coastline to the 
North of Atlantic City. The cable 
landing points will connect with a 
common terminal station to be located 
in the New York area, which will 
interconnect with U.S. private and 
interexchange systems. (In the United 
Kingom, the cables are to land on the 
southwest coast with the southern 
landing between Widemouth Bay and 
Bristol and the northern landing either 
to be at this same coastal area or on the 
South Wales coast to the west of 
Bristol.) Tel-Optik states that these 
landing points will enabie secure routes 
‘to common terminal stations in London 
where interconnection will be made 
with Mercury. 

7. SLC is a U.S. corporation in which 
all directors, officers and stockholders 
are U.S. citizens. SLC states that it 
intends to construct a fiber optic 
transatlantic submarine cable designed 
primarily to serve the video market, 
although its application describes a 
variety of other services that may be 
available through purchase of capacity 
in the cable (see para. 9 infra). The 
TAV-1 system (for Transaltantic Video 
submarine cable system) would extend 
between the United States and other 
North American countries to various 
European points. SLC plans to land 


3 The Tel-Optik—C&W agreement defines a 
beach joint as a connection between the 
submersible cable and the land cable. 

* An interface point will be the 140 Mbps digital 
input/output ports on the digital distribution frame 
which is the interface location where the 139, 
264,000 bps digital line section connects with other 
transmission facilities or equipment. 


TAV-1 in the United States in the 
vicinity of New York City, with other 
possible U.S. landing points north and 
south of New York City. SLC states that 
other cable terminals may be located in 
Canada and in the Caribbean region. 
Unlike Tel-Optik, SLC has not yet 
determined specific European landing 
points, but is seeking to make 
arrangements to locate cable terminals 
in several of the European nations 
bordering the Atlantic Ocean and Norih 
Sea, as well as extensions to the 
Mediterranean Basin. The applicant 
states that “conversations are taking 
place with foreign entities with respect 
to the location of foreign terminals and 
other necessary support for the TAV-1 
cable project.” 

8. SLC states that the TAV-1 cable 
system will have 12 working fibers each 
operating at 560 Mbps for a total 
transmission speed of over 6.7 Gbps. 
The planned twelve working fibers will 
be three times that of TAT-8.5 At a 6.7 
Gbps transmission speed, TAV-1 could 
be arranged for at least 144 broadcast 
quality video channels, each operating 
at 45 Mbps. Alternatively, the applicant 
states that TAV-1 could be arranged for 
at least 72 video channels and over one 
thousand 1.544 Mbps channels or 
various combinations thereof. If the 
entire capacity were to be dedicated to 
voice use, the cable could carry 
approximately 50,000 simultaneous two- 
way telephone conversations, 
transmitted at 64 kbps, or up to 250,000 
such conversations if circuit 
multiplication equipment were used. The 
applicant estimates a total cost of 
approximately $450 million for TVA-1, 
as compared to the TAT-8 estimate of 
$350 million, assuming the same rate of 
inflation and the same number of 
landing points as TAT-8, with twelve 
times the capacity. SLC expects the unit 
cost for TAV-1 to be less then 15% of 
the cost of a comparable unit of capacity 
in TAT-8, whether the unit is a video 
channel, a 1.544 Mbps channel, a 64 
kbps channel, or a “bit” of transmission. 

9. The applicant will offer TAV-1 
capacity on both a half-circuit and a 
“through-circuit, shore-to-shore” basis. 
It will offer such services as (1) 
broadcast quality video channels 
operated at 45 Mbps, (2) closed circuit 
television, (3) public switched 
videophone, (4) teleconferencing video 
channels at 1.544 Mbps, (5) electronic 
document transmission channels at 64 
kbps, (6) 64 kbps voice-grade channels 
for message telephone, private line and 
other services, (7) 9.6 kbps to 6.0 Mbps 


5 For a description of TAT-8, see American 
Telephone and Telegraph Co., FCC 84-240, (released 
June 8, 1984). 


Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Notices 


high-speed data channels, and (8) 
restoration services. SLC believes that 
potential customers for lease or sale of 
bulk capacity in TAV-1 will include (1) 
the broadcast and cable television 
industry, (2) the theater industry, (3) 
bulk suppliers of domestic fiber optics 


. facilities, (4) U.S. communications 


carriers, foreign telecommunications 
carriers and similar entities, (5) 
government agencies, (6) private 
commercial corporations, and (7) 
associations and common affinity 
groups. SLC states that digital units 
packaged in large quantities will be 
made available to meet the specialized 
needs of these purchasers. The applicant 
plans to have TAV-1 in service in 1989. 

10. Both applicants believe that their 
proposals will result in significant public 
benefit. They believe that the lease or 
purchase of bulk capacity in 
transatlantic fiber optic submarine 
cables will provide users with the same 
advantages that users now enjoy in the 
long-term lease or purchase of domestic 
satellite capacity. These benefits include 
the ability to make future business plans 
with the assurance that capacity will be 
available when needed at a known 
price. The applicants believe that the 
sale of satellite transponders is 
equivalent to the distribution of large 
segments of digital cable capacity since, 
in both cases, the one-time distribution 
of communications capacity is involved 
which need not be classified as a 
common carrier activity. Both applicants 
point out that by this approach, users 
will be able to obtain facilities 
specifically tailored to their specialized 
usage requirements. And both 
applicants emphasize that the U.S. 
ratepayers will not directly bear the 
financial risks of the proposed cable 
systems since the cost will not be part of 
any common carrier rate base. At the 
same time, the applicants beleive that 
their proposed systems will be an 
attractive alternative to currently 
available and planned carrier facilities 
and services, and that Commission 
authorization of the systems will 
promote North Atlantic facilities 
competition in the area of specialized 
services, drive charges for international 
circuits toward costs, permit a further 
introduction of the latest fiber optic 
technology through innovative 
marketing techniques, and possibly 
result in the stimulation of new services 
as a result of heretofore unforeseen 
demand. 


II. Comments 


11. In its comments, AT&T states that 
it supports a fully competitive 
environment with minimal regulation, 
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and believes that the grant of the 
requested licenses would be consistent 
with the development of greater 
competition in the international 
telecommunications marketplace. 
However, AT&T only supports the cable 
applications provided the Commission 
reconsiders its Title II regulation of 
AT&T and removes itself as arbiter of 
carriers’ facilities loading decisions. 
AT&T also requests the Commission to 
condition a grant of the applications by 
stating that the Commission will not 
entertain any request by Tel-Optik or 
SLC to compel common carriers to use 
any capacity in their cable systems. — 
And, AT&T requests that the 
Commission make it clear that the 
proposed cable systems are not subject 
to, and should not be a part of, the North 
Atlantic Consultative Planning process. 

12. NTIA supports a fully competitive . 
environment and encourages new entry 
into the international communications 
marketplace. Therefore, NTIA supports 
the grant of these license applications, 
but only if authorized for non-common 
carrier purposes. In addition, NTIA 
urges the Commission to impose three 
conditions on the licenses should they 
be granted to assure that authorization 
of the private systems now proposed 
will not preclude such additional 
systems at a later time and to assure 
that foreign firms are not given 
preferential treatment over U.S. firms in 
either the acquisition of capacity or in 
interconnection arrangements at the 
foreign ends of the proposed cables. 
Furthermore, NTIA states that, if the 
cable systems would be used by 
common carriers to provide common 
carrier services, the Commission should 
examine the significance for the 
Consultative Process of authorizing 
facilities outside of the process, and 
consider the effect on the proposed 
transatlantic cable facilities already 
authorized and on U.S. trade 
opportunity and technology 
development.® 

13. RCA also supports the applications 
as an alternative private enterprise 
initiative in the international 
telecommunications marketplace. 
However, RCA states that the 
applications pose legal and policy issues 
which should be addressed in a . 
rulemaking proceeding before any 
licenses are issued. It notes that some of 
the issues raised by the applications are 
already the subject of Commission 
proceedings, including Docket No. 79- 
184 concerning policies to be followed in 


® With respect to Tel-Optik's application, NTIA 
urges the Commission to consider the relationship 
between Tel-Optik's implied traffic projection and 
the current Consultative Process traffic projections. 


the authorization of common carrier 
facilities to meet North Atlantic 
telecommunications needs during the 
1985-1995 period,’ and Docket No. 83- 
1230 considering, in part, questions 
involving the grant of indefeasible rights 
of use (IRUs) in international facilities to 
non-common carriers.® In addition, RCA 
believes that the fact that a major 
interest in Tel-Optik’s proposed cable 
system is to be held by foreign interests 
presents an opportunity for such 
interests to gain an unfair advantage in 
the market. Therefore, RCA maintains 
that the Commission should include 
appropriate conditions in the cable 
licenses which would maintain the 
ability of U.S. companies to compete 
fairly in the international 
telecommunications marketplace. RCA 
also states that the Commission should 
deny AT&T's request for immediate 
deregulation. RCA contends that the 
review of the cable applications is not 


-the appropriate forum in which to 


consider the future regulation of AT&T 
and is clearly outside the scope of the 
proceedings. 

14, In its comments, Comsat asserts 
that the cable applications present 
significant public policy issues which 


_ the Commission should address before 


granting any landing licenses. Comsat 
supports RCA's proposal that the 
Commission initiate a rulemaking 
proceeding. It argues that a rulemaking 
proceeding would be the proper forum to 
consider not only these two cable 
applications but also the broader 
question of the specific criteria that 
should govern the consideration of any 
similar applications that may be filed. 
Comsat further argues that the 
Commission should examine the effect 
of the applications on the integrity of the 
Consultative Process and on the 
proceeding in Docket No. 83-1230. In 
addition, Comsat contends that the 
cable applications raise the question of 
whether Title I] authorization may be 
needed, questions whether any public 
benefits would result from authorizing 
these systems,and asserts that there will 
be an increase in the costs of common 
carrier circuits that would have to be 
paid by the ratepayers caused by 
diversion of traffic from common carrier 
systems should the proposed private 
systems be authorized. 

15. ITT takes no position on the 
ultimate disposition of the applications. 


7 Policies for Overseas Common Carriers, 73 FCC 
2d 193 (1979) (Notice of Inquiry), issues specified, 76 
FCC 2d 522 (1980) (Second Notice of Inquiry), 82 
FCC 2d 407 (1980) (Notice of Proposed Rulemaking). 
84 FCC 2d 760 (1981) (Report and Order). 

8 International Communications, 95 FCC 2d 627 
(1983). 
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ITT submits, though, that the proposed 
cable applications should be considered 
in the North Atlantic facilities planning 
proceeding in Docket No. 79-184. It 
contends that, since such facilities are 
proposed to be available during the 
1985-1995 planning period and could be 
made available to common carriers for 
their North Atlantic services, the 
potential availability of the cables could 
affect the timing or necessity for future 
facility in the planning period. In 
addition, ITT argues that the 
Commission should not grant AT&T 
request to remove Title II regulation of 
AT&T's facilities loading choices. ITT 
states that, since these proceedings do 
not involve Title II regulation of AT&T 
and there is no notice or record on 
which to base a proper finding, it would 
be reversible error for the Commission 
to make any such findings. 

16. In reply comments, Tel-Optik and 
SLC contend that their cable 
applications should not be considered in 
the Consultative Process or the related 
Commission proceedings because the 
Consultative Process and those 
proceedings only apply to common 
carriers. The applicants state that the 
Commission's authority for its 
involvement in the Consultative Process 
and for considering the issues before it 
in Docket No. 79-184 and Docket No. 83- 
1230 stems from Title II of the 
Communications Act to which only 
common carriers are subject. Ghe 
applicants argue that they propose to 
sell bulk capacity on the cable systems 
to private users on a non-common 
carrier basis, and therefore are not 
subject to Title II of the Communications 
Act. Further, in response to arguments of 
potential economic harm because of 
traffic diversion, applicants contend first 
that diversion is not an issue the 
Commission need consider because the 
cable will be privately owned and the 
ratepayers will not bear the financial 
risk. In addition, the applicants also 
contend that to the extent diversion 
does occur, (1) it will not be substantial 
because there will be a significant 
increase in demand for video services 
which will allow all systems to be 
sufficiently used, and (2) it will only 
cause Comsat to lower its rates to a 
competitive level. Moreover, the 
applicants argue that subjecting the 
cable applications to the Consultative 
Process would be contrary to the 
deregulatory goals of the Commission. 
As to the Commission's proceeding in 
Docket 83-1230 addressing whether non- 
common carriers have a right to own 
IRUs in common carrier facilities, the 
applicants contend that this is not raised 
by their applications because capacity 





a 
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in the proposed systems is specifically 
intended to be sold to provate entities. 
And, as to NTIA's proposed conditions 
regarding acquisition of cable capacity 
and access to foreign networks by U.S. 
firms, the applicants contend that they 
could not comply with the such 
conditions and maintain their non- 
common carrier status. 

17. Finally, in comments specifically 
directed to SLC’s application, Tel-Optik, 
Comsat, and NTIA state that the 
application itself is flawed because it 
fails to include the required information. 
Specifically, the parties note that the 
application fails to include ownership 
and controlling interest information and 
does not specify the landing points of 
the cable or the foreign countries with 
which it would interconnect. In its reply 
comments, SLC notes that it is wholly 
owned and controlled by U.S. citizens. 
SLC also states that it would raise the 
necessary funds to build its cable once it 
receives a cable landing license and that 
it would get an operating agreement 
with a foreign entity within three years 
of receiving the license. 


Discussion 
A. General Policy Considerations 


18. Upon initial review of the 
applications and comments, we 
conclude that alternative private cable 
systems in which bulk capacity will be 
sold or leased on a non-common carrier 
basis would introduce more meaningful 
competition in the provision of North 
Atlantic transmission facilities. We 
further conclude that this increased 
competition will provide many of the 
same user-benefits that are now offered 
by the private sale of domestic satellite 
transponders and will further stimulate 
technology and service development to 
the benefit of international 
communications users.® We further find 


® We recently took one step toward the 
introduction of greater competition in the provision 
of international transmission facilities by modifying 
our Authorized User policy to permit Comsat to (1) 
provide space segment capacity directly to common 
carriers and non-common carriers alike pursuant to 
tariff, and (2) offer end-to-end services directly to 
users on a common carrier basis through a separate 
subsidiary. Proposed Modification of the 
Commission's Authorized User Policy Concerning 
Access to the International Satellite Services of the 
Communications Satellite Corporation, CC Docket 
No. 80-170, FCC 84-633 (released January 11, 1985). 
We determined that this policy would enhance both 
intramodal and intermodal competition and spur 
providers of both international satellite and cable 
services to keep their services innovative and prices 
low. The introduction of private transatlantic fiber 
optic cable systems would add additional facility 
providers to the market which will provide users of 
transmission capacity new alternatives to satisfying 
their needs, and further enhance both intermodal 
and intramodal competition. 


no need to require these applicants to 
operate as common carriers. 

19. The introduction of private cable 
systems would provide users of North 
Atlantic transmission capacity with new 
alternatives to satisfy their needs. Bulk 
users of broadband and high-speed 
digital satellite circuits will be able to 
use cable to satisfy their transmission 
capacity needs and any special 
operational and technical requirements. 
We found in our TAT-8 Authorization 
Order that fiber optic technology will 
permit the use of cable for services that 
heretofore have only been available via 
satellite.!° The application of this 
technology to cable in combination with 
the provision of transmission capacity 
on a non-common carrier basis will 
result in the same user-benefits that are 
now offered by the private sale of 
domestic satellite transponders. In our 
Transponder Sales decision, we 
concluded that the private sale of 
transponder capacity on a non-tariffed 
basis would (1) permit the providers of 
capacity to make tailored and flexible 
arrangements with customers that are 
not possible under the regimen of a 
tariffed service offering, (2) enable 
customers to make long-term plans for 
the use of facilities with assurance as to 
facility availability and price, (3) permit 
systems to be specifically designed to 
customer needs, and (4) result in 
positive market development for new 
and innovative service offerings.!! We 
find that users with bulk capacity needs 
of special service requirements for 
international services should enjoy the 
same benefits. They could acquire their 
needed transmission capacity by 
contract to satisfy any special service 
needs with the assurance that it would 
be available for the period of time 
desired at an established price.!2 They 
could not be assured that transmission 
capacity will be so available from 
current common carrier offerings since 
carriers must offer capacity 
indiscriminately as it is available and 
may change the price and other terms 
and conditions of their offer thr6ugh 
tariff filings. To the extent that users 
with bulk capacity needs or special 
service requirements choose to satisfy 
their special technical and operational 
needs by acquiring transmission 
capacity in the proposed private cable 


© American Telephone and Telegraph, FCC 84- 
240 at para. 75. 

11 Domestic Fixed-Satellite Transponder Sales, 
supra note 2, at 1251-1252, 1255. 

12 For exampie, television broadcasters which 
require large digital “bit” streams to transmit their 
programming could purchase video channels at 
about 45 Mbps, while newspaper wire services 
could purchase electronic document trransmission 
channels at 64 kbps. 


Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Notices 


systems, there will be pressure on 
existing providers of both cable and 
satellite transmission capacity to 
respond competitively be developing 
common carrier services that would be 
more attractive than the long-term lease 
or sale of capacity.?* 

20. In addition to new service 
development, the introduction of private 
transatlantic fiber optic submarine cable 
systems could stimulate technological 
development. In the TAT-8 
Authorization Order, we found that the 
introduction of digital fiber optic 
technology in the North Atlantic would 
have attendant service benefits—i.e., 
lower noise levels, lower data error 
rates, and a greater range of services 
over analog technology.’* We also 
noted that the new digital fiber optic 
technology prompted the development 
of new circuit multiplication 
techniques.'5 Private fiber optic cable 
systems could provide an opportunity 
for additional technological 
development. In addition, as noted in 
the TAT-8 Authorization Order, an 
increase in the use of transatlantic 
digital cable services could complement 
the spread of fiber optic technology 
within the U.S. domestic 
communications market. 


B. Review Under the Cable Landing 
License Act 


21. In acting upon the applications 
before us, we need not look beyond the 
Cable Landing License Act. The Cable 
Landing License Act provides in part 
that ‘no person shall land or operate in 
the United States any submarine cable 
directly or indirectly connecting the 
United States with any foreign country 

. . unless a written license to land and 
operate such cable has been issued by 
the President of the United States.” 47 
U.S.C. § 34 (1976). The statute was 
enacted in 1921. In 1934, the function of 
processing cable landing licenses under 
the 1921 statute was delegated to the 
Commission through executive order. 
The President continued to carry out the 
responsibility of issuing cable landing 
licenses until 1954 when, by a new 
executive order, the Commission was 
delegated the responsibility of both 


13 Comsat asserts that authorization of the 
proposed private systems will lead to excess 
capacity and higher per-circuit costs as a result of 
diversion of traffic. We find here that the long-run 
benefits offered by the proposed system that are 
described below will outweigh any short-run 
problems caused by traffic diversion, and that U.S. 
carriers and INTELSAT will be able to adjust their 
long-term facility construction plans to respond to 
new competition. 

14 American Telephone and Telegraph Co., supra 
note 5 at para. 15, n. 6. 

15 /d. at para. 18. 
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processing applications and issuing 
licenses.!® This delegated authority was 
made subject to the proviso that the 
Commission may not grant or revoke 
licenses without first obtaining approval 
of the Secretary of State and any advice 
from any executive branch department 
or establishment of the Government as it 
may deem necessary. The Commission's 
rules reflect this requirement. 

22. The Cable Landing License Act is 
intended to achieve reciprocal treatment 
of United States interests which might 
desire to lay cables from the United 
States to foreign points, and otherwise is 
intended to protect the interests of the 
United States and its citizens in foreign 
countries in connection with the 
issuance of cable landing rights.'7 It 
both prohibits a cable from being landed 
without prior authorization and permits 
revocation of an existing authorization if 
a country fails to grant United States 
nationals reciprocal rights. While it was 
enacted at a time when transoceanic 
cables between the United States and 
foreign points were owned entirely by 
one entity, the Act applies in situations 
where the cable ownership is shared by 
United States and foreign entities, as is 
the case with existing transatlantic 
cables jointly owned by U.S. carriers 
and foreign administrations. In cases of 
joint ownership, the objectives of the 
Act are satisfied if only the United 
States joint owner is required to obtain 
a cable landing license. The desired 
reciprocal treatment of the United States 
joint owner by the foreign 
administration is achieved because the 
essence of the joint ownership system is 
one of partnership and reciprocity. 


'6 The current delegation to the Commission is 
provided in Executive Order No. 10530, dated May 
10, 1954, which states: Sec. 5. (a) The Federal 
Communications Commission is hereby designated 
and empowered to exercise, without the approval, 
ratification, or other action of the President, all 
authority vested in the President by the act of May 
27, 1921, ch. 12, 42 Stat. 8 [sections 34 to 39 of title 
47], including the authority to issue, withhold or 
revoke licenses to land or operate submarine cables 
in the United States: Provided, That no such license 
shall be granted or revoked by the Commission 
except after obtaining approval of the Secretary of 
State and such advice from any executive 
department or establishment of the Government as 
the Commission may deem necessary. The 
Commission is authorized and directed to receive 
all applications for the said licenses. 

'7 Section 35 of the Act provides, in part: The 
President may withhold or revoke such license 
when he shall be satisifed after due notice and 
hearing that such action will assist in securing rights 
for the landing or operation of cables in foreign 
countries, or in maintaining the rights or interests of 
the United States or of its citizens in foreign 
countries, or will promote the security of the United 
States, or may grant such license upon such terms 
as shall be necessary to assure just and reasonable 
rates and service in the operation and use of cables 
so licensed. 


23. Upon preliminary review of the 
applications before us, we find that Tel- 
Optik’s applications contain the 
information required by the 
Commission's rules and otherwise 
satisfy the requirements of the Cable 
Landing Licensing Act. Section 1.767 of 
the Commission's rules requires an 
application to contain the name and 
address of the applicant; the corporate 
structure and citizenship of officers if 
the applicant is a corporation; a 
description of the submarine cable, 
including the type and number of 
channels and the capacity thereof; the 
location of points on the shore of the 
United States and in foreign countries 
where cable will land (including a map); 
the proposed use, need, and desirability 
of the cable; and such other information 
as may be necessary to enable the 
Commission to act on the application. 47 
CFR 1.767(a). Tel-Optik has provided 
this information, as described above. In 
addition, Tel-Gptik satisfied the 
threshold reciprocity requirement of the 
Cable Landing License Act since it has 
entered into an agreement with Cable & 
Wireless for the joint ownership and 
operation of the proposed cables 
between the United States and the 
United Kingdom. The two parties will 
each maintain a fifty percent ownership 
share in the joint venture. Cable & 
Wireless is authorized to install and 
operate the proposed cables in the 
United Kingdom through its wholly- 
owned subsidiary, Mercury 
Communications, Ltd. Subject to further 
review by the Secretary of State, we 
conclude that the Tel-Optik-Cable & 
Wireless agreement contains sufficient 
reciprocal treatment for each party and 
otherwise appears to be consistent with 
United States interests. 

24. Three parties contend that the SLC 
application is incomplete and does not 
contain sufficient information for the 
Commission to grant a cable landing 
license. NTIA states that cable landing 
license applications are reviewed under 
the Cable Landing License Act for 
foreign policy, competition and trade 
concerns in view of foreign participation 
in the ownership and operation of cable 
systems. NTIA contends that the SLC 
application does not contain sufficient 
information relevant to these issues, 
such as information on financing, 
configuration, operations and foreign 
participation. NTIA believes that the 
applicant should be required to provide 
this information subject to public 
comment before the Commission acts on 
the application. Tel-Optik contends that 
the SLC application does not comply 
with § 1.767(a) of the Commission's 
rules. Tel-Optik states that the 


application fails: (1) To provide 
information on the identity or 
percentage of ownership of its 
stockholders; (2) to specify the location 
of points on the shore of the United 
States and in foreign countries where 
the cable will land (including a map); or 
(3) to name the foreign country or 
countries where the cable will land. Tel- 
Optik submits that SLC has not 
complied with the Commission's rules 
until it discloses the identity of those 
who own and control the company and 
concludes an agreement to land the 
other end of the cable in at least one 
specified country. Comsat contends that 
the Commission should not grant a cable 
landing license to SLC without requiring 
sufficient information about the legal, 
technical, operational and financial 
qualifications of the applicant, including 
the names of SLC’s principals and their 
relative ownership shares, the financial 
arrangements for cable construction, 
and the foreign countries in which the 
cable will land.and whether these 
countries will permit landing and use of 
the cable. 

25. In reply, SLC provides information 
showing the relative ownership shares 
of its shareholders. SLC argues that 
there is no existing requirement by the 
Commission that an applicant for a 
cable landing license need submit 
financing plans prior to grant of its 
application, nor should there be one in a 
competitive situation. SLC states that it 
will raise the necessary capital funds 
following a grant of its cable landing 
licnese, and suggests the need for a 
license before financing can be 
arranged. In addition, SLC states that it 
will obtain the necessary foreign 
agreement for its proposed cable 
following grant of its cable landing 
license and that such a grant will 
facilitate the necessary agreement for 
foreign landing points. SLC cites past 
Commission actions in granting Section 
214 facility construction and service 
authorizations without the prior 
acquisition of necessary foreign 
agreements as support for not requiring 
it to acquire a foreign agreement prior to 
grant of a cable landing license. SLC 
believes that its application is in 
substantial compliance with the 
Commission's rules and requests a 
waiver of § 1.767(a) to the extent that a 
waiver is necessary to bring this older 
rule in conformity with modern policies. 

26. Upon review of SLC’s application 
and reply comments, we find that the 
applicant has provided sufficient 
information regarding its corporate 
structure and citizenship of its officers. 
We agree with SLC that the 
Commission's rules do not specifically 
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require that an applicant for a cable 
landing license present information as to 
its financial qualifications. However, 
notwithstanding the Commission’s 
policy of not requiring applicants to 
show the existence of an operating 
agreement with its foreign 
correspondent before issuing Section 214 
authorizations, § 1.767(a) specifically 
requires an applicant for a cable landing 
license to specify the location of points 
in foreign countries where the cable will 
land and to provide a map showing the 
proposed landing points. This 
information is necessary for proper 
review of the application under the 
Cable Landing License Act. Without 
information as to the final ownership 
and control of the cable system and the 
foreign points in which it will land, we 
cannot determine under section 35 of the 
Cable Landing License Act whether 
reciprocal treatment is being accorded 
to United States interests. In other 
words, unless we have information as to 
what countries the applicant is dealing 
with and the terms and conditions of 
arrangements for ownership and 
operation of the system, we do not 
believe that we can fully review the 
application under the Cable Landing 
License Act. Therefore, SLC must 
provide this information before we will 
take final action on its application. 


C. Need for Title II Authority 


27. In its comments, Comsat contends 
that Tel-Optik and SLC may need Title 
II authority to construct and operate 
their proposed cable systems and the 
applicants provide no basis for the 
Commission to forbear from exercising 
its Title II authority. Comsat argues that 
Tel-Optik’s and SLC’s distinction 
between private and common carrier is 
illusory because of the types of services 
for which the systems may be used; the 
absence of any mechanism that would 
preclude or prevent the applicants’ 
customers from interconnecting with the 
public switched network; the fact that 
C&W, a 50% owner of the proposed 
Market-Link system, is a carrier under 
U.K. law; and the fact that the 
applicants cannot show that the traffic, 
which would be carried by the proposed 
systems, is not presently being carried 
on common carrier facilities. 

28. We find Comsat’s argument 
unpersuasive. We find no need to 
require applicants to apply for Title II 
authority or to decide whether to 
forbear from exercising Title II 
jurisdiction. The applicants satisfy the 
test of the NARUC I decision which held 
that certain offerings need not be 
classified as common carrier operations. 
First, the nature of their proposed 
offerings is outside the definition of 


common carriage. The applicants 
propose to sell bulk cable capacity 
through individual negotiations with 
potential customers in order to meet the 
customers’ particular technological and 
marketing requirements. They state that 
they will be entering into sales or long- 
term contracts for a particular amount of 
digital capacity. The Commission 
previously found in its Transponder 
Sales decision that the sale or long-term 
lease of domestic satellite transponders 
by satellite owners does not constitute 
common carrier activity.'® In that 
decision, the Commission considered 
the definition of common carriage as set 
forth in the NARUC J decision and 
concluded that the sellers of domestic 
satellite transponders do not hold 
themselves out indifferently to serve the 
user public.!® We find no distinction 
between what the cable applicants 
propose and what we found to be non- 
common carrier activity in our 
Transponder Sales decision. Thus, we 
find theat Tel-Optik and SLC would not 
be engaged in common carrier activity 
by selling or leasing bulk capacity in 
their proposed cables. 

29. The second part of the NARUC I 
test as stated in Transponder Sales is 
whether there is a public interest reason 
for the Commission to require facilities 
to be offered on a common carrier basis. 
In our Transponder Sales decision, we 
found that, due to the wide-scale 
availability of common carrier 
transponders and the likelihood that 
small users could finance the lease or 
purchase of non-common carrier 
transponders, we did not need to compel 
the continued offering of all 
transponders on a common carrier basis. 
The facts before us here present even 
less reason to require that these cables 
be offered on a common carrier basis. ~ 
There is currently no shortage of 
common carrier-provided cable or 
satellite capacity in the North Atlantic. 
Unlike domestic satellites, cable 
capacity is not limited by problems of 
spectrum allocation or orbital slot 
assignment.?° In addition, due to the 
nature of the planned offerings, we do 
not believe diversion from common 
carrier cables should be a major 
concern. The proposed private cables 
are intended for use by customers with 
bulk capacity or special service needs. 


'8 Transponder Sales, supra note 2, at 1256. 

19 Id. at 1257; see National Association of 
Regulatory Utility Commissioners v. FCC, 525 F.2d 
630 (D.C. Cir.) cert. denied, 425 U.S. 999 (1976) 
(“NARUC I"). 

20 For these reasons we find it unnecessary, as 
we decided in Transponder Sales, to review each 
transaction concerning these cables on a case-by- 
case basis to ensure adequate transatlantic 
capacity. 
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These users are generally private line 
customers. In the North Atlantic, the 
area for which these systems are 
proposed, non-switched services 
provided by U.S. carriers accounts for 
only about ten percent of international 
circuits, while switched services 
account for about 90 percent of 
international circuits (89 percent is 
IMTS and one percent is telex).?! In 
addition, some customers with bulk 
capacity or special service needs may 
require satellite facilities to carry their 
traffic. As a result, the proposed cables 
are not likely to divert but a small part 
of total common carrier circuits. Some 
users may be able to use their non- 
switched facilities for voice traffic by 
attaching PBXs and refiling with other 
countries. However, the potential for 
switched traffic diversion in this manner 
appears to be relatively small. 

30. Neither do we anticipate 
significant common carrier use of the 
proposed cables. AT&T has stated that 
it does not intend to use the cables and 
the international record carriers (IRCs) 
have not indicated an interest in the 
cables. We have no reason to expect 
AT&T and the IRCs to change their 
positions in view of the significant cable 
capacity that already exists or is 
planned and the carriers’ significant 
investment in these facilities, 
particularly TAT-8. Since nearly 90 
percent of Comsat's traffic is switched 
services, we do not believe the effect on 
INTELSAT from diversion of bulk 
capacity or special service customers 
would be harmful to INTELSAT.?2 
Should AT&T or other carriers propose 
to use private cable facilities, we will 
have an opportunity to consider the 
potential effect of traffic diversion from 
existing or planned satellite or cable 
common carrier facilities in the Section 
214 application process. Common 
carriers which propose to purchase and 
use bulk capacity on these systems still 
would be required to file for Title Il 
authority before acquiring capacity and 
providing service over the cables. 
Therefore, if common carriers seek to 
divert major amounts of traffic from 
existing transmission facilities, we can 
take any steps necessary at that time to 
determine whether significant economic 
harm to common carriers owning and 
using existing cables would occur and 
would be contrary to the public interest. 

31. Thus, the issues raised by Comsat 
do not persuade us that the proposed 


2! Data derived from December 1984 circuit status 
reports. 

22 Since satellite facilities are not proposed by the 
applicants, no Article XIV(d) coordination with 
INTELSAT will be required. 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Notices 


offerings will in fact be common carrier 
offerings, and do not present reasons 
justifying the denial of a cable landing 
license. As we have concluded that 
these applications are for non-common 
carrier offerings, we have only to 
consider the requirements of the Cable 
Landing License Act in acting on 
them.23 


D. Relationship With the North Atlantic 
Consultative Process and Related 
Commission Proceedings 


32. Several parties contend that the 
applications should be considered 
within the ongoing North Atlantic 
Consultative Process and other related 
Commission proceedings. The 
Consultative Process is essentially an 
ongoing process to discuss facility 
planning options for the North Atlantic 
among Canadian (Teleglobe Canada), 
European (CEPT), and American (the 
Commission, other U.S. governmental 
agencies, and U.S. carriers) entities. It is 
intended to consider demand, 
technology, costs, usage, and facility 
options before we are called upon to 
make a determination of a facilities 
authorization. Comsat believes that 
authorization of the proposed cable 
facilities outside of the Consultative 
Process would compromise the integrity 
of the process by foresaking it in favor 
of an ad hoc approach and by failing to 
consider the views of foreign entities. 
Similarly, ITT contends that 
consideration of the proposed cable 
systems must be incorporated into 
Docket No. 79-184. Docket No. 79-184 
was initiated by the Commission as an 
adjunct to the Consultative Process, to 
develop U.S. policies and guidelines 
governing the construction and use of 
North Atlantic facilities during the 1985- 
1995 period. 

33. On the other hand, AT&T contends 
that the Commission should make it 
clear that the proposed cables are not 
subject to, and should not be part of, the 
Consultative Process. Both applicants 
strongly oppose incorporation of their 
proposals.in either the Consultative 
Process or Docket No. 79-184. The 
applicants and AT&T argue that the 
Commission's involvement in the 
Consultative Process flows from its 
Section 214 authority, that the proposals 
under consideration are for non- 
common Carrier systems, and that they 
are therefore unrelated to the 
Consultative Process and Docket No. 
79-184. NTIA believes that there are 


23 In addition, the trade and technology issues 
raised by NTIA, see para. 24, supra are 
unsupported. We note that the executive branch 
will have the opportunity to pass on the 
applications. 


some ambiguities in the applications 
that indicate that capacity in the 
proposed cable systems could be 
acquired by carriers to provide common 
carrier services. If the systems are to be 
used by common carriers, NTIA states 
that the Commission should consider: 
(a) The effect of authorizing, outside of 
the Consultative Process, facilities 
which may carry common carrier 
services; (b) the effect on facilities 
already authorized to be used for 
common carrier services; (c) the traffic 
projections implied by the applicant 
which appear to be much greater than 
the projections by the Consultative 
Process; and {d) the effect on U.S. trade 
opportunity and technology 
development.2¢* 

34. We believe that the decision as to 
whether or not to grant cable landing 
licenses to the applicants should not be 
incorporated into either the Consultative 
Process or Docket No. 79-184. The 
Consultative Process and Docket No. 
79-184 deal with North Atlantic 
transmission facilities which are used 
by authorized U.S. common carriers and 
their foreign correspondents for the joint 


- provision of services. As we have found, 


neither applicant proposes to provide 
common carrier services. Both intend to 
make private investments in their 
respective systems at their own risk to 
sell or lease bulk capacity to users. The 
risk of investment will not directly fall 
on any common Carrier ratepayers and 
the scrutiny given by the Commission 
under Section 214 for facilities 
investments is not required here. 

35. We agree with NTIA that the 
applicants appear to have reserved the 
possibility to provide capacity over their 
systems to common carriers. Any carrier 
which may want to use either proposed 
cable system to provide its services 
clearly must seek Section 214 authority 
from the Commission to acquire and 
operate sch facilities. To the extent 
that any U.S. carriers may intend to use 
the proposed facilities, we believe that 
any capacity so employed could be 
considered within the Consultative 
Process. Since no carrier has stated 
plans to use the proposed private cable 
systems, and absent specific information 
as to the extent of such use, we need not 
consider at this time the relationship to 
the Consultative Process or the issues 
raised by NT{A (see para. 33, supra).25 


24 See note 20, supra. 

25 There may be a need to consider the presence 
of such private systems in the Consultative Process 
because of their effect upon the demand for 
additional common carrier provided facilities that 
are subject to the Consultative Process. However. 
this question is better addressed when the cables 
are constructed and we know what type of traffic 
and how much is being carried. 
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In the meantime, we do not believe that 
potential future common carrier use 
should delay final action on the 
applications. Any such delay would 
deny the benefits that will flow from the 
proposed systems to users other than 
common carriers. 


E. Request for a Rulemaking 


36. RCA and Comsat both request the 
Commission to initiate a rulemaking 
proceeding to address legal and policy 
issues raised by the cable applications. 
They argue that a rulemaking 
proceeding is a necessary forum in 
which to consider not only the specific 
applications but also the broader 
question of what specific criteria to 
apply when considering additional 
applications. In a rulemaking, they 
believe that the Commission specifically 
should examine (1) the effect of the 
applications on the Consultative Process 
and Docket No. 79-184, and (2) their 
effect on questions of ownership in 
cable facilities that are now being 
considered in the Docket No. 83-1230. In 
response, Tel-Optik and SLC maintain 
that the applications do not raise any 
material issues of law or policy which 
would warrant the initiation of a 
rulemaking proceeding or a delay in the 
grant of their applications. They argue 
that each of RCA's and Comsat's stated 
concerns is sufficiently addressed in 
their applications and comments. 

37. We find that a rulemaking 
proceeding at this time is unwarranted. 
Tel-Optik and SLC have submitted 
proposals which request authority which 
is unprecedented. We have broad 
authority to proceed by rulemaking or 
by ad hoc adjudication. Sec v. Chenery , 
Corp., 332 U.S. 194, 203 (1947). We find 
the record in this proceeding to be fully 
adequate to resolve the applications 
before us. Numerous parties have 
participated in this proceeding, 
including primary providers of 
competing services. In addition, we 
rejected above the contentions of RCA 
and Comsat that action on the 
applications need to be related to 
Docket No. 79-184 and the Consultative 
Process. See paras. 32-35, supra. We 
also conclude that the applications are 
not related to Docket No. 83-1230 
because that proceeding concerns, 
among other issues, non-carrier 
acquisition of IRU's in common carrier 
transmission facilities. 


F. Suggested Conditions for the Cable 
Landing Licenses 


38. Some parties propose that certain 
conditions be imposed on any cable 
landing license that may be granted to 
the applicants. AT&T proposes that we 
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condition any license by specifically 
stating that we “will not entertain” any 
request by the applicants to compel 
common carriers to use their cable 
systems. AT&T believes that by such a 
condition, the Commission would 
explicitly recognize that the applicants’ 
proposals do not seek any special 
treatment and must succeed or fail on 
their own merits. AT&T also believes 
that such a condition would send the 
proper signal to the investor community 
and lead to the appropriate economic 
allocation of capital resources. Tel- 
Optik states that it has not requested 
that the Commission compel common 
carrier use of the proposed system, does 
not envisage making such a request and 
thus does not seek special treatment. 
SLC does not believe that any 
conditions are necessary other than 
those that it proposed be inserted in its 
own license. 

39. We agree that the applicants 
should not be guaranteed any market 
share or services. Should we ultimately 
grant cable landing licenses for the 
proposed private cable systems, we will 
do so without any guarantee of traffic 
from U.S. international common carriers 
or other sources. It shall be this 
Commission's policy that any such 
private systems succeed or fail on their 
own merits and not through Commission 
action that would guarantee common 
carrier use of the systems. At the same 
time, we will not prohibit common 
carrier use of the system and will 
consider any proposed common carrier 
purchase of capacity in the context of 
our normal facility planning and 
authorization procedures. In view of this 
approach, we see no need to impose 
AT&T’s proposed condition. 

40. In addition, although AT&T fully 
supports the authorization of private 
cable systems in the transatlantic, it 
does so only if the Commission 
reconsiders and withdraws from 
regulating AT&T's facility loading 
choices. RCA and ITT contend that the. 
Commission should deny AT&T’s 
request, because this proceeding is not 
the forum in which to make such a 
determination. We agree. We are only 
considering here whether to grant cable 
landing licenses to the applicants to 
land and operate private transatlantic 
cable systems. We are not considering 
issues relating to our Title II regulation 
of AT&T’s facility loading choices. Since 
the proposed systems are not scheduled 
for operation until 1989 at the earliest, 
we will have sufficient opportunity to 
consider AT&T's proposals. Any 
consideration of the merits of AT&T’s 
request within the context of these 
applications would be beyond the 


language of the Cable Landing License 
Act. 

41. NTIA requests that any cable 
landing license granted to the applicants 
be conditioned: (1) Not to preclude 
approval of additional cable systems 
between the United States and Europe; 
(2) to require that cable capacity should 
be made available to authorized entities 
on a non-discriminatory basis under 
Commission imposed terms and 
conditions; and (3) to require that 
subscribers of cable capacity be given 
the same interconnection rights with 
non-U.S. facilities as foreign entities 
would be given to interconnect with U.S. 
facilities. The applicants do not oppose 
NTIA’s first proposed condition. 
However, they do oppose the second 
two conditions which they believe 
would be inconsistent with and not 
permit them to maintain their non- 
common carrier status. As to the second 
condition, the applicants point out that 
the sale of bulk cable capacity under 
individual terms and arrangements 
made with each private entity is the 
essence of their proposal and that the 
proposed second condition may not 
permit them to operate in this manner. 
In sum, they state that individualized 
sales or leases may, almost by 
definition, raise discrimination issues. 
The applicants also state that they could 
not comply with the third condition, 
because they would have no control 
over the interconnection arrangements 
negotiated between the acquirer of 
capacity and C&W (or Mercury). They 
emphasize that they would merely be 
selling capacity that another entity 
would use. 

42. NTIA’s first proposed condition is 
intended to maintain the rights of U.S. 
companies which may desire, own, and 
operate cable transmission facilities in 
the future by assuring that the 
authorization of the proposed private 
cable systems will not preclude future 
authorization of other systems. We 
believe this condition is unnecessary in 
light of our finding concerning the long 
term benefits of increased intramodel 
competition. See paras. 18-20, supra. As 
to the second and third conditions 
proposed by NTIA, we conclude that 
they would be inconsistent with the 
concept upon which we have found the 
proposed systems to be beneficial—the 
applicants’ ability to lease or sell bulk 
capacity through individual negotiations 
to meet specific customer needs. To 
require the Commission to set the terms, 
conditions, and procedures under which 
cable capacity would be made available 
to purchasers could eliminate the 
applicants’ ability to deal with 
customers on an individual basis, which 
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is an important factor in the applicants’ 
obtaining status as non-common 
carriers.2® In addition, under the current 
proposals, it appears that the applicants 
would have no control over the 
interconnection between the cable 
facilities and the land facilities on either 
end once the cable capacity is sold. The 
purchasers of the bulk capacity would 
be responsible for making their 
interconnection arrangements. 


Conclusion 


43. In this order, we have expressed 
our general policy direction on private 
alternative submarine cable systems for 
the North Atlantic region. We have 
concluded that private systems in whch 
bulk transmission capacity is sold or 
leased on a non-common carrier basis 
would introduce more meaningful 
competition in the provision of North 
Atlantic transmission capacity, and that 
such increased competition would 
provide the same user benefits that are 
now offered by the private sale of 
domestic satellite transponders and 
would further stimulate technology and 
service development to the benefit of 
international users. In addition, we have 
reviewed the two applications before us 
within the context of the Cable Landing 
License Act. We have preliminarily 
concluded that the Tel-Optik 
applications contain the information 
required by the Commission’s rules, 
meet the threshold reciprocity showing 
of the Cable Landing License Act, and 
otherwise appear to be consistent with 
United States interests under the Act. 
However, we will not take final action 
on the applications until receiving 
approval by the Secretary of State. In 
addition, we have preliminarily 
concluded that the SLC application does 
not contain the information requested to 
make these findings. Therefore, SLC 
must provide certain information to the 
Commission before we seek approval 
from the Secretary of State to grant its 
application under the Cable Landing 
License Act. As discussed above, we 
conclude that the applications are not 
properly part of the North Atlantic 
Consultative Process, should not be 


26 We would be concerned if, in practice, a 
foreign owner or co-owner of a cable were to 
provide capacity to an affiliated switched or 
enhanced service provider, for example, on terms 
far more favorable than those offered to U.S. 
companies providing similar services. We would 
view such discrimination undertaken for the 
purpose of, or resulting in, manipulation of 
competition in a particular service to be 
inconsistent with the terms of the Cable Landing 
License Act. We will reserve the right to condition 
licenses if practices develop that are antithetical to 
the reciprocal rights of the U.S. carriers, switched or 
enhanced service providers, or other U.S. citizens. 
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considered within the context of 
associated rulemaking proceedings, and 
do not otherwise require initiation of a 
separate rulemaking proceeding. We 
further conclude that imposition of the 
conditions proposed by certain parties 
have not been shown to be justified 
under the Cable Landing License Act 
and would be inconsistent with the 
nature of the applicants’ proposed 
operations as private systems. 

44. Accordingly, it is ordered that this 
Order by forwarded to the Secretary of 
State and that approval be sought to 
issue Cable Landing licenses to Tel- 
Optik. : 

45. It is further ordered that SLC must 
file the information necessary to make 
its application comply with § 1.767 of 
the Commission's rules before the 
Commission will seek approval from the 
Secretary of State to grant SLC a cable 
landing license. 

46. It is further ordered that Comsat'’s 
motion to accept late-filed comments on 
the Tel-Optik application is granted. 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 85-9024 Filed 4-12-85; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, D.C. Office of the Federal 
Maritime Commission, 1160 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, D.C. 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in section 572.603 
of Title 46 of the Code of Federal 
Regulations. Interested persons should 
consult this section before 
communicating with the Commission 
regarding a pending agreement. 

Agreement No. 221-010741. 

Title: Los Angeles Terminal 
Agreement. 

Parties: 

City of Los Angeles (City) 

Los Angeles Cruise Ship Terminals, 

Inc. 

(LACST) 

Synopsis: This agreement provides 
that LACST will modify an existing City 


wharf to accommodate the unloading of 
automobiles from its vessels. While 
LACST operates primarily a cruise line, 
it will allow passengers to take 
automobiles with them to certain 
destinations. The city will permit 
LACST to perform the necessary work 
at the wharf and to be reimbursed for 
the cost of the construction not to 
exceed $200,000. The agreement 
provides for this credit. The parties 
requested a shortened review period for 
the agreement. 


Agreement No. 224-010742. 

Title: Los Angeles Terminal 
Agreement. 

Parties: 

American President Lines {APL) 

Eagle Marine Services, Inc. (Eagle) 

Hoegh Lines (Hoegh) 

Synopsis: This agreement provides 
that APL through its wholly-owned 
subsidiary, Eagle, will provide terminal 
and stevedoring services for the benefit 
of Hoegh Line vessels at berths Nos. 
121-126 San Pedro, California. The 
agreement will run for a period of three 
years. The parties requested a shortened 
review period for the agreement. 

Agreement No. 224-010743. 

Title: Tampa Terminal Agreement. 

Parties: : 

Tampa Port Authority (Authority) 

Air-Line Freight, Ltd. (ALF) 

Synopsis: The agreement provides for 
the lease by the Authority of ALF of a 
cattle holding facility to ALF at cattle 
loading dock No. 179 also known as 
Berth No. 232, Tampa, Florida. ALF will 
perform terminal operations at the 
facility in the performance of exporting 
live cattle. The agreement will run for a 
period of nine months commencing on 
the first day of the month following the 
effective date of the agreement as 
determined by the Commission. The 
parties requested a shortened review 
period for the agreement. 


Dated: April 10, 1985. 

By Order of the Federal Maritime 
Commission. 
Bruce A. Dombrowski, 
Acting Secretary. 
[FR Doc. 85-8922 Filed 4-12-85; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


United Bancorp of Kentucky, inc., et 
al., Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
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CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than May 1, 
1985. 

A. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1. United Bancorp of Kentucky, Inc., 
Lexington, Kentucky; to acquire 100 
percent of the voting shares of 
Richmond Bank, Richmond, Kentucky. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Cicero Banc Corporation, 
Chicago, Illinois; to merge with First 
Harvey Banc Corporation, Oak Brook, 
Illinois, thereby indirectly acquiring 
First National Bank in Harvey, Harvey, 
Illinois; and to merge with La Grange 
Park Banc Corporation, Oak Brook, 
Illinois, thereby indirectly acquiring 
Bank of La Grange Park, La Grange 
Park, Illinois. 

C. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Southeast Minnesota Bancshares, 
Inc., Altura, Minnesota; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Altura 
State Bank, Altura, Minnesota. 

D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Financial Holdings, Inc., Louisville, 
Colorado; to acquire 100 percent of the 
voting shares of Boulder Valley National 
Bank, Boulder, Colorado. 





14770 


Board of Governors of the Federal Reserve 
System, April 10, 1985. 
James McAfee, , 
Associate Secretary of the Board. 
[FR Doc. 85-9057 Filed 4-12-85; 8:45 am] 
BILLING CODE 6210-01-M 


The Chase Manhattan 


The Chase Manhattan Corporation 
has applies under section 225.23(a)(3) of 
the Board's Regulation Y (12 CFR 
225.23(a)(3)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and section 225.21(a) of 
Regulation Y (12 CFR 225.21(a)) to 
acquire all of the voting securities of 
Federal Savings Bank, Cincinnati, Ohio, 
and Mentor Savings Bank, Mentor, Ohio, 
two state chartered stock savings and 
loan associations. The Chase Manhattan 
Corporation will thereby engage in the 
activity of operating two savings and 
loan associations from offices located in 
Ohio. 

Although the Board has not added the 
operation of a savings and loan 
association to the list of nonbanking 
activities permissible for bank holding 
companies set forth in section 225.25(b) 
of the Board’s Regulation Y (12 CFR 
225.25(b)), the Board has determined by 
individual order that the operation of a 
savings and loan association is closely 
related to banking. 

Interested persons may express their 
views in writing on the question 
whether consummation of the proposed 
acquisitions can “reasonably be 
expected to produce benefits to the 
public, such as greater convenience, 
increased competition, or gains in 
effeciency, that outweight possible 
adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
comments must conform with the 
requirements of the Board’s Rules of 
Procedure (12 CFR 262.3(e)). 

The Ohio Superintendent of Savings 
and Loan Associations has requested 
that the Board act expeditiously on 
these applications. In light of the Ohio 
Superintendent's request and the facts 
of record, a shortened comment period 
is resonable and appropriate in this 
case. Comments regarding each of these 
applications must be submitted in 
writing and must be received at the 
offices of the Board of Governors not 
later than 5:00 P.M. on April 17, 1985. 
Each application is available for 
immediate inspection at the offices of 
the Board of Governors and at the 


Federal Reserve Banks of New York and 
Cleveland. 

Board of Governors of the Federal Reserve 
System, April 11, 1985. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 85-9156 Filed 4-11-85; 4:48 pm] 
BILLING CODE 6210-01-M 


GENERAL ACCOUNTING OFFICE 


Review of Bid Protests Regarding 
Sales by Federal Agencies 


AGENCY: General Accounting Office. 
ACTION: Notice. 


sumMARY: On December 20, 1984, the 
General Accounting Office published in 
the Federal Register (49 FR 49,917) its 
Bid Protest Regulations, effective 
January 15, 1985. This notice advises of 
the federal agencies which have agreed 
to have the General Accounting Office 
consider protests regarding sales under 
§ 21.11 of the Bid Protest Regulations. 


EFFECTIVE DATE: April 15, 1985. 


FOR FURTHER INFORMATION CONTACT: 
James W. Vickers, Managing Attorney, 
General Accounting Office, 441 G Street, 
NW., Washington, DC 20548; telephone 
(202) 275-6181. 

SUPPLEMENTARY INFORMATION: Pursuant 
to § 21.11, ‘“‘Nonstatutory Protests”, the 
General Accounting Office may consider 
protests concerning sales by a federal 
agency if the agency agrees in writing to 
have its protests decided by the General 
Accounting Office. 

The following federal agencies have 
advised the General Accounting Office 
that they wish our Office to consider 
protests concerning sales: (1) 
Department of Agriculture, Forest 
Service until February 6, 1986 subject to 
renewal on an annual basis and (2) 
General Services Administration until 
further notice. 

Charles A. Bowsher, 

Comptroller General of the United States. 
[FR Doc. 85-8916 Filed 4-12-85; 8:45 am] 
BILLING CODE 1610-10-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 85F-0132] 


The Dow Chemical Co.; Filing of Food 
Additive Petition 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 
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SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that The Dow Chemical Co. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of ethylene-carbon 
monoxide copolymer as a component of 
adhesives for use in articles intended for 
use in contact with food. 


FOR FURTHER INFORMATION CONTACT: 
Anthony P. Brunetti, Center for Food 
Safety and Applied Nutrition (HFF-334), 
Food and Drug Administration, 200 C 
Street SW., Washington, DC 20204, 202- 
472-5690. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))), notice is given that a 
petition (FAP 5B3855) has been filed by 
The Dow Chemical Co., 1803 Bldg., Door 
7, Midland, MI 48674, proposing that 

§ 175.105 Adhesives (21 CFR 175.105) be 
amended to provide for the safe use of 
ethylene-carbon monoxide copolymer 
(CAS Reg. No. 25052-62-4) as a 
component of adhesives for use in 
articles intended for use in contact with 
food. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact,statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c) (proposed December 11, 
1979; 44 FR 71742). 


Dated: April 8, 1985. 
Sanford A. Miller, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 85-8920 Filed 4-12-85; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 85G-0103] 


Novo Laboratories, Inc.; Filing of 
Petition for Affirmation of GRAS 
Status 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Novo Laboratories, Inc., has filed a 
petition (GRASP 5G0297) proposing to 
affirm that mixed carbohydrase 
(pectinases, cellulases, and 
hemicellulases) enzyme preparation 
derived from a nonpathogenic and 
nontoxigenic strain of Aspergillus 
aculeatus is generally recognized as safe 
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(GRAS) as a direct human food 
ingredient. 


DATES: Comments by June 14, 1985. 


ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 


305), Food and Drug Administration, Rm. 


4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Susan Thompson, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C 
Street SW., Washington, DC 20204, 202- 
426-9463. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409{b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))) and the regulations for 
affirmation of GRAS status in § 170.35 
(21 CFR 170.35), notice is given that a 
petition (GRASP 5G0297) has been filed 
by Novo Laboratories, Inc., 59 Danbury 
Rd., P.O. Box D, Wilton, CT 06897-0820. 
This petition proposes to affirm that 
mixed carbohydrase (pectinases, 
cellulases, and hemicellulases) enzyme 
preparation derived from a 
nonpathogenic and nontoxigenic strain 
of Aspergillus aculeatus is generally 
recognized as safe (GRAS) as a direct 
human food ingredient. 

The petition has been placed on 
display at the Dockets Management 
Branch (address above). 

Any petition that meets the format 
requirements outlined in § 170.35 is filed 
by the agency. There is no prefiling 
review of the adequacy of data to 
support a GRAS conclusion. Thus, the 
filing of a petition for GRAS affirmation 
should not be interpreted asa 
preliminary indication of suitability for 
GRAS affirmaiion. 

Interested persons may, on or before 
June 14, 1985, review the petition and/or 
file comments (two copies, identified 
with the docket number found in 
brackets in the heading of this 
document) with the Dockets 
Management Branch (address above). 
Comments should include any available 
information that would be helpful in 
determining whether the substance is or 
is not GRAS. A copy of the petition and 
received comments may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 


Dated: April 8, 1985. 
Sanford A. Miller, 


Director, Center for Food Safety and Applied 
Nutrition. 


[FR Doc. 85-8919 Filed 4-12-85; 8:45 am] 
BILLING CODE 4160-01-M 


National Institutes of Health 


Cancer Resources and Repositories 
Contracts Review Committee; Open 
Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Cancer Resources and Repositories 
Contracts Review Committee, National 
Cancer Institute, National Institutes of 
Health, May 31, 1985, Building 31C, 
Conference Room 9, Bethesda, Maryland 
20205. This meeting will be open to the 
public on May 31, from 9:00 a.m. to 9:30 
a.m., to review administrative details. 
Attendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in section 552b(c)(4) and 552b(c)(6), 
Title 5, U.S. Code and section 10(d) of 
Pub. L. 92-463, the meeting will be 
closed to the public on May 31 from 
approximately 10:00 a.m. until 
adjournment, for the review, discussion 
and evaluation of contract proposals. 
These proposals and the discussions 
could reveal confidential trade secrets 
or commercial property such as 
patentable material and personal 
information concerning individuals 
associated with proposals, disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Mrs. Winifred Lumsden, the 
Committee Management Officer, 
National Cancer Institute, Building 31, 
Room 10A06, National Institutes of 
Health, Bethesda, Maryland 20205 (301/ 
496-5708) will provide summaries of the 
meeting and rosters of committee 
members, upon request. 

Dr. Courtney Michael Kerwin, 
Executive Secretary, Cancer Resources 
and Repositories Contracts Review 
Committee, National Cancer Institute, 
Westwood Building, Room 805, National 
Institutes of Health, Bethesda, Maryland 
20205 (301/496-7421) will furnish 
substantive program information. 

Dated: April 2, 1985. 

Betty J. Beveridge, 


Committee Management Officer, National 
Institutes of Health. 


[FR Doc. 85-8936 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-M 


’ 


interagency Technical Committee on 
Heart, Blood Vessel, Lung, and Blood 
Diseases and Blood Resources; 
Meeting 


Notice is hereby given of the meeting 
of the Interagency Technical Committee 
(IATC) on Heart, Blood Vessel, Lung, 
and Blood Diseases and Blood 
Resources sponsored by the National 
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Heart, Lung, and Blood Institute, on June 
4, 1985, from 9:00 a.m. to 12 noon, 
National Institutes of Health, Building 
31, C Wing, Conference Room 8, 9000 
Rockville Pike, Bethesda, Maryland 
20205. 

The entire meeting is open to the 
public. The Interagency Technical 
Committee (IATC) is meeting to 
examine and coordinate Federal 
research activities that concern heart, 
blood vessel, lung, and blood diseases 
and blood resources. The meeting will 
focus on asthma. Keynote presentations 
will include Dr. Michael Kaliner, 
National Institute of Allergy and 
Infectious Diseases, speaking on Clinical 
Immunological Aspects of Asthma, Dr. 
Millicent Higgins, National Heart, Lung, 
and Blood Institute (NHLBI), speaking 
on the Epidemiology of Asthma, and Dr. 
Sydney Parker, NHLBI, on the Self- 
Management Programs of Asthma. 
Other speakers will present topics on 
asthma and related activities. 
Attendance by the public will be limited 
to space available. 

For further program information, and 
an agenda and minutes of the meeting, 
contact: Ms. Joan Long, Office of 
Program Planning and Evaluation, 
National Heart, Lung, and Blood 
Institute, National Institutes of Health, 
Building 31, Room 5A03, 9000 Rockville 
Pike, Bethesda, Maryland 20205, (301- 
496-5031). 

Dated: April 9, 1985. 

Betty J. Beveridge, 

Committee Management Officer, National 
Institutes of Health. 

[FR Doc. 85-8931 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-M 


National Advisory Child Health and 
Human Development Council; Meeting 


Pursuant to Pub. L 92-463, notice is 
hereby given of the meeting of the 
National Advisory Child Health and 
Human Development Council, June 3-4, 
1985, in Building 31, Conference Room 
10, National Institutes of Health, 
Bethesda, Maryland, and the meeting of 
the Subcommittee on Planning on June 3 
from 8:30 a.m. in Building 31, Room 
2A03. 

The Council meeting will be open to 
the public on June 3 from 9:30 a.m. until 
5:00 p.m. The agenda includes a report 
by the Acting Director, NICHD, an 
overview of the Intramural Research 
Program, and a presentation by the 
Endocrinology, Nutrition, and Growth 
Branch, Center for Research for Mothers 
and Childern. The meeting be open on 
June 4 immediately following the review 
of applications if any policy issues are 
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raised which need further discussion. 
The Subcommittee meeting will be open 
on june 3 from 8:30 a.m. to 9:30 a.m. to 
discuss program plans and the agenda 
for the next Council meeting. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and Section 
10{d) of Pub. L 92-463, the meeting will 
be closed to the public on June 4 from 
9:00 a.m. to completion of the review, 
discussion, and evaluation of individual 
grant applications. The applications and 
the discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Marjorie Neff, Council Secretary, 
NICHD, Landow Building, Room 6C08, 
National Institutes of Health, Bethesda, 
Maryland 20205, Area Code 301, 496- 
1485, will provide a summary of the 
meeting and a roster of Council 
members as well as substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.864, Population Research, 
and 13.865, Research for Mothers and 
Children, National Institutes of Health) 

Dated: April 2, 1985. 

Betty J. Beveridge, 

Committee Management Officer, National 
Institutes of Health. 

[FR Doc. 85-8935 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-m 


National Diabetes Advisory Board; 
Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Diabetes Advisory Board on 
May 3, 1985, 8:30 a.m. to adjournment, at 
the Crystal City Marriott, 1999 Jefferson 
Davis Highway, Arlington, Virginia 
22202. The meeting which will be open 
to the public, is being held to discuss the 
Board's activities and to continue the 
evaluation of the implementation of the 
long-range plan to combat diabetes 
mellitus. Attendance by the public will 
be limited to space available. Notice of 
the meeting room will be posted in the 
Hotel lobby. 

Mr. Raymond M. Kuehne, Executive 
Director, National Diabetes Advisory 
Board, P.O. Box 30174, Bethesda, 
Maryland 20205, (301) 496-6045, will 
provide an agenda and rosters of the 
members. Summaries of the meeting 
may also be obtained by contacting his 
office. 


Dated: April 9, 1985. 
Betty J. Beveridge, 
Committee Management Officer, National 
Institutes of Health. 
[FR Doc. 85-8933 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-M 


National Digestive Diseases Advisory 
Board; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Digestive Diseases Advisory 
Board on May 7, 1985, 8:30 a.m. to 
adjournment, at the Crowne Plaza 
Holiday Inn, 1750 Rockville Pike, 
Rockville, Maryland 20852. The meeting, 
which will be open to the public, is 
being held to discuss the Board’s 
activities and to continue the evaluation 
of the implementation of current 
digestive diseases plan. Attendance by 
the public will be limited to space 
available. Notice of the meeting room 
will be posted in the Hotel lobby. 

Mr. Raymond Kuehne, Executive 
Director, National Digestive Diseases 
Advisory Board, P.O. Box 30174, 
Bethesda, Maryland 20205, (301) 496— 
6045, will provide an agenda and roster 
of the members. Summaries of the 
meeting may be obtained by contacting 
Carole A. Frank, Committee 
Management Office, NIADDK, National 
Institutes of Health, Room 9A46, 
Building 31, Bethesda, Maryland 20205, 
(301) 496-6917. 


Dated: April 9, 1985. 
Betty J. Beveridge, 
Committee Management Officer, National 
Institutes of Health. 
[FR Doc. 85-8934 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-M 


National Heart, Lung, and Blood 
Advisory Council; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of a public briefing meeting 
to be sponsored by the National Heart, 
Lung, and Blood Advisory Council, 
National Institutes of Health, May 3, 
1985, in the auditorium of the Uniformed 
Services University of the Health 
Sciences, 4301 Jones Bridge Road, 
Bethesda, Maryland 20814. 

The meeting will be open to the public 


* from 9:00 a.m. to adjournment for the 


purpose of informing biomedical 
scientists, administrators, volunteer 
health organizations, and the public 
about the status of the National Heart, 
Lung, and Blood Institute and about 
possible strategies for achieving and 
maintaining a balance of program 
mechanisms for protecting the number 
of research grants awarded by the 
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Institute. This briefing meeting is 
designed as an educational effort that 
will also provide the opportunity for the 
Council and the National Heart, Lung. 
and Blood Institute to hear directly from 
those interested in and concerned about 
the future of the Institute’s extramural 
programs. 

Those who wish to speak at this 
briefing meeting must submit a written 
request to Dr. Jay Moskowitz, address 
given at the end of this notice, no later 
than April 26, 1985. The request to speak 
must include the following: 

(1) the name of the person who wishes 
to address the Council; (2) the 
professional affiliation of the requesting 
speaker, if appropriate; (3) a brief 
summary of the statement that would be 
presented; and (4) the address and 
telephone number where the requesting 
speaker can be reached during business 
hours. 

Speakers will be selected from th 
constituencies who look to the Institute 
to advance knowledge about heart, lung, 
and blood diseases and from others 
whose interests correspond to the 
extramural programs of the National 
Heart, Lung, and Blood Institute. 

Each speaker will be allowed about 
ten minutes. Additional written 
comments of any length may be 
submitted, at any time, for distribution 
to the Council. The results of this 
meeting, including the texts of the 
speakers and all other materials 
submitted, will be available in the 
winter of 1985. 

Further information concerning the 
meeting and the results of this briefing 
meeting can be obtained from: Dr. Jay 
Moskowitz, Public Briefing Meeting, 
National Heart, Lung, and Blood 
Advisory Council, National Heart, Lung, 
and Blood Institute, Building 31, Room 
5A-03, Bethesda, Maryland 20205 (301/ 
496-7548). 
(Catalog of Federal Domestic Assistance 
Program Nos. 13.837, Heart and Vascular 
Diseases Research; 13.838, Lung Diseases 
Research; and 13.839, Blood Diseases and 
Resources Research, National Institutes of 
Health) 

Dated: April 9, 1985. 
Betty J. Beveridge, 
Committee Management Officer, National 
Institutes of Health. 
{FR Doc. 85-8932 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-M 


National Advisory Environmentai 
Health Sciences Council; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Evnironmental 
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Health Science Council, May 20-21, 
1985, in Building 31C, Conference Room 
7, National Institutes of Health, 
Bethesda, Maryland. 

This meeting will be open to the 
public on May 20 from 9 a.m. to 
approximately 12 noon for the report of 
the Director, NIEHS, and for discussion 
of the NIEHS budget, program policies 
and issues, recent legislation, and other 
items of interest. Attendance by the 
public will be limited to space available. 

In accordance with the provisions set 
forth in section 552b(c)(4) and 552b(c)(6), 
Title 5 U.S. Code and Section 10(d) of 
Pub. L. 92-463, the meeting will be 
closed to the public May 20, from 
approximately 1:00 p.m. to adjournment 
on May 21, for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussion could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Dr. Wilford L. Nusser, Associate 
Director for Extramural Program, 
NIEHS, P.O. Box 12233, Research 
Triangle Park, North Carolina 27709, 
(919) 541-7723, FTS 629-7723, will 
furnish substantive program 
information. 


(Catalog of Federal Domestic Assistance 
Program Nos. 13.112, Characterization of 
Environmental Health Hazards; 13.113, 
Biological Response to Environmental Health 
Hazards; 13.114, Applied Toxicological 
Research and Testing; 13.115, Biometry and 
Risk Estimation; 13.894, Resource and 
Manpower Development, National Institutes 
of Health) 

Dated: April 2, 1985. 

Betty J. Beveridge, 

Committee Management Officer, National 
Institutes of Health. 

[FR Doc. 85-8938 Filed 4-12-85; 8:45 am] 
BILLING CODE 4140-01-M 


National Institute of General Medical 
Sciences; Notice of Meetings 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meetings of the 
committees of the National Institute of 
General Medical Sciences for May and 
June 1985. 

These meetings will be open to the 
public to discuss administrative details 
relating to committee business for 
approximately two hours at the 
beginning of the first session of the first 
day of the meeting. Attendance by the 
public will be limited to space available. 
These meetings will be closed thereafter 


in accordance with provisions set forth 
in section 552b(c)(4) and 552b(c)(6), Title 
5, U.S. Code and séction 10(d) of Pub. L. 
92-463, for the review, discussion, and 
evaluation of individual research 
training grant and research center grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Ann Dieffenbach, Public 
Information Officer, National Institute of 
General Medical Sciences, National 
Institutes of Health, Building 31, Room 
4A52, Bethesda, Maryland 20205 
(Telephone: 301-496-7301), will provide 
a summary of the meeting and a roster 
of committee members. 

Substantive program information may 
be obtained from each executive 
secretary whose name, room number, 
and telephone number are each listed 
below each committee. 


Name of committee: Genetic Basis of Disease 
Review Committee 

Executive secretary: Ms. Linda Engel, Room 
950 Westwood Building, Telephone: 301- 
496-7125 

Date of meeting: May 20, 1985 

Place of meeting: Conference Room 3, 
Westwood Building, National Institutes of 
Health, Bethesda, Maryland 


Open: May 20, 1985, 9:00 a.m.—11:30 a.m. 
There will be a scientific presentation at the 
open portion of the meeting. 

Closed: May 20, 1985, 11,30 a.m.- 
adjournment. 

Name of committee: Cellular and Molecular 

Basis of Disease Review Committee 
Executive secretary: Dr. Helen Sunshine, 

Room 950, Westwood Building, Telephone: 

301-496-7125 
Date of Meeting: June 6, 1985 
Place of meeting: Conference Room 740, 

Westwood Building, National Institutes of 

Health, Bethesda, Maryland 

Open: June 6, 1985, 8:30 a.m.—10:30 a.m. 

Closed: June 6, 1985, 10:30 a.m.— 
adjournment. 


Name of committee: Minority Access to 
Research Careers Review Committee 

Executive secretary: Dr. Harriet Gordon, 
Room 949, Westwood Building, Telephone: 
301-496-7585 

Dates of meeting: June 10-11, 1985 

Place of meeting: Building 31C, Conference 
Room 9, National Institutes of Health, 
Bethesda, Maryland 
Open: June 10, 1985, 8:30 a.m.—10:30 a.m. 
Closed: June 10, 1985, 10:30 a.m.-5:00 p.m.; 

June 11, 1985, 8:30 a.m.—adjournment. 

Name of committee: Pharmacological 
Sciences Review Committee 

Executive secretary: Dr. Rodney Ulane, Room 
952, Westwood Building, Telephone: 301- 
496-4772 

Dates of meeting: June 13-14, 1985 
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Place of meeting: Building 31C, Conference 
Room 7, National Institutes of Health, 
Bethesda, Maryland 
Open: June 13, 1985, 8:30 a.m.—10:30 a.m. 
Closed: June 13, 1985, 10:30 a.m.—5:00 p.m.; 

June 14, 1985, 8:30 a.m.—adjournment. 
(Catalog of Federal Domestic Assistance 

Program No. 13-863, 13-862, 13-880, 13-859, 

National Institute of General Medical 

Science, National Institutes of Health) 
Dated: April 2, 1985. 


Betty J. Beveridge, 

Committee Management Officer, National 
Institutes of Health. 

{FR Doc. 85-8937 Filed 4-12-85; 8:45am) 
BILLING CODE 4140-01-M 


Division of Research Grants Meetings 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meetings of the 
following study sections for May 1985, 
and the individuals from whom 
summaries of meetings and rosters of 
committee members may be obtained. 

These meetings will be open to the 
public to discuss administrative details 
relating to study section business for 
approximately one hour at the beginning 
of the first session of the first day of the 
meeting. Attendance by the public will 
be limited to space available. These 
meeting will be closed thereafter in 
accordance with the provisions set forth 
in sections 552b(c)(4) and 552b(c)(8), 
Title 5, U.S. Code and Section 10{d) of 
Pub. L. 92-463, for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

The Grants Inquiries Office, Division 
of Research Grants, Westwood Building, 
National Institutes of Health, Bethesda, 
Maryland 20205, telephone 301-496-7441 
will furnish summaries of the meetings 
and rosters of committee members. 
Substantive program information may 
be obtained from each executive 
secretary whose name, room number, 
and telephone number are listed below 
each study section. Since it is necessary 
to schedule study section meetings 
months in advance, it is suggested that 
anyone planning to attend a meeting 
contact the executive secretary to 
confirm the exact date, time and 
location. All times are A.M. unless 
otherwise specified. 
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Behavioral and Neurosciences-1, Mr. Gene Headiey, 
Rm. 455, Tel. 301-496-7795. 
Behavioral and Neurosciences- 

A23, Tel. 301-496-7286. 


3, Or. Bertie Woolf, Rm. 


Behavioral and , Ms. Janet Cuca, Rm. 
1A14, Tel. 301-496-5352. 
’ ical. Sciences-2, Ms. Joan D. Fredericks, Rm. 
A10, Tel. 301-496-1067. 
: ical Sciences-3, Dr. Charlies Baker, Rm. A10, 
Tel. 301-496-7150. 

Boimedical Sciences-4, Dr. Charlies Baker, Aim. A10, 
Tel. 301-496-7150. 

Biomedical Sciences-5, Dr. W. Elbert Wilson, Rm. A25, 
Tel. 301-496-7286. 
nical Sciences-1, Dr. Lynwood Jones, Jr., Rim. A19, 
Tel. 301-496-7510. 

Clinical Sciences-2, Dr. Bernice Lipkin, Rm. A19, Tel. 
301-496-7477. 
inical Sciences-3, Dr. Lynwood Jones, Jr, Rm A139, 
Tel. 301-496-7510. 

Clinical Sciences-4, Dr. Bernice Lipkin, Rm. A19, Tel. 
301-496-7477. 





(Catalog of Federal Domestic Assistance 

Program Nos. 13.306, 13.333, 13.337, 13.393- 

13.396, 13.837-13.844, 13.846-13.878, 13.892, 

13.893, National Institutes of Health, HHS) 
Dated: April 2, 1985. 

Betty J. Beveridge, 

Committee Management Officer, National 

Institutes of Health. 

(FR Doc. 85-8939 Filed 4-12-85; 8:45 am] 

BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 


National Strategic Materials and 
Minerals Program Advisory 
Committee; Meeting 


Notice is hereby given, in accordance 
with the Federal Advisory Committee 
Act, that the National Strategic 
Materials and Minerals Program 
Advisory Committee (NSMMPAC) will 
meet on Monday, April 29, from 8:30 
a.m. until 12:00 noon, or until business is 
concluded. The meeting will convene at 
the Hacienda Hotel, 3950 Las Vegas 
Bivd., Las Vegas, Nevada. 

It will be open to the public. 

The proposed agenda is: 
8:30-9:00—Report by the Chairman. 

Status of previous Committee 

recommendations and pending 

Committee business. 
9:00-9:30—Briefing on issues facing 

higher education in the minerals and 

materials field. 
9:30—Conclusion—Reports from 
working groups; recommendations for 
consideration by the Committee; 
discussion of future agenda. 

Statements are invited from groups 
and members of the general public who 
have an interest in mining, minerals or 
materials issues. To ensure that time 
will be available to hear such 
statements, prospective witnesses are 


Bay 29-98 iccesieessn 
My 20-165 


8:30 | Holiday Inn, Georgetown, DC. 


8:30 | Holiday inn, Georgetown, DC. 


9:00 | Room 7, Bidg. 31C, Bethesda, 
M 


8:30 | Holiday inn, Georgetown, DC. 


8:30 | Holiday inn, Georgetown, DC. 


8:30 | Holiday Inn, Georgetown, DC. 


8:30 | Room 7, Bidg. 31C, Bethesda, 


MD. 
Holiday inn, Georgetown, DC. 


8:30 

8:30 
MD. 

8:30 | Holiday inn, Georgetown, DC. 


8:30 | Wellington Hotel, Washington, 
Oc. 


Room 7, Bidg. 31C, Bethesda, 


j 


Bacarra 


requested to notify the Committee 
Executive Director (see below) of their 
intention to appear. Written statements 
for the record should be submitted prior 
to May 15, 1985. 

For Further Information Contact: 
Wayne Marchant, Department of the 
Interior, Washington, D.C. Room 6649, 
(202) 343-5791. 


Dated: April 12, 1985. 
Miriam Walter, 
Acting, Executive Director. 
[FR Doc. 85-9066 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-10-M 


Alaska Lands Use Council; Meeting 


As required by the Alaska National 
Interest Lands Conservation Act 
(ANILCA), Pub. L. 96-487, dated 
December 2, 1980, section 1201, 
paragraph (h), the Alaska Land Use 
Council will meet at 11:00 a.m.', 
Wednesday, May 15, 1985, in the 
Council's Conference Room, located at 
1689 C Street, Room 107, Anchorage, 
Alaska. 

The agenda will include Council : 
consideration of: 


—Long Range Goals and Objectives 
1985-90, 

—Council Work Program 1985-86, 

—The Kenai National Wildlife Refuge 
Comprehensive Conservation Plan, 

—The Becharof National Wildlife 
Refuge Comprehensive Conservation 
Plan, 


1 The Alaska Land Use Council meeting 
will be preceded by a joint session with the 
Council's Land Use Advisors Committee 
beginning at 9:00 a.m., and lasting 
approximately two hours. The Land Use 
Advisors Committée will present 
recommendations to the Council on the 1985- 
86 Work Program and discuss State/Federal 
land use planning activities in Alaska. The 
Council's meeting will immediately follow 
this joint session. 


a 


—The Izembek National Wildlife Refuge 
Comprehensive Conservation Plan, 
—The Togiak National Wildlife Refuge 
Comprehensive Conservation Plan, 

—Outfitter/Guide Policy 
Recommendations, 

—Conservation System Unit 
Management Plan Implementation, 
Memorandum of Understanding, 
Gulkana Wild and Scenic River; and 

—Upland Oil and Gas Leasing Project 
Group Report. 


For further information contact: 
Alaska Land Use Council, P.O. Box 
100120, Anchorage, Alaska 99510 (907- 

72-3422 or (FTS) 271-5485). 
The public is invited to attend. 


William P. Horn, 
Deputy Under Secretary. 
April 8, 1985. 


[FR Doc. 85-8989 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-10-M 


Bureau of Land Management 


New Mexico; Filing of Plat of Survey 


March 22, 1985. 

The plat of survey described below 
was Officially filed in the New Mexico 
State Office, Bureau of Land 
Management, Santa Fe, New Mexico, 
effective at 10:00 a.m. on March 22, 1985. 

The dependent resurvey of a portion 
of the north boundary of the San 
Antonio Del Rio Colorado Grant, certain 
small holding claim boundaries and the 
survey of lots in sections 11, 12 and 13 in 
Township 29 North, Range 12 East, 
NMPM, New Mexico, under Group 774. 

This survey was requested by the 
Albuquerque District, Bureau of Land 
Management. 

The plat will be in the open files of the 
New Mexico State Office, Bureau of 
Land Management, P.O. Box 1449, Santa 
Fe, New Mexico 87501. Copies of the 
plat may be obtained from that office 
upon payment of $2.50 per sheet. 

Gary S. Speight, 

Chief, Branch of Cadastral Survey. 

[FR Doc. 85-8998 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-FB-M 


intent To Amend the Sierra 
Management Framework Plan 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of intent. 


SUMMARY: Pursuant to 43 CFR 1610.2(c) 
notice is hereby given that the Sierra 
Management Framework Plan will be 
amended by the Folsom Resource Area, 
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Bakersfield District. Comments and 
recommendations on issues to be 
addressed will be received for a thirty 
(30) day period from the date of 
publication of this notice. 

DATES: Identification of issues and 
concerns will be completed by August 
30, 1985. Management alternatives will 
be defined by December 1985 with the 
draft plan amendment to be finished by 
May 1986.. ; 

FOR FURTHER INFORMATION CONTACT: 
Deane Swickard, Folsom Resource Area 
Manager, Bureau of Land Management, 
63 Natoma St., Folsom, California 95630. 
Telephone: (916) 985-4474. 


SUPPLEMENTARY INFORMATION: The 
Folsom Resource Area administers 
federal land and resources in Alameda, 
Amador, Calaveras, El Dorado, 
Mariposa, Nevada, Placer, Sacramento, 
San Joaquin, Stanislaus, Sutter, 
Tuolumne, and Yuba counties. The 
primary issues are land retention and 
disposal patterns, management intensity 
for specific management areas, forest 
management practices, mining and 
recreation. An interdisciplinary team 
consisting of realty specialists, outdoor 
recreation planners, a wildlife biologist, 
foresters, an archaeologist and 
associated skills will develop the plan. 
Opportunities for public participation 
and comment will be announced well in 
advance of any scheduled public 
meeting. Times, dates and locations of 
public meetings will be announced 
through the media, mail, and the Federal 
Register. 

Dated: April 3, 1985. 
Robert D. Rheiner, Jr., 
District Manager. 
[FR Doc. 85-8952 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-40-M 





[CA 868] 


California; Termination of Proposed 
Withdrawal and Reservation of Land 


April 4, 1985. 


Notice of Corps of Engineers, 
Department of the Army, application 
CA-868 for withdrawal and reservation 
of the following described land for the 
Marysville Lake Project from all general 
land laws, including the mining laws (30 
U.S.C., Ch. 2) and the mineral leasing 
laws for construction of a multi-purpose 
dam, reservoir, power plant, afterbay, 
and appurtenant facilities for flood 
control, additional water supply and 
power integration with the Central 
Valley Project was published as FR Doc 
77-27668 on pages 47883 and 47884 of 
the issue of September 22, 1977. The 


applicant has withdrawn its application 
in its entirety. 

Mount Diablo Meridian 

T.16W.,R.5E., 

Sec. 22, Lots 2, 3, 5, 6; 

Sec. 26, Lot 5; 

Sec. 27, Lots 1, 2, 3, 4, and 5, and 

NE*SW ‘4; 
Sec. 28, Lot 5; . 
Sec. 32, Lots 1, 2, 3, 5, 6, 7, and 8, and 
SW'‘4SE%. 
T.16N., R. 6E., 
Sec. 22, S¥SE%SE“NW 4, SE~SW% 
SE“%NW% 

Sec. 27, W%SW NW, NWYNW% 

sw. 

The area described contains 417.22 acres 
more or less in Yuba County, California. 
Therefore, pursuant to the regulations 
contained in 43 CFR 2310.2-1, these lands 
shall immediately be relieved of the 
segregative effect of the above-mentioned 
application. 

Nancy J. Alex, 

Chief, Lands and Locatable Minerals Section, 
Branch of Lands and Minerals Operations. 
[FR Doc. 85-8951 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-84-M 


Bureau of Mines 


information Collection Requirements 
Submitted to OMB for Review 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau's clearance officer a: the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made within 30 days directly to the 
Bureau clearance officer and to the 
Office of Management and Budget 
Interior Desk Officer, Washington, D.C. 
20503, telephone 202-395-7313. 

Title: Water Use in the Nonfuel 
Minerals Industry. 

Abstract: The Bureau needs access to 
mineral industry water data by 
individual mines in order to correlate 
these findings with other data on mine 
characteristics. These data will assist in 
identifying potential shortages, in 
determining mining and processing costs 
for problem areas, and in determining 
solutions and recommendations for 
government action. 

Bureau Form Number: 6-P118. 

Frequency: Single-time. 

Description of Respondents: Mine and 
Mill Producers of Metals and 
Nonmetals. 


Annual Responses: 3,096. 
Annual Burden Hours: 774. 
Bureau Clearance Officer: James T. 
Hereford, (202) 634-1125. 
Robert C. Horton, 
Director. 
April 8, 1985. 


[FR Doc. 85-8997 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-53-M 


Bureau of Reclamation, National Park 
Service 


Jackson Lake Safety of Dams Project, 
WY-ID; Availability of Record of 
Decision; Final Environmental Impact 
Statement 


The Bureau of Reclamation and The 
National Park Service have jointly 
reommended adoption of the proposed 
action described in the Final 
Environmental Impact Statement for the 
project. The Assistant Secretary—Water 
and Science and the Assistant 
Secretary—Fish and Wildlife and Parks 
have approved adoption of the proposed 
action. In accordance with the Safety of 
Dams Act, the modification report has 
been forwarded to the appropriate 
committees of Congress. Copies of the 
Record of Decision, which discusses 
issues considered in the decision, may 
be obtained from the offices listed 
below: 

Regional Director, Attn. Code RMR/PC, 
National Park Service, Rocky 
Mountain Region, P.O. Box 25287, 655 
Parfet St. Denver, CO 80225, 
Telephone—(303) 234-4942 

Superintendent, Grand Teton National 
Park, P.O. Drawer 170, Moose, WY 
83012 

Project Superintendent, Minidoka 
Project Office, Bureau of Reclamation, 
1359 Hansen Ave., Burley, ID 83318 

Regional Director, Attn. Code 150, 
Bureau of Reclamation, Pacific 
Northwest Region, Box 043, 550 West 
Fort St., Boise ID 83724, Telephone— 
(208) 334-1207 
Dated: March 28, 1985. 

Robert A. Olson, 


Acting Commissioner, Bureau of 
Reclamation. 


Dated: April 1, 1985. 
Mary Lou Grier, 
Acting Director, National Park Service. 
[FR Doc. 85-9004 Filed 4-12-85; 8:45 am} 
BILLING CODE 4310-09-M 
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[DES 85-8] 


Lake Andes—Wagner Unit, Pick-Sioan 
Missouri Basin Program, South Dakota 
Public Hearing on Draft Environmental 
Statement 


Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared a draft environmental 
statement for the development of 45,000 
acres for irrigation in the Lake Andes- 
Wagner Unit in South Dakota. This 
statement (DES 85-8) was made 
available to the public on February 28, 
1985. 

This environmental statement 
presents and analyzes a proposal to 
irrigate about 45,000 acres near Lake 
Andes and Wagner with water pumped 
from nearby Lake Francis Case on the 
Missouri River. The project also 
includes a fish rearing pond to enhance 
the fishery in Lake Francis Case. 

A public hearing will be held in 
Wagner, South Dakota, at the Wagner 
High School Theater on May 14, 1985, 
beginning at 7:00 p.m., to receive views 
and comments from interested 
organizations and individuals relating to 
the environmental impact of this project. 
Oral statements will be limited to a 
period of 15 minutes. Speaker will not be 
allowed to trade their time to obtain a 
longer oral presentation; however, the 
person authorized to conduct the 
hearing may allow any speaker to 
provide additional oral comments after 
all persons wishing to make comments 
have been heard. Speakers will be 
scheduled according to the time 
preference mentioned in their letter or 
telephone request, whenever possible, 
and any scheduled speaker not present 
when called will lose his or her position 
in the scheduled order, and his or her 
name will be recalled at the end of the 
scheduled speakers. Requests for 
presentation will be accepted up to 4:00 
p.m., May 9, 1985, and any subsequent 
requests will be handled on a first-come, 
first-served basis following the 
scheduled presentation. 

Organizations or individuals desiring 
to present their statement at the hearing 
should contact Mr. Eley P. Denson, Jr., 
Regional Evironmental Affairs Officer, 
Bureau of Reclamation, P.O. Box 2553, 
Billings, Montana 59103, telephone (406) 
657-6558, and announce his or her 
intention to participate. Written 
comments from those unable to attend, 
and from those wishing to supplement 
their oral presentation at the hearing 
should be sent to Mr. Denson on or 
before May 29. 


Dated: April 8, 1985. 
Robert A. Olson, 
Acting Commissioner. 
[FR. Doc. 85-8928 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-0S-M 


Power and Modification Study—Boise 
River Basin Portion Boise Project, 
idaho-Oregon; Intent To Preparea 
Draft Environmental Impact Statement 


Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 


. 1969, the Department of the Interior 


proposes to prepare a draft 
environmental impact statement (EIS) 
on the Boise River Basin Portion of the 
Power and Modification Study, Boise 


’ Project, _Idaho-Oregon. The purposes of 


the study are evaluation of the potential 
for increased hydroelectric power 
generation at Arrowrock Dam and the 
Boise River Diversion Dam; 
improvement of reservoir operations for 
fisheries and other purposes; | 
improvement of instream flows in the 
Boise River; and improvement of 
wetland and upland habitat for fish and 
wildlife at two locations in the Boise 
Valley, Lake Lowell in the Deer Flat 
National Wildlife Refuge and the 
Cloverdale Pond area. 

The major elements of the 
recommended plan are the construction 
of a 60-megawatt powerplant at 
Arrowrock Dam, the construction of a 5- 
megawatt powerplant to replace the . 
existing obsolete powerplant at Boise 
River Diversion Dam, the provision of 
improved minimum flows in the Boise 
River to enhance fish habitat, the 
provision of a minimum pool in 
Arrowrock Reservoir, the development 
of a wetland area at Lake Lowell in the 
Deer Flat National Wildlife Refuge, and 
the improvement of fish and wildlife 
habitat at Cloverdale Pond. A no action 
alternative will also be considered in 
the EIS. Other potential developments 
were included in earlier study efforts 
but have been excluded from further 
consideration. These included pumped 
storage power development, low head 
hydropower potential, new irrigation 
development, new storage sites, and 
improvement of recreation areas in the 
basin. 

The recommended plan would 
enhance fish and wildlife resources in 
the basin through the proposed 
improvements in instream flows, 
reservoir minimum pool, and fish and 
wildlife habitat. Other areas of primary 
environmental concern already 
identified include cultural resource 
documentation for Arrowrock and Boise 
River Diversion Dams and effects on 
recreation facilities at Lucky Peak Lake, 
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downstream from Arrowrock Dam. 
Mitigation plans are being developed for 
these and other potential impact areas 
and will be addressed in the EIS. 

An extensive public involvement 
program was carried out during planning 
for the study. Attendees at a series of 
public sessions provided comments on 
alternative measures and environmental 
issues. No formal scoping meetings are 
planned, therefore, in connection with 
preparation of the draft EIS. 

Interested public entities and 
individuals may obtain information on 
the proposed project and provide input 
to the draft environmental statement. A 
combined planning report/draft 
environmental statement is expected to 
be completed and available for review 
and comment by July 1985. 

The contact person for this draft 
environmental statement is Robert 
Adair, Bureau of Reclamation, Box 043— 
550 West Fort Street, Boise, Idaho 83724, 
telephone (208) 334-1209. 


Dated: April 9, 1985. 
Robert A. Olson, 
Acting Commissioner. 
[FR Doc. 85-8927 Filed 4-12-85; 8:45 am] 
BILLING CODE 4310-09-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for International Development 


A.1.D. Research Advisory Committee; 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act, notice 
is hereby given of the A.LD. Research 
Advisory Committee meeting on May 6- 
7, 1985 at the Pan American Health 
Organization Building, 525—23rd Street 
NW., Washington, DC, Conference 
Room C. The Committee will discuss 
recent developments in A.I.D. research 
policy. 

The meeting will begin at 9:00 a.m. 
and adjourn at 5:30 p.m. The meeting is 
open to the public. Any interested 
persons may attend, may file written 
statements with the Committee before or 
after the meeting, or may present oral 
statements in accordance with 
procedures established by the 
Committee and to the extent the time 
available for the meeting permits. Dr. 
Erven J. Long, Director, Office of 
Technical Review and Information, 
Bureau for Science and Technology, is 
designated as the A.L.D. representative 
at the meeting. It is suggested that those 
desiring more specific information 
contact Dr. Long, 1601 N. Kent Street, 
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Arlington, Virginia 22209 or call area 
code (703) 235-8929. 

Dated: April'2, 1985. 
Erven J. Long, 
A.1.D. Representative, Research Advisory 
Committee. 
[FR Doc. 85-8999 Filed 4-12-85; 8:45 am] 
BILLING CODE 6116-01-M 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 30641] 


Rail Carriers; Borinstein Raliroad Co.; 
Exemption 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of 49 U.S.C. 10901 the 
operation by Borinstein Railroad 
Company of a 0.407-mile line of railroad 
from the west side of the Interstate 
Highway 65 Bridge (approximately 
milepost 0.7) to the end of the line 
(approximately milepost 1.12), in 
Indianapolis, Marion County, IN. 
DATES: This exemption will be effective 


on April 12, 1985. Petitions to reopen 

must be filed by May 6, 1985. 

ADDRESSES: Send pleadings referring to 

Finance Docket 30641 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner's representative: Zeff A. 
Weiss, One American Square, Box 
82001, Indianapolis, IN 46282-0002 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

SUPPLEMENTAR’! INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to T.S. 

InfoSystems, Inc., Room 2227, Interstate 

Commerce Commission, Washington, 

DC 20423, or call 289-4357 (DC 

Metropolitan area) or toll free (800) 424— 

5403. 

Decided: April 8, 1985. 

By the Commission, Chairman Taylor, Vice 
Chairman Gradison, Commissioners Sterrett, 
Andre, Simmons, Lamboley and Strenio. 
James H. Bayne, 

Secretary. 

[FR Doc. 85-8955 Filed 4-12-85; 8:45 am] 

BILLING CODE 7035-01-M 


(Finance Docket No. 30616] 


Rail Carriers; Guilford Transportation 
industries, Inc., et al.—Control 
Exemption 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SAUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C. 11343 et seq., the acquisition by 
Guilford Transportation Industries, Inc., 
and Timothy Mellon of control of 
Guilford Motor Express, Inc., subject to 
standard employee protective 
conditions. 

DATES: This exemption will be effective 

on May 14, 1985. Petitions to stay must 

be filed by April 25, 1985, and petitions 
for reconsideration must be filed by May 

6, 1985. 

ADDRESSES: Send pleadings referring to 

Finance Docket No. 30616 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioners’ representative: James E. 
Howard, Suite 310, One Boston Place, 
Boston, MA 02108 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245 

SUPPLEMENTARY INFORMATION: 

Additional] information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to T.S. 

InfoSystems, Inc., Room 2227, Interstate 

Commerce Commission, Washington, 

DC 20423, or call 289-4357 (DC 

Metropolitan area) or toll free (800) 424— 

5403. 


Decided: April 4, 1985. 


By the Commission, Chairman Taylor, Vice 
Chairman Gradison, Commissioners Sterrett, 
Andre, Simmons, Lamboley and Strenio. 


James H. Bayne, 
Secretary. 


[FR Doc. 85-8956 Filed 4-12-85; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30629] 


Rail Carriers; Staten Island Railway 
Corp.—Exemption From 49 U.S.C. 
10901; Delaware Otsego Corporation 
and Staten Island Railway Corp.— 
Exemption From 49 U.S.C. 11301 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts Staten Island 
Railway Corporation (SIRY) from the 
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requirements of (a) 49 U.S.C. 10901 with 
respect to the acquisition of trackage 
rights through assignment of a trackage 
rights agreement from Staten Island 
Railroad Corporation (SIRC) permitting 
operation over a 14.48-mile segment of 
line of Staten Island Rapid Transit 
Operating Authority, between St. 
George (MP 0.00) and Tottenville, NY 
(MP 14.48); and (b) 49 U.S.C. 11301 with 
respect to (1) the issuance of 200 shares 
of no par value capital stock to The New 
York, Susquehanna and Western 
Railway Corporation, and (2) the 
issuance of a $1.2 million promissory 
note to finance the purchase from SIRC 
of a 16.68-mile line. The Commission 
also exempts the Delaware Otsego 
Corporation from the requirements of 49 
U.S.C. 11301 with respect to the 
assumption of obligation and liability as 
guarantor of the $1.2 million promissory 
note to be issued by SIRY. The parties 
have also filed a notice of exemption 
under 49 CFR 1180.2(d)(3), in Finance 
Docket No. 30635, Delaware Otsego 
Corporation and The New York, 
Susquehanna and Western Railway 
Corporation—Control Exemption— 
Staten Island Railway Corporation. 


DATES: These exemptions will be 
effective on April 12, 1985. Petitions to 
reopen must be filed by May 5, 1985. 


appresses: Send pleadings referring to 

Finance Docket No. 30629 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioners’ Representative: William 
P. Quinn, 1800 Penn Mutual Tower, 
510 Walnut Street, Philadelphia, PA 
19106 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to T-S. 

InfoSystems, Inc., Room 2227, Interstate 

Commerce Commission, Washington, 

DC 20423, or call 289-4357 (DC 

Metropolitan area) or toll free (800) 424— 

5403. 


Decided: April 4, 1985. 

By the Commission, Chairman Taylor, Vice 
Chairman Gradison, Commissioners Sterrett, 
Andre, Simmons, Lamboley, and Strenio. 


James H. Bayne, 

Secretary. 

{FR Doc. 85-8957 Filed 4-12-85; 8:45 am] 
BILLING CODE 7035-01-M 
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DEPARTMENT OF JUSTICE 


Lodging of Amended Consent Decree 
Pursuant to the Clean Water Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on March 14, 1985 a proposed 
amended consent decree in United 
States v. Town of Franklin, Civil No. 77- 
0188 was lodged with the United States 
District Court for the Northern District 
of West Virginia. The proposed 
amended consent decree requires the 
Town of Franklin, West Virginia, to 
prepare and implement a Municipal 
Compliance Plan in accordance with the 
objectives of the Environmental 
Protection Agency's Municipal Policy 
Guidance to meet the final effluent 
limitations in its NPDES Permit No. 
WV0224970, and to comply with interim 
effluent limitations until 180 days after 
completion of construction of the 
treatment technology identified in the 
Pian or until such earlier time as such 
technology becomes operational. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of publication comments relating to 
the proposed amended consent decree. 
Comments should be addressed to the 
Assistant Attorney General, Land and 
Natural Resources Division, Department 
of Justice, Washington, D.C. 20530, and 
should refer to United States v. Town of 
Franklin, D.J. Ref. 90-5—1-1-791. 

The proposed amended consent 
decree may be examined at the Office of 
the United States Attorney, Room 243, 
Federal Building, 1125-1141 Chapline 
Street, Wheeling, West Virginia 26003, 
and at the Region III Office of the 
Environmental Protection Agency, 841 
Chestnut Street, Philadelphia, PA. 19107, 
and at the Environmental Enforcement 
Section, Land and Natural Resources 
Division of the Department of Justice, 
Room 1529, Ninth Street and 
Pennsylvania Ave., N.W., Washington, 
D.C. 20530. A copy of the proposed 
amended consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy of the proposed amended 
consent decree, refer to the case, 
proposed decree, and D.J. reference 
number. 


F. Henry Habicht Il, 

Assistant Attorney General, Land and 
Natural Resources Division. 

(FR Doc. 85-8996 Filed 4-12-85; 8:45 am] 
BILLING CODE 4410-01-M 


LEGAL SERVICES CORPORATION 


One-Time 1OLTA Grants; Request for 
Comments 


AGENCY: Legal Services Corporation. 
ACTION: Notice. 


SUMMARY: The Legal Services 
Corporation was established pursuant to 
the Legal Services Corporation Act of 
1974, Pub. L. 93-355, 88 Statute 378, 42 
U.S.C. 2996, as amended, Public Law 95- 
222 (December 28, 1977}. Section 1007(f) 
provides: “At least thirty days prior to 
the approval of any grant application or 
prior to entering into a contract or prior 
to the initiation of any other project, the 
Corporation shall announce publicily 
* * * such grant, contract, or project 
The Legal Services Corporation 
hereby announces that it is considering 
applications for IOLTA implementation 
grants submitted by the following 
organizations: 


DATE: All comments and 
recommendations must be received by 
the Office of Field Services/Program 
Development and Substantive Support 
Unit of the Legal Services Corporation 
within thirty (30) calendar days of 
publication of this notice. 

FOR FURTHER INFORMATION CONTACT: 
Heidi J. Ackerman, Esq., [OLTA Project 
Coordinator, Office of Field Services, 
Program Development and Substantive 
Support Unit, Legal Services 
Corporation, 733 Fifteenth Street, NW.., 
Washington, D.C. 20005, (202) 272-4358. 
SUPPLEMENTARY INFORMATION: If 
awarded, these grants will be made 
pursuant to the Legal Services 
Corporation’s announcement of the 
continued availability of funds to 
develop and implement Interest on 
Lawyers’ Trust Account (IOLATA) 
programs (49 FR 22899, 50320). The 
deadline for submitting grant 
applications to LSC was February 28, 
1985. These IOLTA grants are intended 
to develop and foster IOLTA programs 
which will serve as a source of private 
sector funding to supplement federal 
funding for the direct delivery of civil 
legal services to poor individuals. 

Under an IOLTA program, attorneys 
holding client funds which are “nominal 
in amount” or being held for a “short 
period of time” pool these funds in trust 
Negotiable Order of Withdrawal (NOW) 
accounts. Traditionally, such funds have 
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been placed in non-interest bearing 
accounts. The interest generated by the 
NOW accounts is transferred to a 
designated not-for-profit corporation 
which disburses the funds to appropriate 
law-related public service projects. 
Before an IOLTA program can be 
established in a state, it must be 
approved by either the state’s Supreme 
Court or its Legislature. Each of the 
previously named grant applicants has 
received the necessary approval. 

All Legal Services Corporation IOLTA 
grants must be matched dollar-for-dollar 
by the grant applicants. Any grant 
applicant which has not satisfied this 
requirement but has met all the other 
requirements for receiving a grant, may 
be awarded a contingent grant for a 
period not exceeding three months. The 
Corporatoin also requires a commitment 
from the grant applicant that it will use 
its best efforts to develop and 
implement an IOLTA program which 
expends no less than two-thirds of the 
IOLTA proceeds, excluding 
administrative costs and a reserve, for 
the delivery of civil legal services to 
poor individuals. 

Thomas J. Opsut, 

Interim President Legal Services Corporation. 
(FR Doc. 85-8961 Filed 4-12-85; 8:45 am] 
BILLING CODE 6820-35-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 85-22] 
Agency Report Forms Under OMB 
Review 


AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Notice of agency report forms 
under OMB review. 


7 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public that 
the agency has made the submission. 
The NASA Supplement to the Federal 
Acquisition Regulation has been 
previously cleared by OMB (2700-0043), 
subject to submission of clearance 
requests for specific reporting and 
recordkeeping requirements. . 
Copies of the proposed forms, the 
request for clearance {S.F. 83), 
supporting statement, instructions, 
transmittal letters, and other documents 
submitted to OMB for review, may be 
obtained from the Agency Clearance 
Officer. Comments on the items listed 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Notices 


should be submitted to the Agency 
Clearance Officer and the OMB 
Reviewer. 

DATE: Comments must be received in 
writing by April 25, 1985. If you 
anticipate commenting on a form but 
find that time to prepare will prevent 
you from submitting comments 
promptly, you should advise the OMB 
Reviewer and the Agency Clearance 
Officer of your intent as early as 
possible. 

ADDRESS: Car! F. Steinmetz, NASA 
Agency Clearance Officer, Code NIM, 
NASA Headquarters, Washington, DC 
20546; Kenneth Allen, Office of 
Information and Regulatory Affairs, 
OMB, Room 3235, New Executive Office 
Building, Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Carl F. Steinmetz, NASA Agency 
Clearance Officer, (202) 453-2941. 


Reports 


Title: NASA FAR Supplement, Part 
18-12, Contract Delivery and 
Performance. 

Type of Request: Existing regulation 
(no change proposed.) 

Frequency of Report: On occasion. 

Type of Respondent: Small and large 
businesses, state and local governments 
and non-profit institutions. 

Annual Responses: 107. 

Annual Burden Hours: 107. 

Abstract-Needs/Uses: Contractor 
provides notice of anticipated delay in 
performance of contract. 

Richard L. Daniels, 

Deputy Director, Logistics Management and 
Information Programs Division. 

[FR Doc. 85-8914 Filed 4—12-85; 8:45 am] 
BILLING CODE 7510-01-M 


(Notice 85-23] 


NASA Advisory Council; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 





SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space administration 
announces a forthcoming meeting of the 
NASA Advisory Council. 

DATE AND TIME: Apri! 30, 1985, 9 a.m. to 
5 p.m., and May 1, 1985, 8:30 a.m. to 3 
p.m. 

ADDRESS: National Aeronautics and 
Space Administration, Federal Building 
6, Maryland Avenue SW, Washington, 
DC 20546, Room 7002. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Nathaniel B. Cohen, Code LB, 


National Aeronautics and Space 
Administration, Washington, DC 20546 
(202/453-8335). 

SUPPLEMENTARY INFORMATION: The 
NASA Advisory Council was 
established as an interdisciplinary group 
to advise senior management on the full 
range of NASA's programs, policies, and 
plans. The Council is chaired by Mr. 
Daniel J. Fink and is composed of 
twenty-five members. Standing 
committees containing additional 
members report to the Council and 
provide advice in the substantive areas 
of aeronautics, life sciences, space 
applications, space and Earth science, 
space systems and technology, and 
history, as they relate to NASA's 
activities. 

This meeting will be closed to the 
public from 4 p.m. to 5 p.m. on April 30 
for a discussion of the qualifications of 
candidates for membership. Such a 
discussion would invade the privacy of 
the candidates and other individuals 
involved. Since this sesssion will be 
concerned with matters listed in 5 U.S.C. 
552b(c)(6), it has been determined that 
the meeting be closed to the public for 
this period of time. The remainder of the 
meeting will be open to the public up to 
the seating capacity of the room, which 
is approximately 60 persons including 


Council members and other participants. 


Visitors will be requested to sign a 
visitor's register. 

TYPE OF MEETING: Open—except for a 
closed session as noted in the agenda 
below. 


AGENDA 
April 30, 1985 


9 a.m.—Introductory Remarks. 

9:15 a.m.—Final Report of Solar 
System Exploration Committee. 

10:45 a.m.—Interim Report of Earth 
Systems Science Committee. 

1 p.m.—Studies of Automation and 
Robotics. 

4 p.m.—Closed Session on 
Membership. 

5 p.m.—Adjourn. 


May 1, 1985 


8:30 a.m.—Applications of Tethers in 
Space. 

10 a.m.—International Space Program 
Topics. 

1 p.m.—Status of Solar System 
Exploration Projects. 

2 p.m.—Committee Reports. 

3 p.m.—Adjourn. 
Richard L. Daniels, 
Deputy Director Logistics Management and 
Information Programs Division Office of 
Management. 
[FR Doc. 85-9047 Filed 4-12-85; 8:45 am] 
BILLING CODE 7510-01-M 
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NATIONAL SCIENCE FOUNDATION 


Advisory Panel for Biological 
instrumentation; Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended 
Pub. L. 92-463, the National Science 
Foundation announces the following 
meetings. 


Name: Advisory Panel for Biological 
Instrumentation. 

Date and time: Wednesday, May 1, 1985 
from 5:00 p.m. to 9:00 p.m. and Thursday and 
Friday, May 2 and 3, 1985 from 8:30 a.m. to 
5:00 p.m. 

Place: Airlie House, Airlie, Virginia 22186. 

Type of meeting: Closed. 

Contact person: John C. Wooley, Program 
Director, Biological Instrumentation Program, 
Room 325E, Telephone: 202/357-7652. 

Purpose of advisory panel: To provide 
advice and recommendations concerning 
support for research instrumentation. 

Agenda: To review and evaluate research 
proposals as part of the selection process for 
awards. ; 

Reason for closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and persona! information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of 5 U.S.C. 552b(c), Government in the 
Sunshine Act. 

Authority to close meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF, on July 
6, 1979. 


Rebecca Winkier, 

Committee Management Officer. 

{FR Doc. 85-9018 Filed 4-12-85; 8:45 am} 
BILLING CODE 7555-01-M 


Advisory Panel for Molecular and 
Cellular Neurobiology; Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. 92-463, the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Panel for Molecular and 
Cellular Neurobiology Program. 

Date and time: May 1, 2, and 3, 1985: 9:00 
a.m. to 5:00 p.m. each day. 

Place: Room 628 National Science 
Foundation, 1800 G. St., NW., Washington, 
DC. 

Type of meeting: Open May 2—1:00 p.m. to 
3:00 p.m. Closed—remainder of scheduled 
time. 

Contact person: Dr. Joel S. Colton, Program 
Director, Molecular and Cellular 
Neurobiology Program, Room 320, National 
Science Foundation, Washington, D.C. 20550, 
Telephone (202) 357-7471. 
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Summary minutes: May be obtained from 
the Contact Person at the above stated 
address. 

Purpose of meeting: To provide advice and 
recommendations concerning support for 
research in the Molecular and Cellular 
Neurobiology Program. 

Agenda: Open—General discussion of the 
current status and future plans of the 
Molecular and Cellular Neurobiology 
Program. Closed—To review and evaluate 
research proposals as part of the selection 
process for awards. 

Reason for closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of 5 U.S.C. 552b(c), Government in the 
Sunshine Act. 

Authority to close meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of section 10{d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated by the authority to make such 
determinations by the Director, NSF, on July 
6, 1979. 

M. Rebecca Winkler, 
Committee Management Officer. 
[FR Doc. 85-9019 Filed 4-12-85; 8:45 am] 


BILLING CODE 7555-01-M 


Advisory Panel for Social and 
Developmental Psychology; Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. 92-463, the National Science 
Foundation announces the following 
meeting: 


Name: Advisory Panel for Social and 
Developmental Psychology. 

Date and time: May 1-3, 1985, 9:00 a.m. to 
5:00 p.m. each day. 

Place: Room 523, National Science 
Foundation, 1800 G Street, NW., Washington, 


Type of meeting: Part Open—Open May 2- 
9:00 4.m.—11:00 a.m.; Closed May 1-9:00 a.m.— 
5:00 p.m.; Closed May 2-11:00 a.m.-5:00 p.m.; 
and Closed May 3-9:00 a.m.—5:00 p.m. 

Contact person: Dr. Jean B. Intermaggio, 
Program Director for Social and 
Developmental Psychology, Room 320, 
National Science Foundation, Washington, 
D.C. 20550, telephone/202-357-9485. 

Summary minutes: May be obtained from 
the contact person as listed above. 

Purpose of advisory panel: To provide 
advice and recommendations concerning 
support for research in Social and 
Developmental! Psychology. 

Agenda: Open—May 2, 9:00 a.m.-11:00 a.m. 
General discussion of research trends and 
opportunities in Social and Developmental 
Psychology. Closed—to review and evaluate 
research proposals as part of the selection 
process for awards. 

Reason for closing: The proposals being 
reviewed include information of a proprietary 


or confidential nature, including technical 
information; financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of 5 U.S.C. 552b(c) Government in 
Sunshine Act. 

Authority to close meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determination by the Director, NSF. on July 6, 
1979. 

M. Rebecca Winkler, 
Committee Management Officer. 
[FR Doc. 85-9020, Filed 4-12-85; 8:45 am] 


BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Boston Edison Co. (Pilgrim Nuclear 
Power Station); issuance of Director’s 
Decision 


By a Petition/Request for Show Cause 
Order (Petition) dated October 20, 1984 
to the Director of the Office of Nuclear 
Reactor Regulation of the Nuclear 
Regulatory Commission (the 
Commission or NRC), Mr. John F. 
Doherty (Petitioner) requested that the 
NRC issue an order to Boston Edison 
Company requiring it to show cause 
why its operating license for the Pilgrim 
facility should not be suspended or 
revoked due to alleged environmental 
qualification deficiencies of certain 
equipment items in its Pilgrim Station. 
The Petition has been treated under 10 
CFR 2.206 of the Commission's 
regulations. 

The Petitioner asserts as the basis for 
the requested action a concern about 
safe operation of the Pilgrim facility 
with 23 specific items of electrical 
equipment which had not been found 
environmentally qualified in a Technical 
Evaluation Report prepared by the 
Franklin Research Center for the NRC in 
1983 and one item of mechanical 
equipment which is under review by the 
NRC staff to verify its ability to perform 
following an accident. 

Upon review of information pertaining 
to these items and the information 
provided by the Petitioner, the Director 
of the Office of Nuclear Reactor 
Regulation has determined that the 
action requested by the Petitioner is not 
warranted. Accordingly, the Petition has 
been denied. The reasons for this denial 
are explained in the “Director's Decision 
Under 10 CFR 2.206" (DD-85-5) which is 
available for public inspection in the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, DC 
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and at the Local Public Document Room 
for the Pilgrim Nuclear Station, located 
at the Plymouth Library, 11 North Street, 
Plymouth, Massachusetts 02360. The 
Decision in this matter also addresses 
the comments specific to the Pilgrim 
facility which were filed by the 
Petitioner on May 9, 1984 and August 10, 
1984 in response to the Notice of 
Proposed Rule Making on environmental 
qualification of electric equipment 
issued on March 7, 1984 (49 FR 8445). 

A copy of the Decision will be filed 
with the Secretary for the Commission's 
review in accordance with 10 CFR 
2.206(c). As provided in this regulation, 
the Decision will become the final action 
of the Commission twenty-five (25) days 
after issuance, unless the Commission 
on its own motion institutes review of 
the Decision within that time. 


Dated at Bethesda, Maryland, this 5th day 
of April, 1985. 

For the Nuclear Regulatory Commission. 
Darrell G. Eisenhut, 
Deputy Director, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 85-8985 Filed 4-12-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-407) 


Finding of No Significant 
Environmental impact Regarding 
Proposed Amendment To Facility 
Operating License No. R-126; 
University of Utah 


The Nuclear Regulatory Commission 
(the Commission) is considering 
issuance of an Amendment to Facility 
Operating License No. R-126 for the 
University of Utah TRIGA reactor 
located on the campus in Salt Lake City, 
Utah. 

The Amendment will renew the 
Operating License for twenty years from 
its date of issuance, in accordance with 
the licensee's application dated March 8, 
1983, as supplemented. Opportunity for 
hearing was afforded by the Notice of 
Proposed Renewal of Facility License 
published in the Federal Register on July 
14, 1983 at 48 FR 32244. 

Continued operation of the reactor 
will not require alteration of buildings or 
structures, will not lead to changes in 
effluents released from the facility to the 
environment, will not increase the 
probability or consequences of 
accidents, and will not involve any 
unresolved issues concerning alternative 
uses of available resources. Based on 
the foregoing and on the Environmental 
Assessment, the Commission concludes 
that renewal of the license will not 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Notices 


result in any significant environmental 
impacts. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an Environmental Impact 
Statement for the proposed action. The 
Commission has prepared an 
Environmental Assessment of this 
action, dated March 27, 1985, and has 
concluded that the proposed action will 
not have a significant effect on the 
quality of the human environment. 


Summary of Environmental Impacts As 
Described in the Environmental 
Assessment 


The proposed action would authorize 
the licensee to continue operating the 
reactor in the same manner that it has 
been operated since initial licensing in 
1975. The environmental impacts 
associated with the continued operation 
of the facility are discussed in an 
Environmental Assessment associated 
with this action. The Assessment 
concluded that continued operation of 
the University of Utah reactor for an 
additional 20 years will not result in any 
significant environmental impacts on 
air, water, land or biota in the area, and 
that an Environmental Impact Statement 
need not be prepared. These conclusions 
were based on the following: 

(a) The excess reactivity available 
under the technical specifications is 
insufficient to support a reactor 
transient generating enough energy to 
cause overheating of the fuel or loss of 
integrity of the cladding; 

(b) At a thermal power level of 100 
kilowatts, the inventory of fission 
products in the fuel cannot generate 
sufficient radioactive decay heat to 
cause fuel damage even in the 
hypothetical event of instantaneous 
total loss of coolant, and 

(c) The hypothetical loss of integrity 
of the cladding of the maximum 
irradiated fuel rod will not lead to 
radiation exposures in the unrestricted 
environment that exceed guidelines 
values of 10 CFR Part 20. 

For further details with respect to this 
proposed action, see the application for 
license renewal dated March 8, 1983, as 
supplemented, the Environmental 
Assessment, and the Safety Evaluation 
Report prepared by the staff (NUREG- 
1096). These documents and this Notice 
of Finding of No Significant 
Environmental Impact are available for 
public inspection at the Commission's 
Public Document Room, 1717 H-Street 
NW., Washington, D.C. 20555. Copies 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 


D.C. 20555. Attention: Director, Division 
of Licensing. 

Copies of NUREG-1096 may be 
purchased by calling (301) 492-9530 or 
by writing to the Publication Services 
Section, Document Management Branch, 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555; or purchased from the 
National Technical Information Service, 
Department of Commerce, 5285 Port 
Royal Road, Springfield; Virginia 22161. 

Dated at Bethesda, Maryland, this 9th day 
of April, 1985. 

For the Nuclear Regulatory Commission. 
Hugh L. Thompson, Jr., 

Director, Division of Licensing. 
[FR Doc. 85-8984 Filed 4-12-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-322-OL-4 (Low Power— 
Remand); ASLBP No. 77-347-010-OL] 


Long Island Lighting Co. (Shoreham 
Nuclear Power Plant, Unit 1); Order 
(Raising Further Board Questions and 
Setting Time and Place for 
Conference) 


1. The hearing on the Part 50 
exemption focused primarily on the time 
within which emergency power could be 
made available following a LOCA (see 
Findings at 20 NRC 1388-89) and not on 
the off-site radio-logical consequences 
of the most serious credible LOCA at 
low power. However, it seems to have 
been assumed that a low-power LOCA 
could involve releases that would result 
in exposures in excess of Part 100 
values. For absent such an assumption, 
one can logically argue that Part 73 
should not even come into play. See 
Pacific Gas and Electric Co. (Diablo 
Canyon Plant), 16 NRC 55, 58-59 (1981); 
Applicant's Response of March 12, 1985, 
p. 17; Staff Response of March 12, 1985, 
p. 3. However, at least one other 
decision (involving a larger reactor) 
indicates that the exposures associated 
with the most severe low-power LOCA 
may not exceed Part 100 values or, for 
that matter, have any significant off-site 
radiological effects. See Southern 
California Edison Co. (San Onofre 
Station), 15 NRC 61, 188-90 (1982). In 
light of these considerations, the Board 
asks the parties to respond to the 
following questions: 

(a) Would the present record support 
findings about the magnitude of off-site 
releases likely to be associated with the 
most serious credible low-power LOCA 
at Shoreham? 

(b) Apart from the present evidentiary 
record, would such a LOCA, in your 
technical judgment, be likely to cause 
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exposures significantly in excess of 10 
CFR 100.11 values? 

(c) Could a knowledgeable saboteur 
intentionally increase the levels of off- 
site radiation that would otherwise be 
associated with an accidential LOCA? 

(d) If (1) the answers to questions (b) 
and (c) are negative, (2) the off-site 
radiation exposures to be expected from 
the most serious, credible low-power 
LOCA are unlikely to exceed § 100.11 
values, and (3) an adequate on-site 
emergency plan is in place to protect 
plant employees, why should Part 73 
have any application to low-power 
operations? 

(e) Is Part 73, as drafted, literally 
applicable to low-power operations, 
even it it can be shown that the off-site 
radiation effects to be expected from the 
most serious credible low-power LOCA 
would not exceed § 100.11 values and, 
furthermore, would be negligible? 

2. The Board has said that LILCO may 
attempt to demonstrate that its proposed 
safeguards measures for low power are 
“equivalent” to full power safeguards 
“because the safeguards risks 
associated with low power are lower 
than those associated with full power.” 
March 22 Order, at 2. It may be 
debatable, however, whether that 
seemingly reasonable premise can be 
carried to its logical conclusion. 
Assume, for example, that a low-power 
LOCA might have relatively small, but 
nevertheless significant, off-site 
consequences such that, say, 50-100 
members of the public might be exposed 
to radiation in excess of 10 CFR 100.11 
values, but no fatalities would result. 
Assume, further, that the same LOCA at 
full power might have severe off-site 
consequences, with hundreds of people 
being exposed to radiation in excess of 
§ 100.11 values, and with the possibility 
of fatalities and the need to evacuate 
large residential areas. If one thinks of 
risks as the product of probabilities and 
consequences, and if one assumes that 
the “design basis threat” remains the 
same at low and full power, then the 
risks associated with the low-power 
LOCA would appear to be much lower 
than those associated with the same 
LOCA as full power. We ask the parties 
to comment on whether, under the 
postulated scenarios and all other things 
being equal, one could justify any 
reduction in safeguards measures at low 
power? To put it another way, once a 
certain minimum level of risk to the 
public is involved, should Part 73 apply 
in full force, regardless of possible 
fluctuations in risk above that minimum 
level? 

Answers to the foregoing questions 
may be brief. With respect to technical 
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(as distinguished from legal) questions, 
we would appreciate an affidavit from a 
qualified expert. However, in view of © 
the short time involved, such affidavits 
are not required. 

The Applicants and Staff are to have 
their submissions in.the hands of the 
Board and other parties by Noon, 
Monday, April 15, 1985. The Board 
would also appreciate having the 
County’s and State’s submission at that 
time. Recognizing, however, that they 
are working on replies for.a Friday, 
April 12 deadline, the County and State 
may serve their submission at the 
conference of Counsel. 

Time and Place of Conference of 
Counsel. The date of the conference is 
changed from April 15 to April 16, 1985. 
The conference will take place in 
Bethesda, Maryland at 4350 East-West 
Highway, 5th floor, Appeal Board 
Conference Room, beginning at 10:30 
a.m. 

This Order was made available to the 
parties on April 9, 1985. 

For the Atomic Safety and Licensing Board. 
James L. Kelley, Chairman, 

Administrative judge. 
April 9, 1985. 


[FR Doc. 85-8982 Filed 4-12-85; 8:45 am] 
BILLING CODE 7590-01-M 


Publication of Subagreement No. 3 
Between the U.S. NRC and the 
Washington State Energy Facility Site 
Evaluation Council 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Publication of Subagreement 
No. 3 Between the U.S. NRC and the 
Washington State Energy Facility Site 
Evaluation Council !. 


SUMMARY: On September 6, 1978, an 
“unbrella” memorandum of 
understanding was signed by the NRC 
and the State of Washington, providing 
principles of cooperation between the 
State and NRC is areas of concern to the 
State. ' 
Subagreement No. 3 identifies specific 
areas of information exchange and 
cooperation which are mutually 
acceptable to the State of Washingten, 
its agent the Energy Facility Site 
Evaluation Council (EFSEC), and the 
United States Nuclear Regulatory 
Commission. 
FOR FURTHER INFORMATION CONTACT: 
Dean Kunihiro, Region V, U.S. Nuclear 


1 The Nuclear Regulatory Commission published 
this notice in the Federal Register of March 26, 1985 
(50 FR 11962), but inadvertantly ommitted the 
attachment. This notice includes the complete text. 


Regulatory Commission, 1450 Maria 
Lane, 210, Walnut creek, California 
94596, (Telephone: (415) 943-3714). 

Dated at Walnut Creek, CA this 10th day of 
Arpil, 1985. 

For the U.S. Nuclear Regulatory 
Commission. 
John B. Martin, 
Regional Administrator. 


3 Between the United 
States Nuclear Regulatory 
Commission and the Washington State 
Energy Facility Site Evaluation Council 
Regarding the inspection and 
Operation of Nuclear Powered Steam 
Electric Generating Stations Located 
in the State of Washington 


This Subagreement is promulgated 
under the provisions of the 
Memorandum of Agreement between 
the state of Washington and the United 
States Nuclear Regulatory Commission, 
dated September 6, 1978. 


Purpose 


The objective of this Subagreement is 
the establishment of a procedure 
mutually acceptable to the State of 
Washington (hereafter “State”’), its 
agent the Energy Facility Site Evaluation 
Council (EFSEC), and the United States 
Nuclear Regulatory Commission 
(hereafter NRC) for the exchange of 
information concerning maintenance, 
engineering, quality assurance, security, 
emergency planning and operation of 
nuclear powered steam electric 
generating stations located in the State 
of Washington. 

It is the intent of this Subagreement 
that cooperative efforts should enhance 
understanding, reduce duplication of 
effort and provide wherever possible a 
unified position on matters of joint 
concern. 


Implementation 


1. The NRC conducts its inspection 
program through resident inspectors and 
special inspections originating from 
Region V, Walnut Creek, California, and 
NRC Headquarters, Washington, D.C. 
EFSEC conducts its inspection through 
Council members and staff and agency 
inspectors operating under interagency 
agreements. 

2. EFSEC and NRC agree to the 
greatest extent possible and in good 
faith to provide the other party with 
information relative to the spirit of this 
Memorandum. 

3. EFSEC and NRC agree to meet at 
the call of either party at mutually 
agreeable times and places to exchange 
information on matters of common 
concern. Regardless of intervening 
meetings the parties agree to meet 
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annually to keep each other apprised of 
planned activity for the ensuing year. 

4. The EFSEC inspectors will not 
duplicate the regulatory activities of the 
NRC. To the extent possible EFSEC 
inspectors will coordinate their 
schedules and inspection activities with 
NRC so that their on-site activities avoid 
interruption to normal plant operations 
and maintenance. 


5. EFSEC agrees to share with NRC 
information relative to its water 
chemistry, radiological, industrial safety 
and environmental monitoring programs. 
Consistent with requirements to protect 
confidential, proprietary, predecisional, 
and safeguards information, NRC agrees 
to share with EFSEC information 
relative to its plant construction and 
operation, radiological, health and 
safety monitoring programs. Each 
agency agrees to be sensitive to the 
needs of the other when designing its 
respective monitoring programs. 

6. To the extent practicable EFSEC 
inspectors may observe NRC audits, 
reviews, inspections, drills and 
meetings. In the same way, the NRC 
inspectors may observe EFSEC audits, 
reviews, inspections, drills and 
meetings. The parties recognize that 
there will be occasions when, because 
of the sensitive nature of certain 
meetings, it may be necessary for the 
parties to conduct their activities 
privately and separately. 

7. The parties agree as a routine - 
procedure to provide the other party 
with information copies of inspection 
reports and final enforcement actions 
conducted under the authority of either 
party. 

8. EFSEC and NRC agree to work 
cooperatively and to share information 
during actual emergency response 
events and during all emergency 
response drills and exercises. Upon 
arrival at the site, each party will advise 
the other of its presence and confer 
upon the status and adequacy of 
emergency response operations. 

9. The NRC will use its best efforts to 
make available space in its inspector 
training courses, seminars and special 
orientation programs to accommodate 
the training needs of the EFSEC 
inspectors. 

10. Nothing in this Subagreement is 
intended to restrict or extend the 
statutory or regulatory authority of 
either EFSEC or NRC. 

11. This Subagreement shall take 
effect immediately upon signing by the 
Chairman of EFSEC and the Regional 
Administrator, NRC Region V and may 
be terminated upon 30 days written 
notice by either party. 
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12. The principal NRC point of contact 
for this Subpagreement shall be the 
Regional Administrator, NRC Region V. 
The principal Washington State contact 
shall be the Chairman of EFSEC. 

13. If any provision of this 
Subagreement, or the application of any 

‘provision to any person or circumstance 
is held invalid, the remainder of this 
Subagreement and the application of 
such provisions to other persons or 
circumstances shall not be affected. 

For the U.S. Nuclear Regulatory 
Commission. 

John B. Martin, 
Regional Administrator. 

Dated: March 7, 1985. 

For the Washington Energy Facility Site 
Evaluation Council. 

Curtis Eschles, 
Chairman. 

Dated: February 19, 1985. 

[FR Doc. 85-8849 Filed 4-12-85; 8:45 am] 
BILLING CODE 7590-01-M 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 


Establishment; Losses and Goals 
Advisory Committee, Production 
Pianning Advisory Committee and 
Advisory Committee on Resident Fish 
Substitutions 


AGENCY: Pacific Northwest Electric 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council). 

ACTION: Notice of establishment of 
advisory committees. 


SUMMARY: On March 14, 1985 in 
Portland, Oregon, the Northwest Power 
Planning Council established three new 
committees as advisory committees to 
the Council. This notice describes the 
committees, provides information on 
how to obtain notices of committee 
meetings, and explains how to request 
copies of the committees’ charters. 


ADDRESS: Individuals and entities _ 
wishing to receive notices of committee 
meetings or copies of the committee's 
advisory committee charters should 
contact Dulcy Mahar, Director of Public 
Information and Involvement, by writing 
her at the Council's central office, 850 
SW. Broadway, Suite 1100, Portland, 
Oregon 97205, or by calling her at (toll- 
free) 1-800-222-3355, from Montana, 
Idaho, Washington and California; (toll- 
free) 1-800-452-2324 in Oregon; or (503) 
222-5161. The charters also are 
available for inspection and copying in 
the public reading room of the Council's 
central office at the above address on 


weekdays between 8:30 a.m. and 4:30 
p.m. 

FOR FURTHER INFORMATION CONTACT: 
Janis Chrisman, Director of Fish and 
Wildlife, at (toll-free) 1-800-222-3355 
from Montana, Idaho, Washington and 
California; (toll-free) 1-800-452-2342 in 
Oregon; or (503) 222-5161 from other 
states. 

SUPPLEMENTARY INFORMATION: The 
Council recently established three new 
advisory committees to assist it and its 
staff with the implementation of 
different facets of the anadromous fish 
goals and losses study, Section 201 and 
Section 1504 (Action Item 36.2) of the 
Columbia River Basin Fish and Wildlife 
Program. Those committees are the 
Losses and Goals Advisory Committee, 
Production Planning Advisory 
Committee and the Advisory Committee 
on Resident Fish Substitutions. 

The Council established the 
committees, selected committee 
chairmen, and adopted charters for the 
committees in a public meeting held on 
Mrch 14, 1985 in Portland, Oregon. The 
charters describe the objectives and 
activities of the committees, their 
authority, and related matters. They also 
contain rules for committee procedures 
on meeting notices, public particpation, 
minutes, records, conflicts of interest, 
and reimbursement of certain committee 
member expenses. Under section 4(a)(4) 
of the Pacific Northwest Electric Power 
Planning and Conservation Act (16 
U.S.C. 839 et seq.), the terms of the 
Federal Advisory Committee Act (5 
U.S.C. App. I, 1-14) apply “to the extent 
appropriate” to the Council’s advisory 
committees. 

Edward Sheets, 

Executive Director. 

[FR Doc. 85-8953 Filed 4-11-35; 8:45 am] 
BILLING CODE 0000-01-M 


DEPARTMENT OF STATE 
[CM-8/840] 


The Secretary’s Advisory Panel on 
Overseas Security; Meeting 


The Secretary's Advisory Panel on 
Overseas Security will hold a meeting 
on Thursday, April 18, 1985 from 11:00 
a.m. until 4:00 p.m. at the Department of 
State, 2201 C Street, NW., Washington, 
D.C. 20510. 

Due to the national security 
information that will be discussed, this 
meeting will be closed to the public. 

Due to scheduling difficulties with 
Panel members who do not live in the 
Washington D.C. area, the normal 15- 
day advance notice of this meeting was 
not given. 
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For further information, please contact 
the Advisory Panel staff on (202) 653- 
8533. 

Victor H. Dikeos, 

Executive Secretary, The Secretary's 
Advisory Panel on Overseas Security. 
April 10, 1985. 

(FR Doc. 85-9122 Filed 4-12-85; 8:45 am] 
BILLING CODE 4710-24-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Reports, Forms, and Recordkeeping 
Requirements; Submittals to OMB, 
Feb. 21, 1985-Apr. 2; 1985 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. 


SUMMARY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation, during the period Feb. 
21, 1985—Apr. 2, 1985, to the Office of 
Management and Budget (OMB) for its 
approval in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35). 

FOR FURTHER INFORMATION CONTACT: 
John Chandler or Annette Wilson, 
Information Requirements Division, M- 
34, Office of the Secretary of 
Transportation, 400 7th Street, SW., 
Washington, D.C. 20590, telephone (202) 
426-1887, or Gary Waxman or Sam 
Fairchild, Office of Management and 
Budget, New Executive Office Building, 
Room 3228, Washington, D.C. 20503, 
(202) 395-7340. 


SUPPLEMENTARY INFORMATION: 
Background 


Section 3507 of Title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication in the Federal Register, 
listing those information collection . 
requests submitted to the Office of 
Management and Budget (OMB) for 
initial approval, or for renewal under 
that Act. OMB reviews and approves 
agency submittals in accordance with 
criteria set forth in that Act. In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 
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‘Information Availability and Comments 


Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “For Further Information 
Contact” paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 
“For Further Information Contact” 
paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare them, please notify 
the OMB officials of your intent 
immediately. 


Items Submitted for Review by OMB 


The following information collection 
requests were submitted to OMB from 
Feb. 21, 1985-Apr. 2, 1985. 

DOT No.: 2544. 

OMB No.: 2127-0518. 

By: National Highway Traffic Safety 
Administration. 

Title: 49 CFR Part 571, Motorcycle 
Helmets, Standard No. 218. 

Forms: None. 

Frequency: On occasion. 

Respondents: Businesses. 

Need/Use: Standard 218 requires all 
motorcycle helmets to be permanently 
labeled with certain information. 
Without this labeling requirement, the 
purchaser could not be sure the helmet 
met the safety standards of the U.S. 
DOT. 

DOT No.: 2545. 

OMB No.: New. 

By: National Highway Traffic Safety 
Administration. 

Title: National Perspectives on 
Occupant Protection Systems. 

Forms: None. 

Frequency: On occasion. 

Respondents: Ind/households. 

Need/Use: Conduct biannual 
nationally representative telephone 
surveys of 1,200 individuals over 17 
years of age to assess and track 
perceptions, knowledge, and attitudes 
towards mandatory restraint use jaws 
and occupant protection systems. 

DOT No: 2548. 

OMB No: New. 

By: United States Coast Guard. 

Title: Vital System Automation. 

Forms: None. 

Frequency: On occasion. 

Respondents: Automated vessel 
designers, manufacturers, owners, and 
crewmembers. 

Need/Use: The information is needed 
to ensure safety of life at sea; to respond 
to the marine industry's request to 
replace outdated Navigation and Vessel 
Inspection Circular (NVIC 1-69); to 


ensure that U.S. flag vessels conform to 
the automation regulations of the 1981 
Amendments to the International 
Convention for the Safety of Life at Sea, 
1974) (SOLAS ‘74); and to facilitate 
delegation of automation evaluation to 
the American Bureau of Shipping (ABS). 
The information collected will be used 
by the Coast Guard to determine 
compliance with the proposed safety 
regulations and to evaluate the 
necessary minimum manning consistent 
with the safe operation of the vessel. 


DOT No: 2549. 

OMB No: New. 

By: United States Coast Guard. 

Title: Carriage and Use of Liquefied or 
Nonliquefied Flammable Gas as 
Cooking Fuels on Vessels Carrying 
Passengers for Hire. 

Forms: None. 

Frequency: On occasion. 

Respondents: Owners and operators 
of passenger-carrying vessels who elect 
to install these appliances are affected. 

Need/Use: The Coast Guard is 
proposing to allow the use of LPG and 
CNG cooking appliances on passenger- 
carrying vessels provided certain 
existing industry standards are met. 
Information as to operating instructions | 
and safety precautions for the gas 
system and the gas cooking appliance 
would be posted on two placards for 
any person operating the cooking 
appliance to ensure it is operated in a 
safe manner. 

DOT No: 2550. 

OMB No: 2127-0004. 

By: National Highway Traffic Safety 
Administration. 

Title: 49 CFR Part 573, Defect and 
Noncompliance Reports. 

Forms: None. 

Frequency: On occasion, 

Respondents: Business/small business 
or organizations. 

Need/Use: Manufacturers of ieitiog 
vehicles and motor vehicle equipment 
are required to report to this agency 
when they determine that defects or 
noncompliances with safety standards 
exist in their equipment, so that the 
agency can monitor recalls. 


DOT No: 2551. 

OMB No: 2105-0510. 

By: Office of the Secretary. 

Title: Quarterly Report cof MBE-DBE/ 
WBE Awards Commitments. 

Forms: One. 

Frequency: Quarterly. 

Respondents: Recipients of DOT 
financial assistance funds. 

Need/Use: This quarterly reporting 
form is needed in order to provide a 
uniform format which recipients of 
Department of Transportation financial 
assistance funds will use to report 
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awards to MBE-DBE’'s/WBE's as 
required by DOT regulations. 


Issued in Washington, D.C. on April 10, 
1985. 
Jon H. Seymour, 


Acting Assistant Secretary for 
Administration. 


[FR Doc. 85-9011 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-62-M 


Federal Highway Administration 


Environmental Impact Statement; 
Stark and Mahoning Counties, OH 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental! impact statement (EIS) is 
being prepared for a proposed highway 
project in Stark and Mahoning Counties, 
Ohio. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Marvin I. Espeland, Division 
Administrator, or Mr. Thomas M. 
Wahtola, District Engineer, Federal 
Highway Administration, 200 North 
High Street, Columbus, Ohio 43215. 
Telephone (614) 469-6896 or 469-5138. 


SUPPLEMENTARY INFORMATION: The 
Federal Highway Administration 
(FHWA), in cooperation with the Ohio 
Department of Transportation, is 
preparing an environmental impact 
statement on the proposed construction 
of approximately 9.58 miles of four-lane, 
divided, limited access highway on new 
location, with interchanges at selected 
crossroads, in Stark and Mahoning 
Counties, Ohio. The proposed facility is 
a relocation of U.S. Route 62 and would 
extend from a partially completed 
interchange with State Route 225 
northeast of Alliance to a recently 
completed section of four-lane, divided, 
limited access highway at State Route 
14 northeast of Salem. The highway 
proposed for construction would be a 
gap closure, joining an improved section 
of U.S. Route 62 now serving as the 
Alliance Bypass with an improved 
section of highway connecting with the 
Salem Bypass. 


Studies for the improvement of U.S. 
Route 62 in Stark and Mahoning 
Counties have been carried on since 
before 1960. In the studies several 
alternative routes were considered. 
However, the completion of substantial 


portions of a relocated facility along the 


line selected and journalized in 1964 has 
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determined the termini for the current 
proposal. 

Currently, therefore, only one build 
alignment is being considered, the one 
which was selected following the earlier 
studies, adopted after public 
involvement, and incorporated in local 
and regional planning. The no-build 
alternative is also being considered. 

The proposed highway facility would 
support existing and future industrial 
activity in the area and aid planned 
development. It would also contribute to 
the fulfillment of state and local 
transportation plans, meet expected 
traffic demands, and relieve congestion 
on the existing route, allowing it to 
better serve local needs. 

Public involvement and coordination 
with federal, state, and local agencies 
has been conducted. It is envisioned 
that involvement with the public and 
other agencies will continue throughout 
the development of the project and, 
therefore, it is not anticipated that a 
formal scoping meeting will be held. 

To insure that the full range of issues 
related to this proposed action are 
addressed and that all significant issues 
are identified, comments or questions 
concerning this action and the EIS. 
should be addressed to the FHWA at 
the address provided above. 


(Catalog of Federal Domestic Assistance 
Program No. 20.205, Highway Research, 
Planning and Construction. The provisions of 
OMB Circular No. A-95 regarding state and 
local clearinghouse review of Federal and 
federally assisted programs and projects 
apply to this program. 

Issued on: April 3, 1985. 
Marvin I. Espeland, 
Division Administrator,.Columbus, Ohio. 
[FR Doc. 85-8949 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-22-M 


Maritime Administration 
[Docket No. S-766] 


American President Lines, Ltd.; 
Application for a Waiver To Permit 
Certain Foreign-Flag Operations 


American President Lines, Ltd. (APL), 
by application dated March 8, 1985, 
requests the following waivers of the 
provisions of section 804(a) of the 
Merchant Marine Act, 1936, as amended, 
for foreign-flag operations of APL, or 
related companies, such waivers to run 
concurrently with the period of 
Operating-Differential Subsidy 
Agreement, Contract No. MA/MSB-417, 
on the one hand, and, on the other hand, 
to expire upon termination of the 
Agreement. 

1. To own, operate and/or charter 
foreign-flag feeder vessels of a size and 


number to be determined by APL, said 
vessels to be operated between a 
foreign port on Line A or Line B as 
described in proposed Appendix A of 
Contract No. MA/MSB-417 (see 
Attachment 4 of this Notice), on the one 
hand, and, on the other hand, Singapore 
(or an adjacent port in Malaysia) and/or 
a foreign port or ports on the Pacific and 
Indian Oceans, and all bodies of water 
appendage or tributary thereto, not 
included on said Line A and Line B. 

2. To own, operate and/or charter two 
foreign-flag vessels of approximately 
200 FEU capacity, said vessels to be 
operated between a foreign port on Line 
A or Line B as described in proposed 
Appendix A of Contract No. MA/MSB- 
417 (see Attachment 4 of this Notice) 
and a port or ports in the Peoples 
Republic of China. 

3. To own, operate and/or charter two 
foreign-flag vessels of approximately 
250 FEU capacity, said vessels to be 
operated between a foreign port on Line 
A or Line B as described in proposed 


_ Appendix A of Contract No. MA/MSB- 


417 (see Attachment 4 of this Notice) 
and Thailand. 
APL’s Existing Services 

APL now performs four subsidized 
containership services. Its two 
transpacific services cover the range of 
TR 29 to/from California on up to 108 
annual sailings (Line A) and to/from 
Oregon/ Washington on up to-80 annual 
sailings (Line B). Its. two Extension 
services add authority to serve the ports 
of Southeast and South Asia and the 
Persian Gulf on up to 28 sailings to/from 
California and up to 80 sailings to/from 
Oregon/ Washington. APL is permitted 
by its contract to provide any part of the 
service by transfer or relay of cargo 
between subsidized vessels at any 
authorized foreign port on the routes. 
APL's current subsidized services are 
described in Attachment 1 of this 
Notice. 

APL performs its Line A and Line B 
services primarily with line-haul vessels 
making direct calls at most major 
foreign TR 29 ports. Korea, the 
Philippines and Guam are served by 
APL subsidized feeder vessels, and 
Thailand is served via Singapore by 
foreign-flag common carrier due to draft 
limitations at Bangkok that preclude 
service by APL line-haul ships. 

The APL Extension services are 
currently performed by a feeder network 
that includes three subsidized U.S.-flag 
APL owned vessels providing service on 
a relay basis to Singapore and 
Indonesia, Colombo and Fujairah via 
Kaohsiung. The APL owned vessels are 
supplemented by foreign-flag common 
carrier services which-on-carry cargo 
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from Singapore and Fujairah to India- 
Pakistan and portions of the Persian 
Gulf and Malaysia. The details of the 
current configuration of the APL 
Extension services are given in 
Attachment 2 of this Notice. 


APL’s Application 


APL believes that the most efficient 
and competitive way to operate its 
extension services is by use of foreign- 
flag feeder vessels relaying cargo from 
the APL line-haul vessels at Kaohsiung. 
APL’s current plans for restructuring the - 
operation of the Extension services are 
set out in Attachment 3. APL indicates 
that it will take considerable time to 
acquire the required vessels—by 
purchase or charter—so the transition to 
APL’s use of the foreign-flag feeders 
would be phased in over a period of up 
to two years, during which APL would 
continue to employ its subsidized 
container vessels on the Extension 
services. APL also indicates that given 
the changing economic and commercial 
conditions of these evolving markets, 
APL must have the flexibility to adjust 
its operations of the Extension services 
in terms of port coverage, capacity, 
frequency of service and vessels, so as 
to remain competitive. 

APL advises that its request to employ 
foreign-flag feeder vessels on the 
Extension services is not tied to any 
given number of vessels, capacity or 
port coverage, but represents a request 
for general authority to operate foreign- 
flag feeder vessels on a relay basis from 
APL’s line-haul services on TR 29 to 
foreign ports beyond TR 29 on the 
Pacific and Indian Oceans, including ° 
ports not currently within the Line A an 
Line B Extension route descriptions. 

APL intends to use Kaohsiung—where 
APL has constructed a major terminal 
facility—as the relay port between its 
subsidized line-haul service on TR 29 
and the proposed unsubsidized 
Extension service of ports beyond TR 
29. Kaohsiung is currently the principal 
relay port between the APL line-haul 
and Extension services. APL points out, 
however, that one cannot forecast the 
economic or political conditions that 
may evolve in the area of the next 
decade, and it is conceivable that use of 
Singapore (or an adjacent port in 
Malaysia) as the relay port may at some 
future date prove more advantageous or 
indeed necessary. Thus, APL is 
proposing to retain Singapore (or an 
adjacent port in Malaysia) as an 
authorized port in APL’s basic 
subsidized line-haul authority. 

APL indicates that government 
restrictions and/or physical port 
limitations at two TR 29 countries— 





14786 


China and Thailand—preclude service 
to those countries by U.S.-flag non-self- 
sustaining modern line-haul container 
vessels. In consequence, APL currently 
serves Bangkok using a foreign-flag 
common carrier via Singapore, and 
serves China via Hong Kong to which 
cargo is brought by rail, truck or small 
Chinese vessels. Accordingly, APL has 
included a request to serve China and 
Thailand by foreign-flag feeder. 

APL advises that the conditions that 
exist in the Extension services for 
containership operations have no 
application to APL's C5 vessels, which 
frequently call at Extension service 
ports. APL’s application thus 
contemplates that the C5 vessels would 
continue to operate on a subsidized 
basis on the Line B Extension service (as 
well, of course, as on the basic Line B 
service). 

This application may be inspected in 
the Office of the Secretary, Maritime 
Administration. Any person, firm, or 
corporation having any interest in such 
request within the meaning of section 
804 of the Act and desiring to submit 
comments concerning the application 
must file written comments in triplicate 
with the Secretary, Maritime 
Administration, Room 7300, Nassif 
Building, 40 Seventh Street SW., 
Washington, D.C. 20590. Comments must 
be received no later than 5:00 p.m. on 
May 6, 1985. This notice is published as 
a matter of discretion and publication 
should in no way be considered a 
favorable or unfavorable decision on the 
application, as filed or as may be 
amended. The Maritime Administrator 
will consider any comments submitted 
and take such action with respect 
thereto as may be deemed appropriate. 


(Catalog of Federal Domestic Assistance 
Program No. 20.804 Operating-Differential 
Subsidies (ODS)). 
By Order of the Maritime Administrator. 
Dated: April 9, 1985. 
Murray A. Bloom, 


Acting Secretary, Maritime Administration, 
Maritime Subsidy Board. 


Attachment 1—Current Appendix A— 
Contract MA/MSB-417 


American President Lines, Ltd.; 
Subsidized Service 


The description of the services 
required pursuant to this agreement 
shall be as follows: 

(1) Transpacific Services 

Line A—A minimum of 72 and a 
maximum of 108 sailings per annum — 
between a port or ports in California 
and a port or ports in the following 
described area: 


Required—Japan, Hong Kong, 
Philippines, Taiwan, Korea, Vietnam, 
Cambodia, Thailand. 

Privilege—A port or ports in: 

China; 

U.S.S.R. in Asia; 

Marshall Islands; 

Midway Islands (not more than 54 
sailings); 

Alaska (only for overseas carriage);! 

Guan? to provide service between 
California and Guam and to Guam 
from foreign ports served under this 
contract, only; provided, that 
vessels calling at Guam under this 
privilege may provide service 
between Guam and the Philippines; 
provided further, that vessels 
calling at Guam under this privilege 
may load cargoes destined for 
Washington-Oregon for delivery by 
vessels in this contract or other 
vessels; 

Ensenada, Mexico for the purpose of 
carrying cargo between Ensenada 
and Far East ports on the service; 

U.S. Atlantic ports on not more than 28 
sailings, via the Panama Canal in 
each direction, but via Los Angeles 
only, in California, eastbound; and 
in connection with U.S. Atlantic 
port calls; 

(1) Pacific coast of Mexico for the 
purpose of carrying cargo between 
Mexican ports and other foreign 
ports on this service, 

(2) Canadian Atlantic and St. 
Lawrence River ports before 
departure outbound from U.S. 
Atlantic ports, 

(3) Panama Canal Zone, but not for 
loading or discharging U.S. Atlantic 
nor California cargoes (including 
transshipment cargoes), and 

(4) Cargoes for discharge at U.S. 
Atlantic ports may not be loaded at 
extension area ports in the Persian 
Gulf-Gulf of Oman (including all of 
Oman); 

Line B—A minimum of 54 and a 
maximum of 80 sailings per annum 
between a port or ports in Washington- 
Oregon and a port or ports in the 
following described area: 

Required—Japan, Korea, Taiwan, 
Hong Kong, Philippines, Vietnam, 
Cambodia, Thailand. 

Privilege—A port or ports in: 

China; 

U.S.S.R. in Asia; 

Brunei; 


1 Notwithstanding any other provision of this 
contract, not more than 80 sailings per annum may 
call Alaska. 

2 Notwithstanding any other provision of this 
contract, not more than 26 calls annually shall be 
made at Guam. 
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Alaska (only for overseas carriage);® 
British Columbia (only for overseas 
carriage); 


California on a maximum of 20 sailings 


with breakbulk ships only; 

Guam,‘ to provide service between 
Washington-Oregon and Guam and 
to Guam from foreign ports served 
under this contract, only; provided, 
that vessels calling at Guam under 
this privilege may provide service 
between Guam and the Philippines; 
provided further, that vessels 
calling at Guam under this privilege 
may load cargoes destined for 
California for delivery by vessels in 
this contract or other vessels. 

(2) Trade Route No. 17 and Trade 
Route No. 28 Southeast and South Asia 
and Persian Gulf-Red Sea Services (as 
extension of Line A or Line B service) 

Line A Extension—A minimum of 18 
and a maximum of 28 Line A sailings 
shall also serve a port or ports in the 
following described area: 

Required—Indonesia, Malaysia 
(except Sarawak and Sabah) and 
Singapore. 

Privilege— 

Bay of Bengal area (Burma, east coast of 
India, Bangladesh, and Ceylon (Sri- 
Lanka)), west coast of India, 
Pakistan, the Persian Gulf-Gulf of 
Oman (including all of Oman), and 
Diego Garcia.5 

Privilege— 

Bay of Bengal area (Burma, east coast of 
India, Bangladesh and Ceylon (Sri- 
Lanka)), west coast of India, 
Pakistan, the Persian Gulf-Gulf of 

’ Oman (including all of Oman), the 

Red Sea-Gulf of Aden, ports in 
Somalia on the Indian Ocean, and 
Diego Garcia. 


Dual Service Privileges 


The Line A and Line B service 
requirements, including extension 
requirements, described above, may be 
met by full containerships calling at 
ports in both California and 
Washington-Oregon. A containership 
voyage that originates in California shall 
be designated as a Line A sailing, and a 
containership voyage that originates in 
Washington-Oregon shall be designated 
as a Line B sailing. Any Line A sailing 


3 Notwithstanding any other provision of this 
contract, not more than 80 sailings per annum may 
call Alaska. 


* Notwithstanding any other provision of this 
contract, not more than 26 calls annually shall be 
made at Guam. 

5 Provided that operating-differential subsidy 
shall be paid for not more than 3% days of the total 
excess time (steaming and port time) required by 
reason of the call at Diego Garcia. 
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that also calls at Washington-Oregon 
shall be counted toward the maximum 
sailings specified for Line B, and any 
Line B containership sailing that also 
calls at California shall be counted 
toward maximum sailings specified for 
Line A, with the outbound and inbound 
portion of the sailing being counted and 
applied separately. Until such time after 
April 1983 when new regulations 
defining the procedures for determining 
substantiality and extent of foreign-flag 
competition shall become effective, and 
pursuant to which actual ports of call 
are the bases upon which the 
competitive area is determined, any 
containership exercising the dual 
service privilege here described shall 
receive subsidy calculated in the same 
manner as that effective on January 1, 
1983. 


Feeder Service 


The Operator may provide any part of 
the services authorized above by 
transshipment or relay of cargo at any 
foreign port in the authorized service to 
another subsidized United States-flag 
vessel covered by this contract. A feeder 
vessel voyage shall be considered as an 
extension of a line-haul voyage 
performing service pursuant to this 
contract. Subsidy applicable for a feeder 
vessel voyage will be at the same rates 
as the United States shall find 
applicable to the linking line-haul 
service. Subsidy shall be payable under 
normal procedures on each feeder 
vessel voyage at the end of the month in 
which the line-haul voyage with which it 
is linked terminates, provided that the 
feeder vessel vayage itself has 
terminates, and provided further that the 
feeder has carried a significant amount 
of cargo in the U.S. foreign commerce. 


There shall be no increase in the number 
of voyages calling at any port beyond 
those authorized by this contract as a 
consequence of any feeder service. No 
subsidy shall be payable for crew 
repatriation costs or any other item of 
expense which may be determined to be 
an additional cost incurred by keeping 
the feeder vessel continuously employed 
in a foreign area. 

As regards Guam service permitted as 
described in Appendix A, such service 
is subject to the following provisions: 

1. If, during the period of six months 
from December 20, 1984, a U.S.-flag 
service involving Sea-Land and/or 
Guam Shipping Lines from foreign Far 
East ports to Guam shall have 
commenced, from a date of six months 
from December 20, 1984, all Guam 
cargoes carried by APL shall be on an 
unsubsidize basis, that is, all Guam 
cargoes, foreign and domestic, shall be 
subject to the subsidy reduction formula 
prescribed in section 605(a) of the Act. 
In computing such subsidy reduction a 
feeder vessel voyage which serves 
Guam shall be considered as an 
extension of the linking line haul vessel 
to which the feeder voyage is linked, 
and the carryings of the two vessels 
together shall be considered as one 
voyage in computing the subsidy 
reduction. 

2. If, by a date six months from 
December 20, 1984, no U.S.-flag service 
involving Sea-Land and/or Guam 
Shipping Lines from Foreign Far East 
ports to Guam has commenced and 
there is no definite planned service, the 
Guam authority described in Appendix 
A hereof shall become permanent, that 
is, APL’s vessels in Guam service shall 
be eligible for subsidy for all Guam/ 
foreign carryings permitted by this 
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contract, and subsidy reduction shall be 
required only for domestic Guam 
carryings as specified by applicable 
statue and regulations. 

3. If, by a date six months from 
December 20, 1984, no U.S.-flag service 
involving Sea-Land and/or Guam 
Shipping Lines from foreign Far East 
ports to Guam shall have commenced 
but there is a definite planned service, 
APL may continue to provide service as 
described in Appendix A hereof, on a 
subsidized basis, for three more months. 

4. If, after nine months from December 
20, 1984, a U.S.-flag service involving 
Sea-Land and/or Guam Shipping Lines 
from foreign Far East ports to Guam 
shall have commenced, from a date nine 
months from December 20, 1984, all 
Guam cargoes carried by APL shall be 
on an unsubsidized basis, that is, all 
Guam cargoes, foreign and domestic, 
shall be subject to the subsidy reduction 
formula prescribed in section 605(a) of 
the Act. In computing such subsidy 
reduction a feeder vessel voyage which 
serves Guam shall be considered as an 
extension of the linking line haul vessel 
to which the feeder voyage is linked, ~ 
and the carryings of the two vessels 
together shall be considered as one 
voyage in computing the subsidy 
reduction. 

5. If, after nine months from December 
20, 1984, no U.S.-flag service involving 
Sea-Land and/or Guam Shipping Lines 
from foreign Far East ports to Guam 
shall have commenced, APL’s vessels in 
Guam service shall be eligible for 
subsidy for all Guam/foreign carryings 
permitted by Appendix A hereof, and 
subsidy reduction shall be required only 
for domestic Guam carryings as 
specified by applicable statute and 
regulations. 


ATTACHMENT 2—CURRENT APL EXTENSION FEEDER SERVICES 


Hong Kong 
2 Pacesetters 600 FEU 


FTNTLY FINTLY 


1 Seamaster 500 FEU 


ATTACHMENT 3—ANTICIPATED APL FOREIGN-FLAG FEEDER SERVICE 


Extension Service TR 29 
TT 


Port rotation: Kaohsiung 
Singapore 
Jakarta 
Surabaya 


Singapore 


Kaohsiung 
Singapore 
Colombo or 
Madras 
Fujairah 
Colombo d 
Bahrain 
2-250 FEU 
Weekly 


Singapore 
4-650 FEU 
Weekly 


1-250 FEU 
FTNTLY 


Colombo or 
Madras 
Bombay 


Fujairah 
Karachi 


Fujairah 


Muscat 


Colombo 
Madras 
Calcutta 


2-200 FEU 
FTNTLY 


1-200 FEU 
FTNTLY 


1-250 FEU 
Weekly 


Singapore 
Pt. Kelang | Chittagong 
Penang 


| 1-125 FEU 
| Weekly 


Kobe Kaohsiung 
Tsingtao Bangkok 


| 
Sinapore | 
| 

Tinsing | Singapore. 
| 


| Chaina 
Dalien 
Shanghai 


| 2-250 FEU 
| Weekly. 


2-200 FEU 
| FTNTLY 


1-100 FEU 
| FTNTLY 
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Certain conventions have been used to 
highlight the proposed revisions in 
Attachment 4. New language is shown 
inside bold-faced arrows, while 
language that would be deleted is set off 
with brackets. 


Attachment 4—American President 
Lines, Ltd 


Subsidized Service 


The description of the services 
required pursuant to this agreement 
shall be as follows: 

(1) Transpacific Services 

LINE A—A minimum of 72 and a 
maximum of 108 sailings per annum 
between a port or ports in California 
and a port or ports in the following 
described area: 

Required—Japan, Hong Kong, 
Philippines, Taiwan, Korea, Vietnam, 
Cambodia, Thailand. 

Privilege—A port or ports in: 

China; 

U.S:S.R. in Asia; 

Marshall Islands; 

Midway Islands (not more than 54 
sailings); 

Alaska (only for overseas carriage)*; 

Guam**, to provide service between 
California and Guam and to Guam from 
foreign ports served under this contract, 
only; provided, that vessels calling at 
Guam under this privilege may provide 
service between Guam and the 
Philippines; provided further, that 
vessels calling at Guam under this 
privilege may load cargoes destined for 
Washington-Oregon for delivery by 
vessels in this contract or other vessels; 

Ensenada, Mexico for the purpose of 
carrying cargo between Ensenada and 
Far East ports on the service; 

Singapore or an adjacent port in 
Malaysia (on a maximum of 28 
sailings):@ 

U.S. Atlantic ports on not more than 
28 sailings, via the Panama Canal in 
each direction, but via Los Angeles only, 
in California, eastbound; and in 
connection with U.S. Atlantic port calls; 

(1) Pacific coast of Mexico for the 


*—Notwithstanding any other provision of this 
contract, not more than 80 sailings per annum may 
call Alaska. 

**—Notwithstanding any other provision of this 
contract, not more than 26 calls annually shall be 
made at Guam. 


purpose of carrying cargo between 
Mexican ports and other foreign ports 
on this service, 

(2) Canadian Atlantic and St. 
Lawrence River ports before departure 
outbound from U.S. Atlantic ports, 

(3) Panama Canal Zone, but not for 
loading or discharging U.S. Atlantic nor 
California cargoes (including 
transshipment cargoes), and 

(4) Cargoes for discharge at U.S. 
Atlantic ports may not be loaded at 
extension area ports in the Persian Gulf- 
Gulf of Oman (including all of Oman); 

LINE B—A minimum of 54 and a 
maximum of 80 sailings per annum 
between a port or ports in Washington- 
Oregon and a port or ports in the 
following described area: 

Required—Japan, Korea, Taiwan, 
Hong Kong, Philippines, Vietnam, 
Cambodia, Thailand. 

Privilege—A port or ports in: 

China; 

U.S.S.R. in Asia; 

Brunei; 

Alaska (only for overseas carriage)*; 

British Columbia (only for overseas 
carriage); 

California‘on a maximum of 20 
sailings with breakbulk ships only; 

Guam**, to provide service between 
Washington-Oregon and Guam and to 
Guam from foreign ports served under 
this contract, only; provided, that 
vessels calling at Guam under this 
privilege may provide service between 
Guam and the Philippines; provided 
further, that vessels calling at Guam 
under this privilege may load cargoes 
destined for California for delivery by 
vessels in this contract or other vessels; 

Singapore or an adjacent port in 
Malaysia with containerships¢ 

(2) Trade Route No. 17 and Trade 
Route No. 28 Southeast and South Asia 
and Persian Gulf-Red Sea Services (as 
extension of [Line A or] Line B service) 

[LINE A EXTENSION—A minimum of 
18 and a maximum of 28 Line A sailings 
shall also serve a port or ports in the 
following described area: 

Required— Indonesia, Malaysia 


*—Notwithstanding any other provision of this 
contract, not more than 80 sailings per annum may 
call Alaska. 

**—-Notwithstanding any other provision of this 
contract, not more than 26 calls annually shall be 
made at Guam. 
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(except Sarawak and Sabah) and 
Singapore. 
Privilege— 

Bay of Bengal area (Burma, east coast 
of India, Bangladesh, and Ceylon (Sri- 
Lanka)), west coast of India, Pakistan, 
the Persian Gulf-Gulf of Oman 
(including all of Oman), and Diego 
Garcia.*** 

LINE B EXTENSIONS (with C5-S-75a 
vessels only)¢ A minimum of 6 Line B 
sailings shall also serve a port or ports 
in the following described area: 

Required—Indonesia, Malysia, 
Singapore 

Privilege— 

Bay of Bengal area (Burma, east coast 
of India, Bangladesh and Ceylon (Sri- 
Lanka)), west coast of India, Pakistan, 
the Persian Gulf-Gulf of Oman 
(including all of Oman), the Red-Gulf of 
Aden, ports in Somalia on the indian 
Ocean, and Diego Garcia.* * * 


Dual Service Privileges 


The Line A and Line B service 
requirements [including extension 
requirements, described above,] may be 
met by full containerships calling at 
ports in both California and 
Washington-Oregon. A containership 
voyage that originates in California shall 
be designated as a Line A sailing, and a 
containership voyage that originates in 
Washington-Oregon shall be designated 
as a Line B sailing. Any Line A sailing 
that also calls at Washington-Oregon 
shall be counted toward the maximum 
sailings specified for Line B, and any 
Line B containership sailing that also 
calls at California shall be counted 
toward maximum sailings specified for 
Line A, with the outbound and inbound 
portion of the sailing being counted and 
applied separately. Until such time after 
April 1983 when new regulations 
defining the procedures for determining 
substantiality and extent of foreign-flag 
competition shall become effective, and 
pursuant to which actual ports of call 
are the bases upon which the 
competitive area is determined, any 
containership exercising the dual 
service privilege here described shall 


***_Provided that operating-differential subsidy 
shall be paid for not more than 3% days of the total 
excess time (steaming and port time) required by 
reason of the call at Diego Garcia. 
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receive subsidy calculated in the same 
manner as that effective on January 1, 
1983. 


Feeder Service 


The Operator may provide any part of 
the services authorized above by 
transshipment or relay of cargo at any 
foreign port in the authorized service to 
another subsidized United States-flag 
vessel covered by this contract. A feeder 
vessel voyage shall be considered as an 
extension of a line-haul voyage 
performing service pursuant to this 
contract. Subsidy applicable for a feeder 
vessel voyage will be at the same rates 
as the United States shall find 
applicable to the linking line-haul 
service. Subsidy shall be payable under 
norma! procedures on each feeder 
vessel voyage at the end of the month in 
which the line-haul voyage with which it 
is linked terminates, provided that the 
feeder vessel voyage itself has 
terminated, and provided further that 
the feeder has carried a significant 
amount of cargo in the U.S. foreign 
commerce. There shall be no increase in 
the number of voyages calling at any 
port beyond those authorized by this 
contract as a consequence of any feeder 
service. No subsidy shall be payable for 
crew repatriation costs or any other 
item of expense which may be 
determined to be an additional cost 
incurred by keeping the feeder vessel 
continuously employed in a foreign area. 

As regards Guam service permitted as 
described in Appendix A, such service 
is subject to the following provisions: 

1. If, during the period of six months 
from December 20, 1984, a U.S.-flag 
service involving Sea-Land and/or 
Guam Shipping Lines from foreign Far 
East ports to Guam shall have 
commenced, from a date of six months 
from December 20, 1984, all Guam 
cargoes carried by APL shall be on an 
unsubsidized basis, that is, all Guam 
cargoes, foreign and domestic, shall be 
subject to the subsidy reduction formula 
prescribed in section 605(a) of the Act. 
In computing such subsidy reduction a 
feeder vessel voyage which serves 
Guam shall be considered as an 
extension of the linking line haul vessel 
to which the feeder voyage is linked, 
and the carryings of the two vessels 
together shall be considered as one 
voyage in computing the subsidy 
reduction. 

2. If, by a date six months from 
December 20, 1984, no U.S.-flag service 
involving Sea-Land and/or Guam 
Shipping Lines from foreign Far East 
ports to Guam has commenced and 
there is no definite planned service, the 
Guam authority described in Appendix 
A hereof.shall become permanent, that 


is, APL's vessels in Guam service shall 
be eligible for subsidy for all Guam/ 
foreign carryings permitted by this 
contract, and subsidy reduction shall be 
required only for domestic Guam 
carryings as specified by applicable 
statute and regulations. 

3. If, by a date six months from 
December 20, 1984, no U.S.-flag service 
involving Sea-Land and/or Guam 
Shipping Lines from foreign Far East 
ports to Guam shall have commenced 
but there is a definite planned service, 
APL may continue to provide service as 
described in Appendix A hereof, on a 
subsidized basis, for three more months. 

4. If, after nine months from December 
20, 1984, a U.S.-flag service involving 
Sea-Land and/or Guam Shipping Lines 
from foreign Far East ports to Guam 
shall have commenced, from a date nine 
months from December 20, 1984, all 
Guam cargoes carried by APL shall be 
on an unsubsidized basis, that is, all 
Guam cargoes, foreign and domestic, 
shall be subject to the subsidy reduction 
formula prescribed in section 605(a) of 
the Act. In computing such subsidy 
reduction a feeder vessel voyage which 
serves Guam shall be considered as an 
extension of the linking line haul vessel 
to which the feeder voyage is linked, 
and the carryings of the two vessels 
together shall be considered as one 
voyage in computing the subsidy 
reduction. 

5. If, after nine months from December 
20, 1984, no U.S.-flag service involving 
Sea-Land and/or Guam Shipping Lines 
from foreign Far East ports to Guam 
shall have commenced, APL’s vessels in 
Guam service shall be eligible for 
subsidy for all Guam/foreign carryings 
permitted by Appendix A hereof, and 
subsidy reduction shall be required only 
for domestic Guam carryings as 
specified by applicable statute and 
regulations. 


[FR Doc. 85-8911 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-81-M 


National Highway Traffic Safety 
Administration 


[Docket No. IP85-6; Notice 1] 


Firestone Tire & Rubber Co.; Receipt 
of Petition for Determination of 
inconsequential Noncompliance 


Firestone Tire & Rubber Company, of 
Akron, Ohio, has petitioned to be 
exempted from the notification and 
remedy requirements of the National 
Traffic and Motor Vehicle Safety Act (15 
U.S.C. 1381 et seq.) for a noncompliance 
with 49 CFR 571.109, Motor Vehicle 
Safety Standard No. 109, “New 
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Pneumatic Tires—Passenter Cars.” The 
basis of the petition is that the 
noncompliance is inconsequential as it 
relates to motor vehicle safety. 

This notice of receipt of a petition for 
a determination of inconsequentiality is 
published in accordance with section 
157 of the National Traffic and Motor 
Vehicle Safety Act (15 U.S.C. 1417), and 
does not represent any agency decision 
or other exercise of judgment concerning 
the merits of the petition. 

Paragraph § 4.3.5 of Standard No. 109 
requires each tire with a maximum 
inflation pressure of 60 psi to have 
permanently molded into or onto both 
sidewalls, in letters and numerals not 
less than % inch high (12.7 mm), the 
words, “Inflate to 60 psi.” Ohtsu Tire & 
Rubber Company of Japan produced 
approximately 22,000 T105/80D13 bias 
tubless Tempa Spare tires for the 
Firestone Tire & Rubber Company that 
failed to comply with this requirement of 
Standard No. 109 of which 19,000 could 
have been mounted in vehicles shipped 
to the United States. The requisite 
information is presented in characters 
only 7 mm. high. Petitioner believes that 
the information is clearly legible, and 
consumers will not be misled. The tire 
were produced from July 15, 1984, 
through February 24, 1985, and all molds 
involved have been corrected as of 
March 11, 1985. 

Interested persons are invited to 
submit written data, views and 
arguments on the petition of Firestone 
Tire & Rubber Company described 
above. Comments should refer to the 
docket number and be submitted to: 
Docket Section, National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW., Room 5109, 
Washington, DC 20590. It is requested 
but not required that five copies be 
submitted. 

All comments received before the 
close of business on the comment 
closing date indicated below will be 
considered. The application and - 
supporting materials, and all comments 
received after the closing date will also 
be filed and will be considered to the 
extent possible. When the petition is 
granted or denied, notice will be 
published in the Federal Register 
pursuant to the authority indicated 
below. 

The engineer and attorney primarily 
responsible for this notice are Art 
Casanova and Taylor Vinson, 
respectively. 

Comment closing date: May 15, 1985. 
(Sec. 102, Pub. L. 93-492, 88 Stat. 1470 (15 


U.S.C. 1471); delegations of authority at 49 
CFR 1.50 and 49 CFR 501.8) 
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Issued: April 10, 1985. 
Barry Felrice, 
Associate Administrator for Rulemaking. 
[FR Doc. 85-8925 Filed 4-12-85; 8:45 am] 
BILLING CODE 4910-59-M 


UNITED STATES INFORMATION 
AGENCY 


Culturally Significant Objects Imported 
for Exhibition; Determination 


Notice is hereby given of the following 
determination: Pursuant to the authority 
vested in me by the act of October 19, 
1965 (79 Stat. 985, 22 U.S.C. 2459), 
Executive Order 12047 of March 27, 1978 
(43 FR 13359, March 29, 1978), and 
Delegation of Authority of December 17, 


1982 (47 FR 57600, December 27, 1982), I 
hereby determine that the objects to be 
included in the exhibit, “Durer to 
Delacroix: Great Master Drawings from 
Stockholm” {included in the list ! filed 
as a part of this determination) imported 
from abroad for the temporary 
exhibition without profit within the 
United States are of cultural 
significance. These objects are imported 
pursuant to a loan agreement between 
The Nationalmuseum, Stockholm, 
Sweden, the National Gallery of Art, the 
Kimbell Art Museum, and the Fine Arts 
Museums of San Francisco. I also 
determine that the temporary exhibition 
or display of the listed exhibit objects at 


1 An itemized list of objects included in the 
exhibit is filed as part of the original document. 
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the National Gallery of Art, Washington, 
D.C., beginning on or about October 27, 
1985, to on or about January 5, 1986; the 
Kimbell Art Museum, Fort Worth, 
Texas, beginning on or about February 
1, 1986, to on or about April 13, 1986; and 
the Fine Arts Museums of San 
Francisco, San Francisco, California, 
beginning on or about May 10, 1986, to 
on or about July 20, 1986, is in the 
national interest. 

Public notice of this determination is 
ordered to be published in the Federal 
Register. ; 

Dated: April 10, 1985. 

Thomas E. Harvey, 

General Counsel and Congressional Liaison. 
[FR Doc. 85-8917 Filed 4-12-85; 8:45 am] 
BILLING CODE 8230-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


items 
Federal Communications Commission. 2 
Federal Energy Regulatory Commis- 


Federal Home Loan Bank Board 


1 


FEDERAL COMMUNICATIONS COMMISSION 
April 5, 1985. 
Deletion of Agenda Item from April 11th 
Open Meeting 

The following item has been deleted 
at the request of Mass Media Bureau 
from the list of agenda items scheduled 
for consideration at the April 11, 1985; 
Open Meeting and previously listed in 
the Commission's Notice of April 4, 
1985. . 


Agenda, Item No., and Subject 


Mass Media—5—Title: Reexamination of the 
Commission’s Rules and Policies Regarding 
the Attribution of Ownership Interests in 
Broadcast, Cable Television and 
Newspaper Entities (MM Docket No. 83-46, 
incorporating Docket Nos. 50521, 20548 and 
BC 78-239). Summary: By this 
Memorandum Opinion and Order, the 
Commission will consider, on 
reconsideration, whether or not to revise 
the standards governing the means by 
which it attributes interests in broadcast, 
cable television and newspaper properties 
and the manner in which these interests 
are reported. 


William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

[FR Doc. 85-9025 Filed 4-10-85; 4:25 am] 
BILLING CODE 6712-01-M 


2 


FEDERAL COMMUNICATIONS COMMISSION 
April 5, 1985. 
Deletion of Agenda Item from April 11th 
Open Meeting 

The following item has been deleted 
at the request of the Common Carrier 
Bureau from the list of agenda items 
scheduled for consideration at the April 
11, 1985, Open Meeting and previously 
listed in the Commission’s Notice of 
April 4, 1985. 


Agenda, Item No., and Subject 

Common Carrier—4—Title: American 
Telephone & Telegraph Company, AT&T 
Communications Tariff F.C.C. Nos. 9, 10, 
and 11. (Transmittal Nos. 285, 318). 
Summary: The Commission will consider 
AT&T's proposed private line tariffs, 
scheduled to take effect April 12, 1985. 

William T. Tricarico, 

Secretary, Federal Communications 

Commission. 

[FR Doc. 85-9026 Filed 4-10-85; 4:25 pm] 

BILLING CODE 6712-01-M 


3 ; 

FEDERAL ENERGY REGULATORY 
COMMISSION 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: March 25, 
1985, 49 FR 11783. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: March 27, 1985, 10:00 a.m. 
CHANGE IN THE MEETING: The following 
item has been added: 


Item No., Docket No. and Company 
RP-2 
RP83-137-000, Transcontinental Gas Pipe 
Line Corporation 
RP 83-11-000 through 006 and RP 83-30- 
000, Transcontinental! Gas Pipe Line 
Corporation 
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CP83-279-002, Producer-Suppliers of 
Transcontinental Gas Pipe Line 
Corporation 

CP83-340-003, Producer-Suppliers of 
Transcontinental Gas Pipe Line 
Corporation 

CP83—428-001 through 014, Producer- 
Suppliers of Transco Gas Supply 
Company and Transcontinenal Gas Pipe 
Line Corporation 

Kenneth F, Plumb, 

Secretary. 

{FR Doc. 85-9129 Filed 4-11-85; 4:01 p.m.] 
BILLING CODE 6712-02-M 


4 


FEDERAL HOME LOAN BANK BOARD 
Federal Savings & Loan Advisory 
Council. 

TIME AND DATE: 9:00 a.m., Thursday, 
April 25, 1985. 

PLACE: The Hyatt Regency Hotel in 
Atlanta, Georgia. 

STaTus: Open meeting. 

CONTACT PERSON FOR MORE 


INFORMATION: Crista G. Martin (202-377- 
6924). 
MATTERS TO BE CONSIDERED: The FSLIC 
Fund. 

No. 4, April 11, 1985. 
John M. Buckley, Jr., 
Acting Secretary. 
{FR Doc. 85-9052 Filed 4-11-85; 10:44 am] 
BILLING CODE 6720-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Recombinant DNA Research; 
Availability of Environmental 
Assessment for Public Comment; 
Request for Comments on Need for a 
Programmatic Environmental Impact 
Statement 


AGENCY: National Institutes of Health, 
PHS, DHHS. 


ACTION: Notice. 


SUMMARY: This notice announces the 
availability for public comment of the 
“Environmental Assessment and 
Finding of No Significant Impact,” dated 
January 21, 1985, “concerning the 
application to the National Institutes of 
Health (NIH), under the NIH Guidelines 
for Research Involving Recombinant 
DNA Molecules, of Drs. Steven Lindow 
and Nickolas Panopoulos of the 
University of California, Berkeley, to 
field test ice-nucleation-minus bacteria 
prepared by recombinant DNA 
techniques for purposes of biological 
control of frost damage to plants.” In 
addition, this notice requests comments 
on the need for a programmatic 
Environmental Impact Statement in 
connection with NIH approvals of 
proposals to release into the 
environment organisms containing 
recombinant DNA molecules. 

DATE: Comments must be received by 
May 15, 1985. 

ADDRESS: The January 21, 1985, 
Environmental Assessment and Finding 
of No Significant Impact is available 
upon a request to the NIH Office of 
Recombinant DNA Activities (ORDA), 
Building 31, Room 3B10, National 
Institutes of Health, Bethesda, Maryland 
20205. Phone: (301) 496-6051. Comments 
should be submitted to the same address 
and will be available for inspection and 
copying on weekdays between the hours 
of 8:30 a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Dr. William J. Gartland, ORDA, Building 
31, Room 3B10, National Institutes of 
Health, Bethesda, Maryland, 20205, (301) 
496-6051. 


SUPPLEMENTARY INFORMATION: 


I. Background 


The NIH Guidelines for Research 
Involving Recombinant DNA Molecules 
(49 FR 46266, November 23, 1984) require 
that recombinant DNA experiments 
“conducted at or sponsored by an 
institution that receives any support for 
recombinant DNA research from the 
National Institutes of Health” (section I- 
C of Guidelines) which involve 


“deliberate release into the environment 
of any organism containing recombinant 
DNA, except certain plants as described 
in Appendix L” (section III-A of 
Guidelines) must have prior approval 
from NIH before the experiment is 
conducted. 

The NIH approved the application of 
Drs. Lindow and Panopoulous to field 
test ice-nucleation-minus bacteria 
prepared by recombinant DNA 
techniques on June 1, 1983 (48 FR 24549). 
Prior to the conduct of the field test, a 
lawsuit was filed challenging the 
approval on the grounds that NIH 
violated the National Environmental 
Policy Act (NEPA), (42 U.S.C. 4321 et 
seq.), and the Council on Environmental 
Quality (CEQ) regulations implementing 
NEPA (40 CFR Parts 1500-1508), by 
failing to prepare an Environmental 
Assessment (EA) or an Environmental 
Impact Statement (EIS) in connection 
with the approval of the field test. 

On May 16, 1984, the United States 
District Court for the District of 
Columbia, in Civil Action No. 83-2714 
(Foundation on Economic Trends et al., 
v. Margaret M. Heckler et al.), issued a 
preliminary injunction which enjoined 
NIH from “approving or continuing to 
approve experimentation involving the 
deliberate release of recombinant DNA 
under * * * the * * * NIH Guidelines 
* * * until such time as the Court enters 
final judgment.” The University of 
California was enjoined from 
proceeding with the Lindow-Panopoulos 
experiment “until such timé as the Court 
enters final judgment.” 

The order of the District Court was 
appealed by the NIH and the University 
of California and on February 27, 1985, 
the United States Court of Appeals for 
the District of Columbia vacated the 
District Court's injunction as it applied 
to future approvals of deliberate release 
experiments by NIH, but upheld the 
preliminary injunction as it applied to 
the University of California experiment, 
concluding that the injunction should 
remain in effect until completion of an 
appropriate Environmental Assessment. 


II. The Environmental Assessment 


The NIH had begun preparation of an 
Environmental Assessment of the 
University of California experiment 
after the entry of the District Court order 
and that assessment and a Finding of No 
Significant Impact (FONSI) were 
completed on January 21, 1985. 

This notice announces the availability 
for public comment of this 64-page EA- 
FONSI. 

For convenience, the Table of 
Contents of the EA-FONSI 
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Page 
1.0 Introduction and Summary............ i 
2.0 Background: Previous Administrative “Action. a 
3.0 Purpose and Need 
3.1 Purpose of the Proposed Acti 
3.2 Need for the Proposed Action... 
40 Description of Proposed Action and Alterna- 


4.1 Proposed Action 
4.2 Alternatives to the Proposed Action 
4.2.1 Approval of Original Proposal (Sep- 
tember 17, 1982) Without Restriction... 
4.2.2 Approval of Modified Proposal 
(March 8, 1983) Without Restriction 
4.2.3 Approval of Proposal as Approved 
by NIH on June 1, 1983, With densest 
Proposed by the Investigators ... te 
4.24 Withhold Approval 
5.0 Environment Effects 
5.1. The Physical Environmental.. 
5.2 Proposed Test Organisms... ie 
5.2.1 Characteristics of P. s. ‘syringae “and 
E. herbicola strains 
5.2.2 Construction of INA 


Bacteria 
5.3 Effects of the Proposed Field Test. 
5.3.1 Risk Assessment 
5.3.2 The Test Plot 
5.3.3 Crops and Non-Commerical Plant 


5.3.7. Atmosphere and Climate st 
5.3.8 Scientific and Agricultural Benefits...... 


5.3.9 Worst Case Considerations... 
5.4 Effects of Alternatives 
5.4.1 Approval of ae erent With- 
out Restriction... 
5.4.2 Approval 
Without Restriction .. es 
5.4.3 Approval of Proposal a as s Approved 
by NIH on June 1, 1983, With Changes 
Proposed by the ae 
5.4.4 Withhold Approval... 
5.5. we and Conclusions .. 

6.0 Consultation ..........-sscssecssrenees 

7.0 References... 

Appendix A—Background “Concerning the NIH 
Guidelines for Research Involving Recombinant 
DNA Molecules .........ssssssessesseenseneers 

Appendix B—Descri 
lake Field Station 

Appendix C—Diagram of Test Plot and Descrip- 
tion of Treatments 


of “Modified " Proposa ay 


Comments on the EA and FONSI will be 
considered by the Director, NIH, when 
he decides whether to reapprove the 
field test proposed by the University of 
California. 


III. The Need for A Programmatic 
Environmental Impact Statement 


In its February 27, 1985, decision the 
Appeals Court stated that, “If NIH gives 
adequate environmental consideration 
to each deliberate release experiment 

. then we cannot, at this point, say 
that such consideration will obstruct 
environmental review. We thus reverse 
the District Court's finding that plaintiffs 
are likely to succeed in showing, at this 
point, that the governing law requires 
NIH to complete a programmatic EIS on 
deliberate release experiments.” 
However, the Appeals Court went on to 
state that, “NIH should at least consider 
whether a programmatic EIS is required 
to fulfill the agency's legal obligations 
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under NEPA and the CEQ regulations.” 
The NIH is initiating such a 
consideration and hereby requests 
comments on whether a programmatic 
EIS is required to fulfill NIH’s 
obligations under NEPA and the CEQ 
regulations in connection with NIH 
approvals of proposals to release into 
the environment organisms containing 
recombinant DNA. The following 
information is provided to assist the 
public in commenting on this issue. 


A. When is a Programmatic EIS 
Required? 


In its decision of February 27, 1985, (p. 
30 of the S/ip Opinion) the Court of 
Appeals quoted a definition of a 
programmatic EIS from one of its 
previous decisions: 


A programmatic EIS reflects the broad 
environmental consequences attendant upon 
a wide-ranging federal program. The thesis 
underlying programmatic EISs is that a 
systematic program is likely to generate 
disparate yet related impacts. * * * Whereas 
the programmatic EIS looks ahead and 
assimilates ‘broad issues’ relevant to [the 
program], the site-specific EIS addresses 
more particularized considerations * * *. 
Nat'l Wildlife Federation v. Appalachian 
Regional Comm'n, * * * 677 F.2d at 888. 


The Court of Appeals also referred 
(pp. 30-31 of the S/ip Opinion) to criteria 
for determining when a programmatic 
EIS should be prepared: 


Under CEQ regulations a programmatic EIS 
should be prepared if actions are ‘connected,’ 
‘cumulative,’ or sufficiently ‘similar’ that a 
programmatic EIS is ‘the best way’ to identify 
the environmental effects. 40 CFR § 1508.25. 
As this court has noted, ‘Two considerations 
are especially helpful in reviewing the 
responsible officials’ decision not to prepare 
a programmatic EIS: (a) Could the 
programmatic EIS be sufficiently forward 
looking to contribute to the decisionmakers’ 
basic planning of the overall program? and 
(b) Does the decisionmaker purport to 
‘segment’ the overall program, thereby 
unreasonably constricting the scope of * * * 
environmental evaluation?’ Nat’) Wildlife 
Federation v. Appalachian Regional Comm'n, 
* * * 677 F.2d at 889. Thus a programmatic 
EIS should be prepared if it can be forward- 
looking and if its absence will obstruct 
environmental review. 


B. Field Tests Approved by NIH 


To date, NIH has approved three field 
tests of organisms containing 
recombinant DNA. One involved tomato 
and tobacco plants. When this was 
reviewed by the NIH Recombinant DNA 
Advisory Committee (RAC) on October 
25, 1982, the statement was made that 
“the probability that the experiment 
would be successful is very low.” In 
fact, the researcher found that the 
experiment did not succeed under 
laboratory conditions, and therefore for 


scientific reasons he does not wish to 
proceed with the field test. 

This leaves only two cases of NIH 
approval for field tests of organisms 
containing recombinant DNA in which 
the investigators wish to proceed. One is 
the Lindow-Panopoulos experiment 
involving ice-nucleation-minus bacteria 
on which the January 21, 1985, EA- 
FONSI was prepared. The other, from 
Dr. Ronald Davis of Stanford University, 
involves corn plants (Zea mays) 
transformed with corn DNA. The 
environmental concerns raised by these 
two proposals are totally different and 
can only be meaningfully considered 
individually through an evaluation of the 
specific details of the proposed field test 
and the characteristics of the organisms 
proposed to be released, including their 
ecological niche, pathogenicity, viability 
and ability to escape from the field test 
site. 


C. NIH'’s Role in the Approval or 
Disapproval of Proposals for the 
Release into the Environment of 
Organisms Containing Recombinant 
DNA 


The Federal action for purposes of 
NEPA and the CEQ regulations is 
reviewing proposals for deliberate 
release experiments submitted to NIH 
by institutions which receive NIH funds 
for recombinant DNA research. There is 
no Federal program for the planning, 
conduct, and support of deliberate 
release experiments; there is only a 
Federal requirement that deliberate 
release experiments by NIH-funded 
institutions be approved by NIH. 

This Federal requirement does not 
involve federally planned or initiated 
actions that are directed toward a 
particular objective. Proposals are 
submitted by different researchers from 
different fields at undetermined times 
for quite different experiments. Of the 
three proposals approved to date, two 
were not funded by NIH. They were 
submitted for approval because the 
institutions proposing to conduct the 
field tests received some NIH funds for 
recombinant DNA research. 

The NIH's Guidelines are not “aimed 
at developing new technology which, 
when applied, will affect the 
environment.” Rather, the Guidelines 
are aimed at scrutinizing the 
development of technology to ensure the 
safety of that development. In the course 
of this scrutiny of proposals for the field 
testing of organisms containing 
recombinant DNA, NIH has not 
identified any common environmental 
effect which could arise for the field 
tests that have been approved by NIH 
thus far. 


The NIH does not know what 
proposals for deliberate release 
experiments may be submitted for 
approval in the future since most of the 
experiments are investigator initiated 
and are not planned by NIH. 


D. NIH's Future Role in the Review and 
Approval of Proposals for the Deliberate 
Release Into the Environment of 
Organisms Containing Recombinant 
DNA 


Until recently, the NIH was the only 
Federal agency reviewing and approving 
proposals involving the deliberate 
release into the environment of 
organisms containing recombinant DNA. 
That is no longer the case. 

(1) On October 17, 1984, the 
Environmental Protection Agency (EPA) 
published in the Federal Register (49 FR 
40659) and Interim Policy on Small Scale 
Field Testing of Microbial Pesticides 
which requires notification to EPA of 
proposed field tests involving certain 
microbial pesticides after which EPA 
will determine whether an Experimental 
Use Permit is required. 

Advance Genetic Sciences, Inc. 
(AGS), had previously voluntarily 
submitted a proposal for NIH review 
and approval dealing with a field test of 
Pseudomonas strains containing 
recombinant DNA. The NIH gave notice 
of the upcoming review (49 FR 17672, 
April 24, 1984), and the proposal was 
considered at the June 1, 1984, RAC 
meeting. The NIH still had the proposal 
under review when AGS in a letter of 
February 11, 1985, withdrew the 
proposal from the NIH review process, 
deciding to rely only on EPA review 
under the October 17, 1984, Federal 
Register notice. 

(2) On December 31, 1984, the Office 
of Science and Technology Policy 
published in the Federal Register (49 FR 
50856) for public comment a Proposal for 
a Coordinated Framework for 
Regulation of Biotechnology. It includes 
a proposal to establish agency-based 
scientific advisory committees modelled 
after the NIH RAC in four other agencies 
(EPA, the Food and Drug Administration 
(FDA), the Department of Agriculture 
(USDA) and the National Science 
Foundation (NSF)). 

If this new scientific advisory 
structure is established, proposals for 
deliberate release of organisms 
containing recombinant DNA that would 
have previously come to NIH for review 
and approval may go instead to EPA, 
USDA or NSF. 
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Dated: April 3, 1985. 
James B. Wyngaarden, 
Director, National Institutes of Health. 


(OMB's “Mandatory Information 
Requirements for Federal Assistance Program 
Announcements” (45 FR 39592) requires a 
statement concerning the official Government 
programs contained in the Catalog of Federal 
Domestic Assistance. Normally, NIH lists in 
its announcements the number and title of 


affected individual programs for the guidance 
of the public. Because the guidance in this 
notice covers not only virtually every NIH 
program, but also essentially every Federal 
research program in which DNA recombinant 
molecule techniques could be used, it has 
been determined to be not cost effective or in 
the public interest to attempt to list these 
programs. Such a list would likely require 
several additional pages. In addition, NIH 
could not be certain that every Federal 
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program would be included as many Federal 
agencies, as well as private organizations, 
both national and international, have elected 
to follow the NIH Guidelines. In lieu of the 
individual program listing, NIH invites 
readers to direct questions to the information 
address above about whether individual 
programs listed in the Catalog of Federal 
Domestic Assistance are affected) 


[FR Doc. 85-8798 Filed 4-12-85; 8;45 am]. 
BILLING CODE 4140-01-M 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


48 CFR Ch. 12 
[Docket No. 19, Amdt. 7] 


Acquisition Regulations 


AGENCY: Office of the Secretary, DOT. 
ACTION: Final rule. 


SUMMARY: The Department of 
Transportation Acquisition Regulation 
(TAR) is established to implement and 
supplement the Federal Acquisition 
Regulations (FAR), (48 CFR Chapter 1). 
The FAR are promulgated as the 
uniform acquisition regulations and 
supersede the procurement regulations 
previously published by the Department 
of Defense, the Genera! Services 
Administration, and the National 
Aeronautics and Space Administration. 
The Department's acquisition regulation 
implements the FAR where required and 
supplements the FAR in areas where 
there is no FAR coverage of policies 
unique to DOT. Lack of a particular 
subject area in the TAR means the 
Department accepts the FAR coverage 
without further implementation. 


DATE: Effective date is April 15, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Roger Martino, Chief, Procurement 
Management Division, telephone {202) 
426-4237. 

SUPPLEMENTARY INFORMATION: 


1. Background 


The policies and procedures of the 
Federal Government regarding the 
procurement of supplies and services 
have been developed in a largely 
independent fashion. Many statutes 
bearing on Federal contracting have 
been directed toward specific agencies. 
Federal agencies traditionally have 
developed their own contracting 
procedures with limited attention to 
uniformity among agencies. The result of 
this is the current system of 
procurement policies that vary from 
agency to agency and cause confusion 
within the contracting community. As 
long ago as 1972, the Commission on 
Government Procurement recommended 
that there be a standard Government- 
wide procurement regulatory system. 
The Office of Federal Procurement 
Policy, created in 1974, has worked with 
the agencies and the public to create a 
uniform procurement regulation to be 
known as the Federal Acquisition 
Regulation (FAR). 

The FAR was published in the Federal 
Register on September 19, 1983 with an 
effective date of April 1, 1984. (See 48 FR 


42102). The FAR was codified as 
Chapter 1 of Title 48 of the Code of 
Federal Regulations. 

Because of differing statutory 
authorities among Federal agencies, the 
FAR authorizes the agencies to issue 
regulations to implement or supplement 
FAR policies and procedures, 
solicitation provisions or contract 
clauses to satisfy the specific needs of 
the agency. The regulation being 
published today represents the 
Department’s implementation and 
supplementation of the FAR. 

Generally, this rule does not establish 
new policy. To a large extent, it is the 
result of: (1) Reformatting the existing 
DOT Procurement Regulations (41 CFR 
Chapter 12); (2) removing old portions 
which would duplicate new FAR 
coverage of subject matter not 
previously contained in Federal 
Procurement Regulations (41 CFR 
Chapter 1); and (3) inserting necessary 
Departmental procedures at those 
places where the FAR requires agency 
implementation. (Existing regulations in 
41 CFR Chapter 12 are superseded by 
these regulations, but remain in effect in 
Title 41 for those contracts entered into 
before the effective date of the new 
acquisition regulations.) 

Since the FAR is to be the uniform 
Government-wide acquisition 
regulation, reviewers of this rule must 
remember that lack of coverage of a 
particular topic in the DOT Acquisition 
Regulation (TAR) means that the 
Department accepts the FAR coverage 
of the topic without need for further 
implementation. 

The TAR was published in the Federal 
Register on June 1, 1984, 49 FR 22922, as 
an interim final rule. Interested persons 
were afforded 60 days to submit written 
comments. Changes were made where 
appropriate to incorporate the 
comments as well as other 
administrative, editorial, and 
typographical corrections discovered by 
the Department. 


2. Statutory and Regulatory 
Requirements 


The Director, Office of Management 
and Budget (OMB), by memorandum 
dated December 14, 1984, has exempted 
procurement regulations from the 
requirements of a regulatory impact 
analysis and review required by 
Executive Order 12291. The Department 
of Transportation certifies that this 
regulation will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) 
because the rule contains few changes 
to the current acquisition regulations. In 
addition, all information collection 
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requirements which require approval by 
OMB under 44 U.S.C. 3501 et seq. have 
been submitted to OMB. In those cases 
where an OMB control number has been 
assigned, the control number is included 
in the regulation. 


3. Public Comments 


The Department of Transportation 
(DOT) published an interim rule on June 
1, 1984, to establish the DOT Acquisition 
Regulation (49 FR 22922). That notice 
provided for a 60-day comment period, 
which expired on July 31, 1984. 
Comments were received from five 
university research organizations. These 
comments are addressed below. 

Comment: The Council on 
Governmental Relations (COGR) 
commented that in Part 1245— 
Government Property, DOT had dropped 
the designations of “Special Test 
Equipment” and “Special Tooling”. 
COGR stated the terms ‘capitalized 
equipment” and “noncapitalized 
equipment” in 1245.101 are contrary to 
the definition of “equipment” in the cost 
principals for educational institutions 
and for nonprofit organizations 
prescribed by FAR 31.303 and 31.703 
(i.e., OMB Circular A-21 Cost Principles 
for Educational Institutions and OMB 
Circular A-122 Cost Principles for 
Nonprofit Organizations). It was 
recommended that a single definition of 
equipment in accordance with the 
language of these cost principles be 
substituted. 

Response: It is not clear based on the 
comment from the COGR how use of the 
terms “capitalized equipment” and 
“noncapitalized equipment” in 
accounting for Government property 
adversely affect educational institutions 
or nonprofit organizations. In reviewing 
OMB Circulars A-21 and A-122, we find 
no conflicts between the DOT 
regulations covering Government- 
furnished property and the OMB 
circulars dealing with the allowability of 
certain costs under Government 
contracts. By using the terms 
“capitalized equipment” and 
“noncapitalized equipment”, DOT does 
not redefine the term “equipment”. 
These terms merely breakout “plant 
equipment” into two segments for 
property accountability purposes. The 
terms have been used consistently in 
DOT since establishment of property 
coverage in the DOT Procurement 
Regulations in 1977. DOT is required by 
the Comptroller General to capitalize 
property at $1,000 and to maintain 
individual records for such property. 
The term capitalized equipment is used 
to reflect this requirement clearly. The 
term “noncapitalized” is used to cover 
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items below the $1,000 threshold. 
“Special Test Equipment” and “Special 
Tooling” are recognized cost items. the 
definitions in 1245.101 and reporting 
requirements in 1245.505—4 have been 
revised to clarify the Department's 
treatment of special test equipment and 
special tooling as to Government 
property accountability. The OMB 
Circulars reference in FAR 31.303 and 
31.703 continue to apply for 
reimbursements of costs as stated. 

Comment: The COGR recommended 
that universities should be granted an 
exception to the application of cost 
proposal instructions set out in 1252.215- 
72. | claimed that they should be 
permitted to use a cost proposal more in 
keeping with their normal cost 
accounting procedures and with the 
terminology prescribed by the federal 
cost principles. 

Response: The use of the provision in 
1252.215-72 is left to the discretion of the 
contracting officer. The terminology 
used in this provision is consistent with 
FAR 15.804-6, including “breakdown of 
labor hours, rates, and cost”. We do not 
agree that special test equipment is not 
descriptive of equipment used in 
research and development. The 
requirements of cost breakdown in 
competitive solicitations is essential for 
evaluation of offers, particularly for 
cost-reimbursement contracts for 
applied research. The Department finds 
no reason to exempt universities from 
the cost proposal instructions. 

Comment: The COGR suggested that 
most institutions of higher education 
will not be familiar with “NHTSA 
principles and procedures for the 
protection of human subjects” as set out 
in the clause 1252.223-7. Instead, these 
institutions have on file with the 
Department of Health and Human 
Services (HHS) a general assurance for 
the protection of human beings who are 
the subjects of research. It 
recommended that DOT waive any 
further requirements for contractors that 
have approved HHS clearances. 

Response: The Department agrees and 
the clause has been revised to provide 
for this consideration. 

Comment: The COGR strongly 
objected to the clause at 1252.242-72, 
Dissemination of Contract Information, 
which requires that a contractor “shall 
not publish, permit to be published or 
distribute for public consumption, any 
information, oral or written, concerning 
the results or conclusions made 
pursuant to the performance of this 
contract without the prior written 
consent of the contracting officer.” 

Response: An alternate clause has 
been included at 1252.242-70 which may 
be used in contracts with educational 


institutions. While the clause 1252.242- 
72 requires written consent of the 
contracting officer prior to presentation 
or publication of any information 
concerning the results of work being 
performed under a DOT contract, this 
clause permits educational institutions 
to publish (subject to the provisions of 
the data and patent rights clauses of the 
contract) research results in 
professional journals, books, trade 
publications or other appropriate media 
without the prior written consent of the 
contracting officer. Such articles 
published must contain 
acknowledgement of DOT’s sponsorship 
of the research effort and a disclaimer 
stating the published material represents 
the position of the author(s) and not 
necessarily that of DOT. 

Comment: The University of Michigan 
Transportation Research Institute 
objected to the use of a “conflict of 
interest” clause in a recent solicitation. 

Response: It is assumed the 
commenter is addressing the provision 
at 1252.209-70, Disclosure of Conflicts of 
Interest. It is intended that this provision 
be used consistent with the 
requirements in FAR Subpart 9.5. 


Comment: The Texas A&M University 


System, the Texas Transportation 
Institute, and the University of 
Tennessee Transportation Center, each 
proposed identical language, to be 
added to 1219.201-71(b)(3), which would 
exempt contracting activities from the 
requirement for consideration of small 
business set-asides when the activity 
has awarded as much as 5 percent of its 
extramural research and development 
program to small business firms. 

Response: The intent of this TAR is 
merely to implement and supplement the 
FAR, not establish new policy. 
Therefore, the proposed change is not 
being incorporated. Note that in a 
related area, adequate competition and 
“rule of two” for smail business set- 
asides is currently being reviewed by 
the Office of Federal Procurement 
Policy. 

In addition to the changes resulting 
from public comments, the following 
areas have been added or changed in 
the final rule: Subpart 1222.1070 has 
been added, supplementing Item VII, 
Service Contract Act of 1965, in the 
Federal Acquisition Circular (FAC) 84-1 
and the appropriate clauses included in 
1252.2222; changes have been made in 
Subpart 1217.70, Fixed Price Contracts 
for Vessel Repair, Alteration or 
Conversion, and the clauses set forth in 
1252.217; and editorial revisions have 
been made to Subpart 1201.3, Section 
1214.407, and Subpart 1233.1 to 
incorporate the changes set forth in 
Items I and III of the FAC 84-6 regarding 
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publicizing provisions of Pub. L. 98-577 
and the new procedures for submitting 
protests to the General Accounting 
Office or the General Services Board of 
Contract Appeals. 

Other changes involve numerous 
administrative, editorial, and 
typographical corrections discovered by 
the Department. 


List of Subjects in 48 CFR Ch. 12 


Government procurement. 


For the reasons set out in the 
preamble, Chapter 12 of Title 48 of the 
Code of Federal Regulations is 
established as set forth below. 


Dated: April 3, 1985. 


Jon H. Seymour, 


Acting Assistant Secretary for 
Administration. 


Structure of the Transportation 
Acquisition Regulation 


Subchapter A—General 


Part 1201—Federal Acquisition Regulations 
System 

Part 1202—Definitions of Words and Terms 

Part 1203—Improper Business Practices and 
Personal Conflicts of Interest 

Part 1204—Administrative Matters 


Subchapter B—Acquisition Pianning 


Part 1205—Publicizing Contract Actions 

Part 1207—Acquisition Planning 

Part 1208—Required Sources of Supplies and 
Services 

Part 1209—Contractor Qualifications 

Part 1210—Specifications, Standards, and 
Other Purchase Descriptions 

Part 1212—Contract Delivery or Performance 


Subchapter C—Contracting Methods and 
Contract Types 


Part 1213—Small Purchases and Other 
Simplified Purchase Procedures 

Part 1214—Formal Advertising 

Part 1215—Contracting by Negotiation 

Part 1216—Types of Contracts 

Part 1217—Special Contracting Methods 


Subchapter D—Socioeconomic Programs 


Part 1219—Small Business and Small 
Disadvantaged Business Concerns 

Part 1222—Application of Labor Laws to 
Government Acquisitions 

Part 1223—Environment, Conservation, and 
Occupational Safety 

Part 1224—Protection of Privacy and Freedom 
of Information 

Part 1225—Foreign Acquisition 


Subchapter E—General Contracting 
Requirements 


Part 1227—Patents, Data and Copyrights 

Part 1228—Bonds and Insurance 

Part 1229—Taxes 

Part 1230—Cost Accounting Standards 

Part 1231—Contract Cost Principles and 
Procedures 

Part 1232—Contract Financing 

Part 1233 —Protests, Disputes, and Appeals 
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Subchapter F—Special Categories of 

Contracting 

Part 1234—Major System Acquisition 

Part 1235—Research and Development 
Contracting 

Part 1236—Construction and Architect- 
Engineer Contracts 

Part 1237—Service Contracting 


Subchapter G—Contract Management 

Part 1242—Contract Administration 

Part 1244—Subcontracting Policies and 
Procedures 

Part 1245—Government Property 

Part 1246—Quality Assurance 

Part 1249—Termination of Contracts 

Part 1250—Extraordinary Contractual 
Actions 


Subchapter H—Clauses and Forms 


Part 1252—Solicitation Provisions and 
Contract Clauses 
Part 1253—Forms 


PART 1201—FEDERAL ACQUISITION 
REGULATIONS SYSTEM 


Subpart 1201.1—Purpose, Authority, 
issuance 


Sec. 
1201.101 
1201.102 


Purpose. 

Authority. 

1201.103 Applicability. 

1201.104 Issuance. 

1201.104-1 Publication and code 
arrangement. 

1201.104-2 Arrangement of regulations. 

1201.104-3 Copies. 


Subaprt 1201.2—Administration 


1201.201 Maintenance of the FAR. 
1201.201-1 The two councils. 
1201.270 Amendment of regulation. 
1201.270-1 Revisions 

1201.270-2 TAR Notices. 
1201.270-3 Effective date. 
1201.270-4 Numbering. 


Subpart 1201.3—Agency Acquisition 
Regulations 


1201.303 Publication and Codification. 

1201.303-70 Administration regulations. 

1201.304 Agency control and compliance 
procedures. 


Subpart 1201.4—Deviations 


1201.401 Definition. 
1201.403 Individual deviations. 
1201.404 Class deviations. 


Subpart 1201.6—Contracting Authority and 
Responsibilities 


1201.601 General. 

1201.602 Contracting officers. 

1201.603 Selection, appointment, and 
termination of appointment. 

1201.603-1 General. 

1201.670 Ratification of unauthorized 
commitments. 

1201.670-1 Definitions. 

1201.670-2 Authority. 

1201.670-3 Procedures. 

1201.670-4 Limitations on exercise of 
authority. 

1201.670-5 Nonratifiable commitments. 


Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1201.1—Purpose, Authority, 
Issuance 


1201.101 Purpose. 

(a) The Department of Transportation 
Acquisition Regulation (TAR), is issued 
as Chapter 12, Title 48, the Federal 
Acquisition Regulations System, to 
establish uniform acquisition policies 
and procedures within the Department. 

(b) The purpose of the TAR is to 
implement and supplement the Federal 
Acquisition Regulation (FAR). 


1201.102 Authority. 

The TAR is prescribed by the 
Assistant Secretary for Administration 
and the Senior Procurement Executive 
under a delegation of authority from the 
Secretary. 


1201.103 Applicability. 


(a) The FAR and the TAR apply to all 
acquisitions within the Department of 
Transportation except where expressly 
excluded in the FAR or in this 
Regulation. 

(b) The Maritime Administration may 
depart from the requirements of the FAR 
and TAR as authorized by 40 U.S.C. 
474(16), but shall adhere to those 
regulations to the maximum extent 
practicable. Deviations from the FAR/ 
TAR requirements shall be documented 
in administration regulations or 
procedures, or in each contract file. 


1201.104 


1201.104-1 Publication and code 
arrangement. 

(a) The TAR is published in: (1) the 
Federal Register, (2) cumulated form in 
the Code of Federal Regulations (CFR), 
and (3) a separate loose-leaf form. 

(b) The TAR is issued as Chapter 12 of 
Title 48 of the CFR. 


1201.104-2 Arrangement of regulations.’ 


(a) General. The TAR conforms with 
the arrangement and numbering system 
prescribed by FAR 1.104. The numbering 
illustrations at FAR 1.104-2(b) are 
equally applicable to the TAR. 

(b) Numbering. (1) All coverage in the 
TAR that is unique to DOT will use Part, 
Subpart, Section and Subsection 
numbers 70-89. 

(2) All coverage in the TAR, other 
than that identified with a 70 or higher 
number, implements the FAR and will 
bear the identical number sequence and 
title of the FAR segment being 
implemented down to the subsection 
level with the Department's “12” prefix 
(e.g., 1215.402 implements FAR 15.402). 


issuance. 
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1201.104-3 Copies. 


Copies of the TAR in Federal Register 
and CFR form may be purchased from 
the Superintendent of Documents, 
Government Printing Office (GPO), 
Washington, DC 20402. Copies of the 
TAR in loose-leaf form are distributed 
within DOT and may be obtained from 
the Chief, Procurement Management 
Division, Office of the Secretary. 


Subpart 1201.2—Administration 
1201.201 Maintenance of the FAR. 


1201.201-1 The two councils. 


The Senior Procurement Executive 
shall appoint the Department of 
Transportation representative to the 
CAA Council. 


1201.270 Amendment of regulation. 


This Regulation will be amended from 
time to time as determined necessary by 
the Senior Procurement Executive. 
Requests for changes to the TAR should 
be submitted to the Senior Procurement 
Executive, Office of the Secretary (M- 
60). 


1201.270-1 Revisions. 


This Regulation will be amended by 
issuance of TAR Directives (TDs) 
containing loose-leaf replacement pages 
which revise Parts, Subparts, or 
paragraphs (also see 1201.270-2 below). 
Each replacement page will bear at the ° 
top the TD number, page number and 
date. A vertical bar at the beginning or 
end of a line indicates that a change has 
been made within that line. 


1201.270-2 TAR Notices. 


(a) TAR Notices (TNs) shall also be 
published as often as may be necessary 
or advisable under any of the following 
circumstances: 

(1) To promulgate as rapidly as 
possible selected material revising this 
Regulation, in a general or narrative 
manner, in advance of a specific page 
replacement to this Regulation. 

(2) To disseminate material! applicable 
to the acquisition process which is not 
suitable for insertion in this Regulation. 

(3) When the policy and/or procedure 
is expected to be effective for a period 
of 1 year or less. 

(b) Unless otherwise indicated, each 
item in a TN will remain in effect until 
the effective date of that subsequent 
revision which incorporates the item or 
until specifically cancelled. 


1201.270-3 Effective date. 

(a) Statements in TDs and TNs to the 
effect that the material published therein 
is “effective upon receipt,” upon a 
specified date, or that changes set forth 
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in the Directive or Notice are “to be 
used upon receipt,” mean that any new 
or revised provisions, clauses, 
procedures, or forms included in the 
Directive or Notice shall be included in 
solicitations, contracts or modifications 
issued thereafter, unless a different 
meaning is expressed in the Directive or 
Notice. 

(b) Compliance with a revision to this 
Regulation shall be in accordance with 
the TD or TN which contains the 
revision. ; 

(c) Unless otherwise stated, 
solicitations which have been issued 
and bilateral agreements upon which 
negotiations have been completed prior 
to the receipt of new or revised contract 
clauses need not be amended if the 
amendment would delay the acquisition 
action. 


1201.270-4 Numbering. 

TAR Directives and Notices will be 
numbered consecutively on a calendar 
year basis beginning with number 1 
prefixed by the last two digits of the 
calendar year, e.g., 84-1; 84-2; 84-3, etc. 


Subpart 1201.3—Agency Acquisition 
Regulations 


1201.303 Publication and codification. 

(a) The TAR is codified as Chapter 12 
in Title 48, Code of Federal Regulations, 
Parts 1201—1285. 

(b) Public participation in 
promulgation of the TAR shall be in the 
same manner as specified for the FAR in 
FAR 1.501. 


1201.303-70 Administration regulations. 

Administration regulations 
implementing or supplementing the TAR 
will be included as separate appendices 
to 48 CFR Chapter 12 as follows: 


OST—Office of the Secretary 
FAA—Federa! Aviation Administration 
USCG—United States Coast Guard 
FHWA—Federal Highway Administration 
NHTSA—National Highway Traffic Safety 
Administration 
FRA—Federal Railroad Administration 
UMTA—Urban Mass Transportation 
Administration 
SLSDC—Saint Lawrence Seaway 
Development Corporation 
MARAD—Maritime Administration 
RSPA—Research and Special Programs 
Administration 


Supplementary material for which 
there is no counterpart in the TAR shall 
be identified using chapter, part, 
subpart, section, or subsection numbers 
of 90 and up (e.g., for the U.S. Coast 
Guard, whose assigned acronym is 
“USCG”, an agency-unique clause 
pertaining to “Inspection and/or 
Acceptance” would be designated 
“USCG 1252.246-90”’). 


1201.304 Agency control and compliance 
procedures. 


(a) All administration acquisition 
regulations, and all TAR Directives and 
Notices, shall be approved by the Senior 
Procurement Executive prior to 
promulgation to assure compliance with 
FAR Part 1. 

(b) Prior to approval submission: 

(1) All TAR issuances shall be 
reviewed by the OST Office of the 
Genera! Counsel. 

(2) Administration acquisition 
regulations shall be reviewed by 
appropriate administration counsel. 


Subpart 1201.4—Deviations 


1201.401 Definition. 


A deviation to the TAR is defined in 
the same manner as a deviation to the 
FAR. 


1201.403 individual deviations. 


Requests for individual deviations 
from the FAR and the TAR shall be 
submitted by the head of the contracting 
activity (HCA) to the agency head for 
approval. Requests submitted shall cite 
the specific part of the FAR or TAR from 
which it is desired to deviate; shall set 
forth the nature of the deviation(s); and 
shall give the reasons for the action 
requested. The agency head shall 
transmit copies of approved individual 
FAR and TAR deviations to the Senior 
Procurement Executive. 


1201.404 Class deviations. 


Requests for class deviations to the 
TAR shall be submitted to the Senior 
Procurement Executive for approval. 
Requests submitted shall include the 
same type of information as required for 
individual deviations as prescribed in 
1201.403. 


Subpart 1201.6—Contracting Authority 
and Responsibilities 


1201.601 General. 


In accordance with 49 CFR 1.45(a)(2), 
the authority and responsibility vested 
in the Secretary to contract for 
authorized supplies and services is 
delegated to the agency heads. Provided 
it is not inconsistent with the FAR, any 
authority established at or below the 
agency head level by this regulation 
may be redelegated, unless authority to 
redelegate is specifically withheld. 


1201.602 Contracting officers. 


The head of the contracting activity 
(HCA) shall maintain information on the 
limits of contracting officer authority. 
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1201.603 Selection, appointment, and 
termination of appointment. 


1201.603-1 General. 

The agency head shall select and 
appoint contracting officers and 
terminate such appointments. This 
authority may be altered upon 
establishment of the “DOT Contracting 
Officer Warrant Program.” 


1201.670 Ratification of unauthorized 
commitments. 


1201.670-1 Definitions. 

“Ratification,” as used in this section, 
means the act of approving an 
unauthorized commitment, by an official 
who has the authority to do so, for the 
purpose of paying for supplies or 
services provided to the Government as 
a result of the unauthorized 
commitment. 

“Unauthorized commitment,” as used 
in this section, means an agreement that 
is not binding solely because the 
Government representative who made it 
lacked the authority to enter into a 
contract on behalf of the Government. 


1201.670-2 Authority. 

Only contracting officers acting within 
the scope of their authority (see FAR 
1.602) may enter into contracts, and 
modifications thereto, on behalf of the 
Government. Subject to the limitations 
in 1201.670—4 below, the HCA may ratify 
an unauthorized commitment, provided: 

(a) The Government has obtained a 
benefit resulting from the unauthorized 
commitment; 

(b) The HCA could have granted 
authority to enter into the commitment 
at the time it was made and still has the 
power to do so; and 

(c) The resulting contract would 
otherwise have been proper if made by 
an authorized contracting officer. 


1201.670-3 Procedures. 


DOT components shall process 
unauthorized commitments using the 
ratification authority set forth herein in 
lieu of referral of such actions to the 
General Accounting Office for resolution 
as “quantum meruit/quantum valebant” 
claims. 


1201.670-4 Limitations on exercise of 
authority. 

The authority in 1201.670-1 above 
may be exercised only where— 

(a) Supplies or services have been 
provided to and accepted by the 
Government; 

(b) The contracting officer determines 
the price to be fair and reasonable; 

(c) An opinion has been obtained from 
legal counsel as to whether the 
acquisition is ratifiable; 
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(d) The contracting officer 
recommends payment; 

{e) Funds are available and were 
available at the time the unauthorized 
commitment was made; 

(f) Administrative settlement of the 
unauthorized commitment would not 
involve a claim subject to resolution 


under the Contract Disputes Act of 1978; ~ 


and 

(g) Ratification action by the HCA is 
documented, in writing, in the 
acquisition file. 


1201.670-5 Nonratifiabie commitments. 


Cases that are not ratifiable under this 
section may be subject to resolution as 
recommended by the General 
Accounting Office under its claim 
procedure (4 GAO 5.1), or as authorized 
by FAR Part 50. Legal advice should be 
obtained in these cases. 


PART 1202—DEFINITIONS OF WORDS 
AND TERMS 


Subpart 1202.1—Definitions 


1202.170 Definitions. 

(a) “Department of Transportation” 
means all of the administrations, 
including the Office of the Secretary. 

(b) “Administration” means the 
following: 

Office of the Secretary (OST) 
Federal Aviation Administration 
U.S. Coast Guard 

Federal Highway Administration 
Federal Railroad Administration 
National Highway Traffic Safety 

Administration 
Urban Mass Transportation Administration 
St. Lawrence Seaway Development 

Corporation 
Maritime Administration 
Research and Special Programs 

Administration 


(c) “Head of the agency” (also called 
“agency head”) means the Assistant 
Secretary for Administration for OST 
acquisitions; and for acquisitions within 
their administrations, the 
Administrators of the Federal Aviation 
Administration, Federal Highway 
Administration, Federal Railroad 
Administration, Urban Mass 
Transportation Administration, National 
Highway Traffic Safety Administration, 
Maritime Administration, St. Lawrence 
Seaway Development Corporation, 
Research and Special Programs 
Administration, and the Commandant, 
U.S. Coast Guard, except to the extent 
that any law or executive order limits 
the exercise of authority to persons at 
the Secretarial level. In the latter 
situation, the Assistant Secretary for 
Administration shall exercise the 
authority for the administrations. 


(d) “Head of the contracting activity” 
(HCA) means the following: 


In the Office of the Secretary 


The Chief, Procurement Division, 
Washington, D.C. 


In the Federal Aviation Administration 


The Director, Acquisition and Materiel 
Service, Washington, DC 

The Director, Metropolitan Washington 
Airports, Arlington, VA 

The Director, Alaskan Region, Anchorage, AL 

The Director, Western Pacific Region, Los 
Angeles, CA 

The Director, Southern Region, Atlanta, GA 

The Director, Northwest Mountain Region, 
Seattle, WA 

The Director, Central Region, Kansas City, 
MO 

The Director, Eastern Region, Jamaica, NY 

The Director, Southwest Region, Fort Worth, 
TX 

The Director, Aeronautical Center, Oklahoma 
City, OK 

The Director, FAA Technical Center, Atlantic 
City, NJ 

The Director, New England Region, 
Burlington, MA 

The Director, Great Lakes Region, Des 
Plaines, IL 


In the Coast Guard 


Chief, Procurement Division (G—FCP), 
Washington, DC ' 

Commander, First Coast Guard District, 
Boston, MA 

Commander, Second Coast Guard District, St. 
Louis, MO 

Commander, Third Coast Guard District, 
New York, NY 

Commander, Fifth Coast Guard District, 
Portsmouth, VA 

Commander, Seventh Coast Guard District, 
Miami, FL 

Commander, Eighth Coast Guard District’ 
New Orleans, LA 

Commander, Ninth Coast Guard District, 
Cleveland, OH 

Commander, Eleventh Coast Guard District, 
Long Beach, CA 

Commander, Twelfth Coast Guard District, 
Alameda, CA 

Commander, Thirteenth Coast Guard District, 
Seattle, WA 

Commander, Fourteenth Coast Guard 
District, Honolulu, HI 

Commander, Seventeenth Coast Guard 
District, Juneau, AL 

Superintendent, U.S. Coast Guard Academy, 
New London, CT 


In the Federal Highway Administration 


Associate Administrator for Administration, 
Washington, DC 

Associate Administrator for Engineering and 
Operations, Direct Federal Construction 
Program, Washington, DC 


In the Federal Railroad Administration 


Director, Office of Procurement, Washington, 
DC 


‘HCA for other Designated Headquarters Units. 
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In the National Highway Traffic Safety 

Administration 

Director, Office of Contracts and 
Procurement, Washington, DC 


In the Urban Mass Transportation 
Administration 


Director, Office of Procurement and Third 
Party Contract Review, Washington, DC 


In the Research and Special Programs 

Administration 

Chief, Procurement Division, Washington, DC 

Chief, Acquisition Division, Transportation 
Systems Center, Cambridge, MA 


In the Maritime Administration 

Associate Administrator for Policy and 
Administration, Washington, DC 

Associate Administrator for Shipbuilding, 
Operations and Research, Washington, DC 

Central Region Director, New Orleans, LA 

Western Region Director, San Francisco, CA 

Assistant Superintendent for Administration, 
U.S. Merchant Marine Academy 


(e) “Senior Procurement Executive’ 
means that individual formally 
designated by the Secretary, currently 
the Director of Installations and 
Logistics, Office of the Secretary. 

(f} “Acquisition executive” means the 
Deputy Secretary for programs defined 
as major systems in accordance with 
OMB Circular A-109 and DOT Order 
4200.14A, Major Systems Acquisition 
Review and Approval. 

(Sec. 205(C), Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486{c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1203—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 


Subpart 1203.1—Safeguards 


Sec. 
1203.101 Standards of conduct. 
1203.101-1 General. 


Subpart 1203.5—Other improper Business 
Practices ‘ 

1203.502 Subcontractor kickbacks. 
Subpart 1203.6—Contracts With 


Governnyeni Employees or Organizations 
Owned or Controlled by Them 


1203.602 Exceptions. 
Subpart 1203.70—Contracts Between DOT 
and Former DOT Employees 
1203.7001 Policy. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1203.1—Safeguards 
1203.101 Standards of conduct. 


1203.101-1 General. 

(a) Personnel involved in contracting 
activities must familiarize themselves 
with a number of Federal criminal 
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statutes prohibiting certain acts by 
Government officials or employees and, 
in varying degrees, special Government 
employees (as defined in 18 U.S.C. 202), 
which generally provide, among other 
things, the following: 

(1) 18 U.S.C. 201: Prohibits the asking, 
demanding, exacting, soliciting, seeking, 
acceptance, or receipt of or agreement to 
accept anything of value for him or 
herself or for any other person or entity 
in return for being influenced in the 
performance or non-performance of their 
official duties or other conduct of their 
office (i.e., “bribes”).. 

(2) 18 U.S.C. 203: Prohibits 
compensation for services rendered by 
any officer, employee, or another, such 
as partnership income in an accounting 
firm in relation to any particular matter 
in which the United States is a party. 

(3) 18 U.S.C. 205: Prohibits acting as 
an agent or attorney in prosecuting any 
claim against the United States or 
before any United States agency in 
relation to any matter in which the 
United States is a party, with or without 
compensation. 

(4) 18 U.S.C. 208: Prohibits personal 
and substantial participation in any 
particular matter in which an individual 
or an individual’s spouse, minor child, 
partner, organization in which the 

‘ individual serves as an officer, director, 
trustee, partner, or employee, or 
potential employer (with whom the 
individual is negotiating or has an 
arrangement for future employment) has 
a financial interest. 

(5) 18 U.S.C. 209: Prohibits receipt of 
any salary or supplementation of salary 
(anything of value) from a non- 
Government source as compensation for 
services as an officer or employee. 

(b) Under 18 U.S.C. 218, a conviction 
under one of these statutes in relation to 
a contract makes the contract voidable. 

(c) In addition to these statutory 
provisions, personnel involved in 
contracting activities must familiarize 
themselves with the Department's 
Employee Responsibilities and Conduct 
regulations in 49 CFR Part 99. These 
regulations, among other things, set forth 
standards of employee conduct and 
prohibit an employee’s doing anything 
which could result in, or create the 
appearance of having, a conflict of 
interest. 

(d) Personnel involved in contracting 
activities must be particularly aware of 
the prohibitions against accepting gifts. 
In general, contracting personnel must 
not accept a gift from anyone who has, 
is seeking, or is likely to seek a contract 
with the Department. Gifts include 
meals (lunches, dinners, etc.), 
entertainment (theater or sporting event 


tickets, weekends at private retreats, 
private cocktail parties, hospitality 
suites, etc.), and travel expenses 
(airplane tickets, hotel accommodations, 
etc.), as well as tangible gifts. The only 
general exception is gifts of unsolicited 
advertising or promotional material, 
such as pens, calendars, or desk toys, 
that are worth $10 or less. 

# (e) Refer any questions concerning the 
matters discussed in this subpart to 
administration legal counsel. 


Subpart 1203.5—Other Improper 
Business Practices 


1203.502 Subcontractor kickbacks. 


Contracting officers shall report 
suspected violations of the Anti- 
kickback Act through the head of the 
contracting activity to administration 
legal counsel. 


Subpart 1203.6—Contracts With 
Government Employees or 
Organizations Owned or Controlled by 
Them 


1203.602 Exceptions. 


The agency head has the authority to 
authorize an exception to the policy in 
FAR 3.601. This authority may be 
redelegated to a level not below the 
head of the contracting activity for 
contracts under $25,000. Before an 
exception is granted in any case, consult 
administration legal counsel as to the 
effect of the conflict of interest laws. 


Subpart 1203.70—Contracts Between 
DOT and Former DOT Employees 


1203.7001 Policy. 


(a) For either a competitive or non- 
competitive contract, all possible 
precautions must be taken to ensure that 
no preferential treatment is given to an 
individual who has been employed by 
DOT within the last two years or a firm 
in which such a former employee is a 
partner, principal officer, majority 
stockholder, or which is otherwise 
controlled or predominantly staffed by 
such former employees. All such 
contracts must be approved by the 
agency head. 

(b) When current DOT employees are 
contacted by a former DOT official or 
employee on behalf of him or herself or 
a contractor, appropriate administration 
legal counsel shall be notified, in 
writing, for a determination of impact on 
the acquisition involved, and to take 
action, as necessary, regarding violation 
of post-employment laws. 


PART 1204—ADMINISTRATIVE 
MATTERS 


Subpart 1204.6—Contract Reporting 


Sec. 
1204.601 Federal Procurement Data System. 


Subpart 1204.8—Contract Files 
1204.804 Closeout of contract files. 


1204.804-5 Detailed procedures for closing 
out contract files. 


Subpart 1204.70—Procurement Requests 
1204.7001 General. 
1204.7002 Forms. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act; as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1204.6—Contract Reporting 


1204.601 Federal Procurement Data 
System. 


(a) The DOT Contract Information 
System (CIS) collects the information 
required to comply with the reporting 
required for the Federal Procurement 
Data System (FPDS). Each contracting 
officer is responsible for proper 
reporting of contracts under his/her 
cognizance. 

(b) DOT Order 1340.5, Contract 
Information System, provides detailed 
reporting instructions. 

(c) The Data Input Form (DOT 
F.4220.11) shall be used to provide 
acquisition records and statistics in lieu 
of the SF 279, Individual Contract Action 
Report (over $10,000). A copy of each 
individual procurement action report 
affecting the contract shall be included 
in the contract life. 


Subpart 1204.8—Contract Files 
1204.804 Closeout of contract files. 


1204.804-5 Detailed procedures for 
closing out contract files. 


(a) In addition to those procedures set 
forth in FAR 4.804-5, the contracting 
officer shall, before final payment is 
made under a cost-reimbursement type 
contract, verify the allowability, 
allocability, and reasonableness of costs 
claimed. Verification of total costs 
incurred shall be obtained ’in the form of 
a final audit certification, unless the 
contract is below the threshold for audit 
certification. Similar verification of 
actual costs must be made for fixed- 
price contracts when cost incentives or 
price redeterminations are involved. 

(b) DOT contracting officers may 
utilize quick-closeout procedures on 
cost-type contracts not exceeding 
$250,000, provided the stipulations at 
FAR 42.708(a)(1) through (3) are met 
and: 
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(1) All terms and conditions of the 
contract have been met satisfactorily; 

(2) Actual costs are consistent with 
original cost estimates; 

(3) There is no suspected fraud or 
wrongdoing; and 

(4) The Contracting Officer determines 
that the use of this procedure will be 
beneficial to the Government. 


Subpart 1204.70—Procurement 
Requests 


1204.7001 General. 

(a) Procurement requests will be 
prepared and submitted to the 
contracting office in accordance with 
administration procedures. 

(b) Except in unusual circumstances, 
the contracting office will not issue 
solicitations until an approved 
procurement request, containing a 
certification that funds are available, 
has been received. However, the 
contracting office may take all 
necessary actions up to the point of 
contract award prior to the receipt of the 
approved procurement request certifying 
that funds are available when: 

(1) Such action is necessary to meet 
critical program schedules; 

(2) It has been established that 
program authority has been issued and 
that funds to cover the acquisition will 
be available prior to the date set for 
contract award or contract modification; 

(3) A person at a level above the 
contracting officer authorizes such 
action prior to the issuance of the 
solicitation, and the contract file is 
properly documented; and 

(4) The solicitation document clearly 
indicates that the award is subject to the 
availability of funds. 

(c) The procurement request shall be 
assigned within the contracting office to 
an individual who, if not the contracting 
officer, will be responsible to the 
contracting officer for conducting the 
business aspects of the transaction. This 
individual shall review the request to 
ensure that it complies with the FAR 
and this Regulation and that the 
information contained in the request is 
in sufficient detail to prepare pre- 
solicitation and solicitation documents. 
The contracting officer, or other 
designated individual in the contracting 
office, shall discuss uncertain 
requirements or inconsistencies in the 
procurement request with the initiator of 
the request and obtain clarification prior 
to taking any further action. 


1204.7002 Forms. 

Procurement Request Forms DOT 
F.4200.1 and DOT F.4200.2 (continuation 
sheet) shall be used to request the 
acquisition of supplies, services, or 


construction and may be used to request 
items obtained through FEDSTRIP, 
MILSTRIP, or similar single-or multi-line 
requestioning methods. 


PART 1205—PUBLICIZING CONTRACT 
ACTIONS 


Subpart 1205.2—Synopses of Proposed 

Contracts 

Sec. ‘ 

1205.270 Use of synopses to perform market 
surveys. 


Subpart 1205.4—Release of Information 

1205.402 General public. 

1205.402-70 Furnishing additional contract 
information to the general public. 


Subpart 1205.5—Paid Advertisements 
1205.502 Authority. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)), 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1205.2—Synopses of 
Proposed Contracts 


1205.270 Use of synopses to perform 
market surveys. 

(a) The issuance of either a notice of 
the proposed noncompetitive acquisition 
(“Notice of Intent"), or a sources-sought 
synopsis that is detailed enough to 
permit submission of meaningful 
responses and subsequent evaluation of 
the responses by the Government, 
constitutes an acceptable market 
survey. 

(b) As a minimum, the synopsis shall 
include: 

(1) A clear statement of the supplies 
or services being procured; 

(2) Required contractor capabilities, 
experience, and any other factors salient 
to the requirement; and 

(3) Criteria to be used in the 
evaluation of responses. 


Subpart 1205.4—Release of 
information 


1205.402 Generali public. 


1205.402-70 Furnishing additional 
contract information to the general public. 

(a) Policy. (1) In addition to 
publicizing proposed contracts and 
contract awards in the Commerce 
Business Daily, it is DOT policy to 
furnish the general public, upon request, 
the following information on proposed 
contracts and contract awards. 

(i) The names of firms invited to 
submit bids or proposals; 

(ii) The names of firms which 
attended pre-proposal briefing 
conferences when held; 

(iii) After the award of contracts, 
names of firms which submitted 
proposals; and 
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(iv) After the date established for 
receipt of bids, names of firms which 
submitted bids. 

(2) Exceptions to this policy will be 
permitted only when the head of the 
contracting activity determines that the 
disclosure of such information would be 
prejudicial to the interests of DOT. 

(b) Procedures. Contracts or 
modifications requiring either approval 
by the Assistant Secretary for 
Administration or release by the 
Assistant Secretary for Governmental 
Affairs will not be executed, distributed, 
or any information given to any source 
outside of DOT that the contract has 
been approved until the Director, Office 
of Public Information, has advised the 
contract activity that the contract can be 
released. 


Subpart 1205.5—Paid Advertisements 


1205.502 Authority. 


Authority to approve publication of 
paid advertisements in newspapers is 
delegated to the head of the contracting 
activity. 


PART 1207—ACQUISITION PLANNING 
Subpart 1207.1—Acquisition Plans 


Sec. 
1207.102 Policy. 


Subpart 1207.3—Contractor Versus 
Government Performance 


1207.302 General. 
1207.307 Appeals. 


Subpart 1207.4—Equipment Lease or 
Purchase 
1207.401 Acquisition considerations. 


Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486{c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1207.1—Acquisition Plans 


1207.102 Policy. 


The Department has implemented its 
acquisition planning system in DOT. - 
Orders in the 4200 Series, which are 
available for inspection in DOT 
contracting offices. This system meets 
the criteria prescribed in FAR Subpart 
7.1 covering major projects. Planning for 
smaller projects is the responsibility of 
the agency head. 


Subpart 1207.3—Contractor Versus 
Government Performance 


1207.302 General. 


The Department's implementation of 
OMB Circular A-76 and FAR Subpart 
7.3 is set forth in DOT Order 4400.2C, 
Performance of Commercial Activities, 


_which is available for inspection in DOT 


Contracting Offices. 
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1207.307 Appeais. 

The Department's appeals procedures 
required by OMB Circular A-76 and 
FAR 7.307 are set forth in DOT Order 
4400.2C. 


Subpart 1207.4—Equipment Lease or 
Purchase 


1207.401 Acquisition considerations. 


The evaluation required by FAR 7.401 
shall be documented whenever 
contracting for the lease of equipment. 


PART 1208—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 


Subpart 1208.4—Ordering From 
Federal Supply Schedules 


1208.470 Ordering from nonmandatory 
schedules. 


When ordering from an optional or 
nonmandatory schedule, competition is 
required unless a noncompetitive 
acquisition is appropriate and justified. 
If only one source is available on the 
schedule, outside sources shall be 
solicited. 


(Sec. 205(c), Federal Property and 


Administrative Services Act, as amended (40 , 


U.S.C. 486(c)), 48 CFR 1.301, 49 CFR 1.59) 


PART 1209—CONTRACTOR 
QUALIFICATIONS 


Subpart 1209.3—First Article Testing and 
Approval 


Sec. 
1209.302 General. 


Subpart 1209.4—Debarment, Suspension, 
and Ineligibility 


1209.402 Policy. 


Subpart 1209.5—Organizational Conflicts of 
interest 
1209.503 Waiver. 
1209.508 Solicitation provision and contract 
clause. 

1209.508-1 Solicitation provisions. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1209.3—First Article Testing 
and Approval 


1209.302 General. 


The procurement request initiator 
shall prepare a written statement 
addressing the factors enumerated in 
FAR 9.302 whenever first article testing 
and approval is required. This statement 
shall be forwarded with the 
procurement request. 


Subpart 1209.4—Debarment, 
Suspension, and Ineligibility 


1209.402 Policy. 

DOT procedures to implement the 
policy of FAR 9.402 are set forth in DOT 
Order 4200.5 ‘““Government-Wide 
Debarment, Suspension and 
Ineligibility.” 


Subpart 1209.5—Organizational 
Conflicts of Interest 


1209.503 Waiver. 

In the rare instances, when necessary, 
the agency head is authorized to 
approve waivers in accordance with 
FAR 9.503. This authority may not be 
redelegated below the level of HCA. 


1209.508 Solicitation provisions and 
contract clause. 


1209.508-1 Solicitation provisions. 


In addition to the provision discussed 
at FAR 9.508-1 (used where 
appropriate), the contracting officer may 
insert the provision at 1252.209-71 
“Disclosure of Conflicts of Interest” in 
solicitations for negotiated acquisitions 
(see also 1215.407(a)). 


PART 1210—SPECIFICATIONS, 
STANDARDS, AND OTHER PURCHASE 
DESCRIPTIONS 


Sec. 

1210.004 Selecting specifications or 
descriptions for use. 

1210.004-70 Brand name products or equal. 

1210.004-71 Limits on the use of brand name 
or equal purchase descriptions. 

1210.004-72 Solicitations, brand name or 
equal descriptions. 

1210.004-73 Offer evaluation and award, 
brand name or equal descriptions. 

1210.007 Deviations. 

1210.011 Solicitation provisions and 
contract clauses. 

1210.011-70 Solicitation provision. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


1210.004 Selecting specifications or 
descriptions for use. 


1210.004-70 Brand name products or 
equal. 

(a) General. Consistent with the 
policy stated in FAR 10.004(b)(2), DOT 
acquisitions will generally not be based 
on a specifically identified product or 
feature(s) thereof. However, under 
unusual circumstances such an 
approach may be used as described 
below. 

(b) Citing brand name products. Brand 
name or equal purchase descriptions 
shall cite all brand name products 
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known to be acceptable and of current 
manufacture. If the use of a brand name 
or equal purchase description results in 
the purchase of an acceptable brand 
name product which was not listed as 
an “equal” product, a reference to that 
brand name product should be included 
in the purchase description for later 
acquisitions. If a brand name product is 
no longer applicable, the reference 
thereto shall be deleted from subsequent 
purchase descriptions. 

(c) Specifying essential 
characteristics. (1) It is imperative that 
brand name or equal purchase 
descriptions specify each physical or 
functional characteristic of the product 
that is essential to the intended use. 
Failure to do so may result in a defective 
solicitation and the necessity to resolicit 
the requirement. (See 1210.004-73) Care 
must be taken to avoid specifying 
characteristics that cannot be shown to 
materially affect the intended end use 
and which unnecessarily restrict 
competition. 

(2) When describing essential 
characteristics, permissible tolerances 
should be indicated. Avoid specifying a 
characteristic (e.g. a specific dimension) 
of a brand name product unless it is 
essential to the Government's need. The 
contracting officer must be able to 
justify the requirement. 


1210.004-71 Limits on the use of brand 
name or equal purchase descriptions. 


(a) General. The use of brand name or 
equal purchase descriptions in 
solicitations is intended to promote 
competition by encouraging the offering 
of products that are equal in all material 
respects to brand name products cited in 
such descriptions. Identification by 
brand name does not indicate a 
preference for the products mentioned 
but indicates the quality and 
characteristics of products that will 
meet the Government's needs. Where a 
component of an item is described in the 
solicitation by a brand name or equal 
purchase description and the contracting 
officer determines that application of the 
provision at 1252.210-71 would be 
impracticable, the requirement to 
include the entry described in 1210.004- 
72(a) shall not apply. If the provision is 
included in the solicitation for other 
reasons, there also shall be included in 
the solicitation a statement to identify 
either the component parts (described 
by brand name or equal descriptions) to 
which the provision applies or those to 
which it does not apply. This also 
applies to accessories related to an end 
item where a brand name or equal 





14806 


purchase description of the accessories 
is a part of the description of an end 
item. Brand name or equal descriptions 
shall not be used to acquire a particular 
product under the guise of competitive 
acquisition to the exclusion of other 
products that would meet the actual 
needs. 

(b) Small purchases. In small 
purchases within the open market 
limitations, brand name policies and 
procedures shall be applicable to the 
extent practical. 

(c) Approval required. A statement 
approved at least one level above the 
contracting officer shall be included in 
the contract file to justify use of brand 
name products or brand name or equal 
purchase descriptions. 


1210.004-72 Solicitations, brand name or 
equal descriptions. 

(a) An entry substantially as follows 
shall be prominently inserted in the item 
listing after each item or component part 
of an end item to which a brand name or 
equal purchase description applies. 
Bidding on: 

Manufacturer's Name 
Bran 
No. 

(b) Because bidders frequently 
overlook the requirements of the 
provision at 1252.210-70 “Brand Name 
or Equal,” the following note shall be 
inserted in the item listing after each 
brand name or equal item (or component 
part), or at the bottom of each page, 
listing several such items, or in a 
manner that may otherwise direct the 
offeror’s attention to this clause. 


Offerors offering other than brand name 
items identified herein should furnish with 
their offers adequate information to ensure 
that a determination can be made as to 
equality of the product(s) offered (see the 
provision “brand name or equal” set forth in 
section 1252.210-70 of the Transportation 
Acquisition Regulation.) 

(c) If offeror samples are requested for 
brand name or equal acquisitions, the 
above notice shall not be included in the 
solicitation. 


1210.004-73 Offer evaluation and award, 
brand name or equal descriptions. 

An offer may not be rejected for 
failure of the offered product to equal a 
characteristic of a brand name product 
if it was not specified in the brand name 
or equal description. However, if it is 
clearly established that the unspecified 
characteristic is essential to the 
intended end use, the solicitation is 
defective and no award may be made. In 
such cases, the contracting officer 
should resolicit the requirement, using a 
purchase description that sets forth the 
essential characteristics. 


1210.007 Deviations. 

The head of the contracting activity is 
the designated official responsible for 
ensuring that Federal specifications are 
used and exceptions and deviations are 
justified in accordance with FAR 
10.007(a). 


1210.011 Solicitation provisions and 
contract clauses. ; 


1210.011-70 Solicitation provision. 


The contracting officer shall include 
the provision at 1252.210-70. “Brand 
Name or Equal” in solicitations for 
which a brand name or equal purchase 
description is used. 


PART 1212—CONTRACT DELIVERY 
OR PERFORMANCE 


Subpart 1212.70—Delays 


1212.7001 Delays. 


The contracting officer shall insert the 
clause at 1252.212-71 “Notice of Delay” 
in all DOT contracts except fixed-price 
construction solicitations and contracts. 
The notice requirements may be 
modified for short-term contracts, as 
appropriate. 

(Sec. 205(C), Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1213—SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES 


Subpart 1213.1—General 


Sec. 

1213.106 Competition and price 
reasonableness. . 

1213.106-70 Data to support small purchases 
over $1,000. 

1213.107 Solicitation and evaluation of 
quotations. 


Subpart 1213.2—Blianket Purchase 
Agreements 


1213.201 General. 

1213.203 Establishment of blanket purchase 
agreements. 

1213.203-1 General. 


Subpart 1213.4—Imprest Fund 


1213.403 Agency responsibilities. 
1213.404 Conditions for use. 
1213.405 Procedures. 


Subpart 1213.5—Purchase Orders 


1213.505 Purchase order and related forms. 

1213.505-2 Agency order forms in lieu of 
Optional Forms 347 and 348. 

1213.505-3 Standard Form 44, Purchase 
Order-Invoice-Voucher. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 
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Subpart 1213.1—General 


1213.106 Competition and price 
reasonableness. 


1213.106-70 Data to support small 
purchases over $1,000. 

Form DOT F 4230.1, Small Purchase 
Summary, may be used to satisfy 
documentation requirements of FAR 
13.106(c). 


1213.107 Solicitation and evaiuation of 
quotations. 


Standard Form 18, Request For 
Quotations, shall be used to obtain 
written quotations as prescribed in FAR 
13.107(a) unless an administration 
equivalent form has been authorized for 
use by the Senior Procurement 
Executive. (See FAR 53.103). 


Subpart 1213.2—Bilanket Purchase 
Agreements 


1213.201 General. 


The head of the contracting activity 
may require that only contracting 
officers make purchases under a blanket 
purchase agreement (BPA). 


1213.203 Establishment of bianket 
purchase agreements. 


1213.203-1 General. 


Optional Form 347, Order for Supplies 
Or Services, shall be used for BPAs 
unless an administration equivalent 
form has been authorized for use by the 
agency head. 


Subpart 1213.4—Imprest Fund 


1213.403 Agency responsibilities. 


(a) Regulations governing the use and 
administration of Imprest Funds within 
the Department are contained in DOT 
Order 2770.7A, Imprest Fund Manual. 

(b) Heads of contracting activities 
(HCAs) shall establish procedures for 
designation of personnel authorized to 
approve requisitions and make 
purchases using imprest funds. HCAs 
may require that only contracting 
officers may approve requisitions using 
imprest funds. 


1213.404 Conditions for use. 


Imprest funds may be used for small 
purchases when the transaction does 
not exceed $250 ($500 under emergency 
conditions). 


1213.405 Procedures. 


(a) The individual making an 
approved purchase from the imprest 
fund shall be responsible for compliance 
with the documentation requirements of 
FAR 13.405(f) and DOT Order 2770.7A, 
Chapter 6. 
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(b) The individual having acquisition 
authority to approve purchases from the 
imprest fund shall be responsible for 
checking the authorized purchase 
requisition for compliance with the 
internal control requirements mandated 
by DOT Order 2770.7A, Chapter 6, 
Paragraph 2a. 


Subpart 1213.5—Purchase Orders 


1213.505 Purchase order and related 
forms. 


1213.505-2 Agency order forms in lieu of 
Optional Forms 347 and 348. 

Optional Forms 347 and 348 shall be 
used as prescribed in FAR 13.505 unless 
an administration equivalent form has 
been authorized for use by the agency 
head. Exceptions may be granted, on a 
case by case basis, in order to 
accommodate computer-generated 
purchase order forms. Exception 
approval for overprinting (FAR 53.104) is 
not needed. 


1213.505-3 Standard Form 44 Purchase 
Order-Invoice-Voucher. 

(a) In addition to the procedures in 
FAR 13.505-3; DOT Order 4230.2 
Standard Form 44 (SF 44), Purchase 
Order-Invoice-Voucher contains 
guidance on the use of Standard Form 
44. 
(b) Agency heads are responsible for 
establishing procedures to control the 
use of Standard Form 44 and accounting 
for all purchases made using the form, 
including: 

(1) Maintenance of a list of designated 
individuals authorized to make 
purchases using the form; 

(2) Controls for issuance of the form to 
authorized individuals; and 

(3) Review of purchase transactions 
using the form to assure compliance 
with authorized procedures. 


PART 1214—FORMAL ADVERTISING 
Subpart 1214.2—Solicitation of Bids 


Sec. 

1214.201 Preparation of invitations for bids. 

1214.201-1_ Uniform contract format. 

1214.202 General rules for solicitation of 
bids. 

1214.202-4 Bid samples. 

1214.202-5 Descriptive literature. 

1214.205 Solicitation mailing lists. 

1214.205-1 Establishment of lists. 

1214.208 Amendent of invitations for bids. 


Subpart 1214.3—Submission of Bids 
1214.302 Bid submission. 

Subpart 1214.4—Opening of Bids and 
Award of Contract 


1214.406 Mistakes in bids. 

1214.406-3 Other mistakes disclosed before - 
award. : 

1214.406-4 Mistakes after award. 


Sec. 
1214.408 Information to bidders. 
1214.408-2 Award of classified contracts. 


Authority: Section 205{C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c}). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1214.2—Solicitation of Bids 


1214.201 Preparation of invitations for 
bids. 


1214.201-1 Uniform contract format. 
In those cases where the uniform 


’ contract format need not be used, the 


contract still should be structured to 
conform to the various uniform contract 
format sections as closely as is 
practicable. 


1214.202 General rules for solicitation of 
bids. 


1214.202-4 Bid samples. 

The justification required by FAR 
14.202—4(d) shall be prepared by the 
requiring activity and approved, in 
writing, by the contracting officer. 


1214.202-5 Descriptive literature. 
The justification required by FAR 
14.202-5(c) shall be prepared by the 
requiring activity and approved, in 
writing, by the contracting officer. 


1214.205 Solicitation mailing lists. 


1214.205-1 Establishment of lists. 


Requests for supplemental 
information shall be attached to the 
Standard Form 129 and forwarded to 
potential suppliers for completion. 


1214.208 Amendment of invitations for 
bids. 

Amendments which are substantive in 
nature shall be subject to the same 
review process as was required for 
issuance of the solicitation. 


Subpart 1214.3—Submission of Bids 


1214.302 Bid submission. 

As permitted by FAR 14.302(b), a 
telegraphic bid may be communicated 
by means of a telephone call to the 
designated office. 


Subpart 1214.4—Opening of Bids and 
Award of Contract 


1214.406 Mistakes in bids. 


1214.406-3 Other mistakes disclosed 
before award. 

The head of the contracting activity is 
authorized to make the determinations 
under FAR 14.406-3 {a), (b), (c), and (d). 
This authority may not be redelegated. 
Any doubtful case under FAR 14.406-3 
may be forwarded for advance decision 
to the Comptroller General, with a copy 
to the procurement executive. 
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1214.406-4 Mistakes after award. 


The contracting officer shall make the 
determination required by FAR 14.406- 
4(b) after coordination with legal 
counsel. 


1214.408 Information to bidders. 


1214.408-2 Award of classified contracts. 


Each administration having access to 
classified information during the 
acquisition process shall comply with 
appropriate security procedures. 


PART 1215—CONTRACTING BY 
NEGOTIATION 


Subpart 1215.1—General Requirements for 
Negotiation 


Sec. 

1215.105 Competition. 

1215.105-70 Noncompetitive acquisition 
approval. 

1215.105.71 Justification for noncompetitive 
procurement. 

1215.106 Contract clauses. 

1215.106-70 Key personnel and facilities. 

1215.170 Pre-contract costs. 


Subpart 1215.2—Negotiation Authorities 


1215.211 Experimental, developmental, or 
research work. 

1215.211-70 Reporting requirement. 

1215.213 Technical equipment requiring 
standardization and interchangeability of 
parts. 

1215.217 Purchases in the interest of 
national defense or industrial 
mobilization. 

1215.217-70 Reporting requirements. 


Subpart 1215.3—Determinations and 
Findings to Justify Negotiations 
1215.304 Content. 


1215.304-70 Format for negotiation authority 
D&F. 


Subpart 1215.4—Solicitation and Receipt of 
Proposals and Quotations 


1215.405 Solicitations for information or 
planning purposes. 

1215.406 Preparing requests for proposals 
(RFPs) and requests for quotations 
(RFQs). 

1215.406-1 Uniform contract format. 

1215.407 Solicitation provisions. 

1215.408 Issuing solicitations. 

1215.411 Receipt of proposals and 
quotations. 

1215.413 Disclosure and use of information 
before award. 


Subpart 1215.5—Unsolicited Proposals 
1215.506 Agency procedures. 
Subpart 1215.6—Source Selection 


1215.605 Evaluation factors. 
1215.612 Formal source selection. 
1215.612-70 Scope. 

1215.612-71 Source selection official. 


Subpart 1215.7—Make-or-Buy Programs 


1215.704 Items and work included. 
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Subpart 1215.8—Price Negotiation 

Sec. 

1215.803 General. 

1215.804 Cost or pricing data. 

1215.804-3 Exemptions from or waiver of 
submission of certified cost or pricing 
data. ' 

1215.805 Proposal analysis. 

1215.805-4 Technical analysis. 

1215.805-5 Field pricing support. 

1215.807 Prenegotiation objectives. 

1215.807-70 Contents of prenegotiation 
memorandum. 

1215.808 Price negotiation memorandum. 


Subpart 1215.9—Profit 
1215.902 Policy. 
1215.905 Profit-analysis factors. 
1215.905-70 Methods. 
1215.905-71 Profit/fee objective for non- 
commercial enterprises. 

Authority: Sec. 205(C) Federal-Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1215.1—General 
Requirements for Negotiation 


1215.105 Competition. 


1215.105-70 Noncompetitive acquisition 
approval 

(a) The contracting officer is the 
approving authority for the following 
proposed noncompetitive actions: 

(1) Estimated cost under $25,000; 

(2) Federal Supply Schedule orders; 

(3) 8{a) set-asides; 

(4) Educational services from 
nonprofit institutions; and 

(5) Utility contracts. 

(b) For proposed noncompetitive 
acquisition from $25,000 up to and 
including $100,000, the approving 
authority, not subject to any 
redelegation, is: 

(1) For OST acquisitions—Assistant/ 
Deputy Assistant Secretary for 
Administration 

(2) For the Coast Guard Districts— 
HCA, and for all other Coast Guard 
acquisitions—Comptroller; 

(3) For Federal Aviation 
Administration Regions—HCA, and for 
all other FAA acquisitions—Associate 
Administrator for Administration 

(4) For the Federal Highway 
Administration—the Associate 
Administrator for Administration/the 
Associate Administrator for Engineering 
and Operations 

(5) For the Maritime Administration 
Regions—HCA and for all other 
Maritime Administration acquisitions— 
the Associate Administrator for 
Administration 

(6) For all other DOT 
Administrations—Associate 
Administrator for Administration. 


(c) The head of the agency is the 


approving authority for all proposed 
noncompetitive procurement actions 
over $100,000. This authority may not be 
redelegated. 

(d) The format and specific 
procedures for obtaining the required 
approvals for noncompetitive 
procurement shall be established by 
each administration. All such 
procedures shall be approved by the 
Senior Procurement Executive prior to 
implementation by the administrations. 


1215.105-71 Justification for 
noncompetitive procurement. 

(a) The Justification for 
Noncompetitive Procurement (JNCP) 
shall be prepared by the office which 
initiates the procurement request, and 
shall be submitted to the contracting 
officer. The JNCP shall: 

(1) Ful/y express the circumstances 
which make competitive negotiation 
impractical or not feasible; 

(2) Explain in detail the exclusive or 
predominant capability the proposed 
contractor possesses which meets the 
requirements of the procurement; and 

(3) Contain in the first sentence an 
appropriate recommendation (e.g., “I 
recommend that negotiations be 
conducted only with the (name of 
company) * * *for* * *”.). 

(b) Each JNCP shall state the degree of 
consideration which has been given to 
other sources in the particular field and 
the reasons they lack the capability 
which the proposed contractor 
evidences. The following illustrations 
represent factors which should be 
considered, as appropriate, in preparing 
the JNCP: 

(1) What capability, important to the 
specific effort, does the proposed 
contractor have which makes it clearly 
more desirable than another firm in the 
same general field? 

(2) What prior experience of a highly 
specialized nature does the contractor 
possess which is vital to the proposed 
effort? 

(3) What facilities and test equipment 
does the contractor have which are 
specialized and vital to the proposed 
effort? 

(4) Does the contractor have a 
substantial investment of some kind 
which would have to be duplicated at 
Government expense by another source 
entering the field? 

(5) If schedules are involved, why are 
they critical and why can only the 
proposed contractor meet them? 

(6) If lack of drawings or 
specifications is a guiding factor, why 
can only the proposed contractor 
perform under these conditions? Why 
are drawings and specifications lacking? 
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What is the lead time required to get 
drawings and specifications suitable for 
competition? 

(7) Are Government-owned facilities 
involved? 

(8) State whether the acquisition is/is 
not a continuation of previous effort 
performed by the proposed contractor. If 
a continuation, include the following: 

(i) The basis on which the initial 
selection was made (i.e., competitive or 
noncompetitive and, if noncompetitive, a 
summary of the reasons therefor), 
contract number, contract period, dollar 
value, and a brief description of the 
scope of work. 

(ii) A resume of all subsequent 
awards up to the current action, 
including contract number, scope, dollar 
value and title. 

(9) Does the proposed contractor have 
personnel considered predominant 
experts in the particular field? 

(10) Is competition precluded because 
of the existence of patent rights, 
copyrights, or secret processes? 

(11) Are parts or components being 
acquired as replacement parts in 
support of equipment specially designed 
by a manufacturer where data available 
are not adequate to assure that the parts 
or components will perform the same 
function in the equipment as those parts 
or components being replaced? 

(12) State if the potential for 
continuation of the acquisition does/ 
does not exist. If the potential exists, 
state whether it will be competitive or 
noncompetitive, and identify the 
contemplated performance period. 

(13) Identify what steps have or will 
be taken to foster competition in the 
future. 

(c) The justification shall be signed 
and dated by the person responsible for 
the technical requirement. 


1215.106 Contract clauses. 


1215.106-70 Key personnel and facilities. 


Whenever contractor selection (either 
sole source or competitive acquisition) 
has been substantially predicated on the 
contractor's possession of special 
capabilities (i.e. personnel and/or 
facilities) the contracting officer shall 
include the clause at 1252.215-71 “Key 
Personnel and Facilities” in the awarded 
contract. 


1215.170 Pre-contract costs. 

(a) Except as authorized in 
1215.170{b), no DOT employee shall 
encourage or authorize any potential 
contractor to incur costs prior to 
contract award. 

. (b) No contract provision for 
reimbursement of a contractor's pre- 
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contract costs shall be negotiated or 
included in any contractual document 
prior to approval of such provision by 
the head of the contracting activity. The 
request for HCA approval shall include 
the following: 

(1) Identification of the requirement; 

(2) Name of the proposed contractor; 

(3) Brief description of the work for 
which precontract costs are necessary; 

(4) Total amount of pre-contract costs 
involved and approximate duration of 
the period over which costs will be 
incurred; 

(5) Reason(s) why use of pre-contract 
costs are necessary and in the best 
interest of the Government. 


Subpart 1215.2—Negotiation 
Authorities 


1215.211 Experimental, developmental, or 
research work. 


1215.211-70 Reporting requirement. 

(a) Reports required by 10 U.S.C. 
2304(e) to be made to the Congress on 
May 19 and November 19 of each year 
shall be submitted by the U.S. Coast 
Guard to the Senior Procurement 
Executive by May.1 and November 1 of 
each year for purchases and contracts 
made under FAR 15.211 since the date of 
the last report. 

. (b) Reports shall contain the following 
information: 

(1) Name of contractor; 

(2) Dollar amount of contract 
(including modifications); and 

(3) Brief description of the work 
required to be performed under the 
contract (when necessary, because of 
the national security, the word 
“Classified” may be used in lieu of the 
description). 


1215.213 Technical equipment requiring 
standardization and interchangeability of 
parts. 


Each administration using this 
negotiation authority shall establish 
procedures for periodically reviewing 
Determinations and Findings made 
under FAR 15.213, and shall maintain 
the list of items procured which cite 10 
U.S.C. 2304(a)(13) or 41 U.S.C. 252(c)(13) 
as the negotiation authority (see FAR 
15.213(c)(4)). 


1215.217 Purchases in the interest of 
national defense or industrial mobilization. 


1215.217-70 Reporting requirements. 


The reporting procedures specified in 
1215.211-70 also apply to those contracts 
negotiated under 10 U.S.C. 2304(a)(16). 


Subpart 1215.3—Determinations and 
Findings to Justify Negotiations 


1215.304 Content. 


1215.304-70 Format for negotiation 
authority D & F. 

Each administration shall establish 
formats to be used for determinations 
and findings authorizing negotiation. 


Subpart 1215.4—Solicitation and 
Receipt of Proposals and Quotations 


1215.405 Solicitations for information or 
planning purposes. 

All determinations to issue 
solicitations for information or planning 
purposes shall be approved at least one 
level above the contracting officer. 


1215.406 Preparing requests for 
proposals (RFPs) and requests for 
quotations (RFQs). 


1215.406-1 Uniform contract format. 

In those cases where the uniform 
contract format is optional or does not 
apply, the solicitation and contract 
should be structured to conform to the 
various uniform contract format sections 
as closely as is practicable. 


1215.407 Solicitation provisions. 

(a) The contracting officer shall insert 
the provision at 1252.209-71 “Disclosure 
of Conflicts of Interest’, in accordance 
with 1209.508-1. 

(b) The contracting officer may insert 
a provision substantially the same as 
that at 1252.215-72, Cost Proposal 
Instructions, in requésts for proposal 
when cost or pricing data are to be 
obtained. 

(c) When automatic data processing 
(ADP) hardware and/or software will be 
acquired either as part or all of the 
acquisition, contracting officers shall 
include Form DOT F. 4220.21 in the 
request for proposal (see 1253.215-70(a)). 
The form shall be completed by offerors 
and submitted with SF 1411 and other 
supporting data. 


1215.408 Issuing solicitations. 

Each administration having access to 
classified information during the 
acquisition process shall comply with 
appropriate security procedures. 


1215.411 Receipt of proposals and 
quotations. 

The requirement set forth in 1215.408 
applies. 


1215.413 Disclosure and use of 
information before award. 

The alternate procedure at FAR 
15.413-2 shall be used in lieu of those 
prescribed at FAR 15.413-1. Each 
administration shall establish 
procedures to implement this section. In 
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so doing, the principles in FAR 15.413-1 
(a) and (b) and the stipulations 
contained in FAR 15.413—2(f} shall be 
followed. 


Subpart 1215.5—Unsolicited Proposals 


1215.506 Agency procedures. 


(a) Each administration shall establish 
procedures for controlling the receipt, 
evaluation, and timely disposition of 
unsolicited proposals. 

(b) A central receiving office shall be 
established to implement these 
procedures. Each central receiving office 
shall: 

(1) Serve as the point of contact with 
the submitter; 

(2) Maintain records showing the 
receipt and status of unsolicited 
proposals; and 

(3) Coordinate with other 
administrations or other Federal 
agencies when appropriate. 

(c) An information copy of central 
office designations and any 
implementing instructions will be 
furnished to the Senior Procurement 
Executive. 


Subpart 1215.6—Source Selection 


1215.605 Evaluation factors. 


Actual numerical weights, which may 
be employed in the evaluation of 
technical proposals, shall not be 
disclosed in the solicitation. 


1215.612 Formal source selection. 


1215.612-70 Scope. 


(a) Formal source selection 
procedures, as set forth in DOT Order 
4200.11, Source Selection, shall apply to 
competitively negotiated acquisitions 
when: 

(1) The estimated cost exceeds 
$2,000,000; or 

(2) The estimated cost does not 
exceed $2,000,000, but the selected 
source is likely to receive funding for a 
future phase or phases of the same 
project and the aggregrate amount of 
such funding (including the current 
acquisition) is estimated to exceed 
$2,000,000; or 

(3) The estimated cost exceeds 
$1,000,000, and the acquisition has for its 
principal purpose research, 
development, test, or evaluation of a 
product or process that is likely to have 
widespread commercial application, 
usage, or sale, 

(b) Formal source selection 
procedures do not apply to the 
acquisition of Architect-Engineer 
services, acquisitions from other 
Government (including State and local) 
agencies, or any other acquisition which 
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is specifically exempted by the 
Secretary, Deputy Secretary, or 
Assistant Secretary for Administration. 


1215.612-71 Source selection official. 


(a) The Secretary or Deputy Secretary 
normally shall serve as the Source 
Selection Official (SSO) for acquisitions, 
when: 

(1) The estimated cost exceeds 
$5,000,000; or 

(2) The estimated cost does not 
exceed $5,000,000, but the selected 
source is likely to receive funding for a 
future phase or phases of the same 
project and the aggregate amount for 
such funding (including the current 
acquisition) is estimated to exceed 
$5,000,000. 

(b) The Assistant Secretary for 
Administration normally shall serve as 
SSO for all other formal source 
selections. 

(c) The authorities in 1215.612-71(a) 
and 1215.612-71(b) may be delegated for 
individual acquisitions. 


Subpart 1215.7—Make-or-Buy 
Programs 
1215.704 items and work included. 


As a rule, make-or-buy programs 
should not include items or work efforts 
estimated to cost less than (a) 1 percent 
of the total estimated contract price or 
(b) $500,000, whichever is greater. 


Subpart 1215.8—Price Negotiation 


1215.803 General. 


(a) The procurement request initiator 
shall provide, as part of the procurement 
request, an independent Government 
estimate for all acquisitions in excess of 
$25,000. This estimate shall include, to 
the extent applicable, the major cost 
areas of labor (by category), materials, 
travel, consultant, computer usage, etc. 
The level of detail and rationale for the 
estimate shall be commensurate with 
the complexity and value of the 
acquisition. Any prior cost experience 
the Government has had in buying the 
same, or like items, should be 
referenced. The contracting officer may 
require, at his/her discretion, an 
estimate where the anticipated cost is 
less than $25,000. Under no 
circumstances should the estimate be 
based on information furnished solely 
by a potential contractor who may be 
considered for award. 

(b) Unreasonable pgofit or fee 
demands made by an offeror, if not 
resolved by the contracting officer, shall 
be referred to the HCA. 


1215.804 Cost or pricing data. 


1215.804-3 Exemptions from or waiver of 
submission of certified cost or pricing data. 


(a) Administrations shall establish 
monitoring procedures to ensure that 
exemptions from the requirement to 
submit certified cost or pricing data are 
properly applied. 

(b) Waivers should rarely be granted 
and utmost discretion must be 
exercised. 


1215.805 Proposal analysis. 


1215.805-4 Technical analysis. 


{a) The head of the agency shall 
ensure that contracting activities are 
properly supported by agency technical 
personnel in the proposal evaluation 
process. 

(b) A copy of the technical evaluation 
should be provided to the auditor for 
incorporation into the audit report 
whenever feasible. 


1215.805-5 Field pricing support. 


(a) Contracting officers normally shall 
allow a minimum of 30 days for receipt 
of an audit report. Exceptions to this 30- 
day minimum period may be made only 
when unusually urgent program 
considerations require a shorter time. 
Urgency caused by end of year funding 
considerations shall not be used as a 
justification for requiring a shorter 
period for advisory audit review. 

(b) Administrations shall establish 


procedures for monitoring audit waivers. 


Urgency caused by end of year funding 
considerations shall not be used as 
justification for waiving audit. 

{c) Administrations shall establish 
procedures for requesting and handling 
audit or other field pricing reports. 


1215.807 Prenegotiation objectives. 


(a) Administrations shall establish 
procedures for review and approval of 
prenegotiation objectives. These 
procedures shall require Prenegotiation 
Memoranda (see 1215.807-70 below) for 
each administration's high dollar and/or 
complex acquisitions. The approval 
levels established should be 
commensurate with the value and 
complexity of the proposed acquisition. 
Under no circumstances shall the 
procedures undermine the contracting 
officer's responsibility for determining a 
fair and reasonable price. 

(b) Written documentation of all 
prenegotiation objectives is required 
and shall be made a part of the 
permanent contract file. (See also 
1215.808(c) below). 
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1215.807-70 


Content of prenegotiation 
m . 


The Prenegotiation Memorandum 
(PM) shall fully explain the 
Government's pogition as well as 
identify and justify the elements that are 
acceptable as proposed. Since the PM 
will ultimately become the basis for 
negotiation, it should be structured to 
provide an audit trail to the Price 
Negotiation Memorandum (see FAR 
15.808 and 1215.808). Generally, the PM 
should address the following subjects in 
the order presented. 

(a) Introduction. Include a brief 
description of the acquisition and a brief 
history indicating the extent of 
competition and results thereof. Identify 
the prospective contractor(s) and the 
place(s) of performance (if not evident 
from the description of the acquisition), 
summarize the negotiation schedule, and 
identify the Government negotiating 
team members by name and position. 

(b) Special features and requirements. 
In this area, discuss any special features 
(and related cost impact) of the 
acquisition including such items as: 

(1) Letter contract or pre-contract cost 
requirements; 

(2) Government property to be 
furnished; 

(3) Contract option requirements; 

(4) Contractor/Government 
investment in facilities and equipment 
(and any modernization thereof to be 
provided by the contractor/ 
Government); and 

(5) Any deviations, special clauses or 
conditions anticipated. 

(c) Cost and profit/fee analysis. 
Include a parallel tabulation by element 
of cost and profit/fee of the offeror's 
proposal, the Government's negotiation 
objective, the auditor/field pricing 
position, and the Government's 
maximum position. For each element of 
cost, compare the offeror and 
Government estimates and explain how 
the latter was developed, including the 
estimating assumptions and projection 
techniques employed. Further, explain 
how historical costs, including costs 
incurred under a letter contract (if 
applicable), were used in developing the 
negotiation objective. Significant 
differences between the field pricing 
report (including any audit reports) and 
the negotiation objectives and/or 
offeror’s proposal should be highlighted 
and explained. Also, technical 
evaluation results which caused the 
Government's cost negotiation 
objectives to significantly differ from the 
offeror's proposed costs, such as 
differences in staffing, should be 
highlighted and explained. Further, there 
should be an identification and brief 
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discussion of each major subcontract 
involved, citing the type of subcontract 
and stating the degree of analysis 
performed on the subcontract cost 
estimate. In addition, the rationale for 
the Government's profit/fee objectives, 
and a completed copy of the DOT 
“Weighted Guidelines, Profit/Fee 
Objective” (DOT Form 4220.32), shall be 
included. 

(d) Type of contract contemplated. 
Explain the type of contract 
contemplated and the reasons for its 
suitability. For an incentive contract, 
including award fee contracts, describe 
the planned profit/fee patterns, share 
lines, ceilings, and so forth. 

(e) Negotiation approval sought. 
Indicate the specific approvals sought, 
e.g. total dollar amount, special clauses/ 
conditions not constituting deviations, 
type of contract, fee/profit objectives, 
and so forth. 


1215.808 Price negotiation memorandum. 


(a) A price-negotiation memorandum 
is required for all negotiated 
acquisitions, regardless of dollar value. 
The extent and complexity of the 
memorandum shall depend upon the 
nature of the individual contract. The 
contracting officer shall include an 
affirmative statement in the 
memorandum that the price is fair and 
reasonable and give the basis for the 
determination. For those unusual 
circumstances where a fair and 
reasonable price is not readily 
achievable by the contracting officer, 
and the matter is referred to a higher 
level in the administration, the manager 
who makes the final decision on the 
matter shall sign an affirmative 
statement that the price finally 
established is acceptable. 

(b) The price negotiation 
memorandum serves as a detailed 
summary of: (1) The technical, business, 
contractual, pricing, and other aspects of 
the contract negotiated, and (2) the 
methodology and rationale used in 
arriving at the final negotiated 
agreement. 

(c) Normally, the price negotiation 
memorandum is a “stand alone” 
document. However, when a 
prenegotiation memorandum (see 
1215.807-70) has been prepared, the 
subsequent price negotiation 
memorandum need explain: (1) Only the 
differences between. the prenegotiation 
position and the final negotiated 
settlement, and the basis for those 
differences; and (2) the areas identified 
in FAR 15.808(a). 

(d) The contracting officer shall sign 
and date the memorandum. 


Subpart 1215.9—Profit 


1215.902 Policy. 

(a) Use of a structured approach for 
determining profit or fee is mandatory 
for all negotiated actions over $500,000 
except: 

(1) Architect-engineering contracts; 

(2) Management contracts for 
operation and/or maintenance of 
Government facilities; 

(3) Construction contracts; 

(4) Contracts primarily requiring 
delivery of material supplied by 
subcontractors; 

(5) Termination settlements; 

(6) Cost-plus-award-fee-contracts; 

(7) Unusual pricing situations where 
the weighted guidelines method has 
been determined to be unsuitable. Such 
exceptions shall be authorized by the 
head of the contracting activity. 

(b) If the contracting officer makes a 
written determination that the pricing 
situation meets any of the circumstances 
set forth in 1215.902(a) other methods for 
establishing the profit objective may be 
used. These methods shall be supported 
in a manner similar to that used in the 
weighted guidelines (profit factor 
breakdown and documentation of profit 
objectives); however, investment or 
other factors that would not be 
applicable to the contract shall be 
excluded from the profit objective 
determination. (See also FAR 15.905-1.) 
It is intended that the methods will 
result in profit objectives for non 
capital-intensive contracts that are 
below those generally developed for 
capital-intensive contracts. 


1215.905 Profit-analysis factors. 


1215.905-70 Methods. 

(a) DOT Form 4220.32, “Weighted 
Guidelines Profit/Fee Objective”, shall 
be used to compute profit or fee for 
actions covered under 1215.902. 

(b) Profit/fee objectives shall be 
computed according to the following 
criteria: 

(1) The profit/fee objective for 
manufacturing contracts shall be 
computed, except as provided in the 
following sentence, using the 
manufacturing weighted guidelines 
method which provides profit 
opportunity based on facilities capital 
investment. Certain contracts for the 
manufacture of small quantities of high 
technology supplies and equipment may 
not require a significant amount of 
facilities; in such cases, the research and 
development weighted guidelines 
method shall be used. 

(2) The profit/fee objective for 
research and development contracts 
shall be computed using the research 
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and development weighted guidelines 
method unless, in the judgment of the 

~ contracting officer, a significant amount 
of facilities is required for efficient 
contract performance, in which case the 
manufacturing weighted guidelines shall 
be used. 

(3) The profit/fee objective for service 
contracts shall be computed using the 
service contract weighted guidelines 
method unless, in the judgment of the 
contracting officer, a significant amount 
of facilities is required for efficient 
contract performance, in which case the 
manufacturing weighted guidelines shall 
be used. 

(4) In determining whether a 
particular contract shall be classified as 
manufacturing, research and 
development, or services, primary 
reliance shall be placed on the nature of 
the work to be performed. 

(5) Generally, assignment of specific 
percentages from within the “profit 
weight ranges” shown in columns 6 (c), 
(d) or (e) of DOT Form 4220.32 can be 
established after appropriate analysis of 
the elements of cost (i.e. items 7 through 
12 of DOT Form 4220.32). However, to 
ensure consistency of contract risk 
assessment for DOT acquisitions, the 
assigned weight (%) shall generally be 
selected as follows: 

(i) Type of contract and percentage 
ranges for profit objectives developed 
by using the manufacturing weighted 
guidelines method: 


Cost-plus-fixed fee 
Cost-plus-incentive fee: 
With cost incentives only 
With multiple incentives.................... 1.5 to 3. 
Fixed-price-incentive: 
With cost incentives only 
With multiple incentives 
Prospective price redetermination.. 
Firm fixed-price 


(ii) Type of contract and percentage 
ranges for profit objectives developed 
by using the research and development 
weighted guidelines method: 


Percent 


Cost-plus-fixed fee 
Cost-plus-incentive fee: 
With cost incentives only 
With multiple incentives................... 1.5 to 3. 
Fixed-price-incentive: 
With cost incentives only 
With multiple incentives. 
Prospective price redetermination... 
Firm fixed-price 


(iii) Type of contract and percentage 
ranges for profit objectives developed 
by using the service contract weighted 
guidelines method: 
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Cost-plus-fixed fee 
Cost-plus-incentive fee... 
Fixed-price-incentive 
Firm fixed-price. 


(iv) Time and material and labor-hour 
contracts priced on a time and material 
basis shall be considered to be cost- 
plus-fixed-fee contracts for the purpose 
of establishing a profit weight in the 
evaluation of the contractor's 
assumption of contract cost risk. 

(6) For “manufacturing” contracts 
where contractor facilities are required 
and will benefit the fulfillment of 
contract requirements, DD Form 1861 
“Contract Facilities Capital Cost of 
Money” shall be completed in 
accordance with the instructions on the 
reverse thereof, and the dollar amount 
of “Contract Facilities Capital 
Employed” (line 8 of DD Form 1861) 
shall be inserted in column 6(b), item 16 
of DOT Form 4220.32. 


1215.905-71 Profit/fee objective for non- 
commercial enterprises. 


(a) In determining the fee or profit, 
consideration must be given to the tax 
posture of the organization. A fair and 
reasonable profit to a non-profit or not- 
for-profit organization with tax exempt 
status should be considerably lower 
than a fee to a commercial enterprise 
with no tax exempt status. 

(b) The weighted guidelines method 
was designed for arriving at profit or fee 
objectives for other than nonprofit 
organizations. However, if appropriate 
adjustments are made to reflect 
differences between profit and non- 
profit organizations, the weighted 
guidelines method can be used as a 
basis for arriving at fee objectives for 
non-profit organizations. Therefore, the 
policy of the Department is to use the 
weighted guidelines method, as modified 
in paragraph (b)(2), below, to establish 
fee objectives that will stimulate 
efficient contract performance and 
attract the best capabilities of nonprofit 
organizations to Government oriented 
activities. The modifications shail not be 
applied as deductions against historical 
fee levels but to the fee objective for 
such a contract as calculated under the 
weighted guidelines method. 

(1) As used in this Subpart, nonprofit 
organizations are defined as those 
business entities organized and 
operated exclusively for charitable, 
scientific, or educational purposes, of 
which no part of the net earnings accrue 
to the benefit of any private shareholder 
or individual, of which no substantial 
part of the activities is carrying on 
propaganda or otherwise on behalf of 
any candidate for public office, and 


which are exempt from Federal income 
taxation under Section 501 of the 
Internal Revenue Code. 

(2) For contracts with nonprofit 
organizations where fees are involved, 
the following adjustments are required 
in the weighted guidelines method: 

(i) An adjustment of minus one 
percent of the total effort shall be 
assigned in all cases where the 
manufacturing weighted guidelines 
method is used. An adjustment of minus 
three percent of the total effort shall be 
assigned in all cases where the research 
and development or services weighted 
guidelines method is used. 

(ii) The weight range under 
“Contractor Cost Risk” shall be minus 
one percent to zero in lieu of zero 
percent to eight percent for contracts 
with those nonprofit organizations. 


PART 1216—TYPES OF CONTRACTS 


Subpart 1216.2—Fixed-Price Contracts 


Sec. 

1216.203 Fixed-price contracts with 
economic price adjustment. 

1216.203-4 Contract clauses. 

1216.203-4-70 Adjustment based on cost 
indices of labor or material. 

1216.203-4-71 Evaluation of proposals. 

1216.206 Fixed-ceiling-price contracts with 
retroactive price determination. 

1216.206-3 Limitations. 


Subpart 1216.8—Cost Reimbursement 
Contracts 

1216.301 General. 

1216.301-3 Limitations. 

Subpart 1216.4—Incentive Contracts 


1216.403 Fixed-price incentive contracts. 

1216.404 Cost-reimbursement incentive 
contracts. 

1216.404-2 Cost-plus-award-fee contracts. 

1216.404-2-70 Contract clauses. 


Subpart 1216.5—Indefinite Delivery 
Contracts 


1216.503 Requirements contracts. 
1216.504 Indefinite-quantity contracts. 


Subpart 1216.6—Time-and-Materials, Labor- 


“Hour, and Letter Contracts 


1216.603 Letter contracts. 
1216.603-70 Procedures. 

Authority: Sec. 205{C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1216.2—Fixed-Price Contracts 


1216.203 Fixed-price contracts with 
economic price adjustment. 


1216.203.4 Contract clauses. 


When none of the clauses prescribed 
in FAR 16.203-4 is appropriate, the 
contracting officer may use an alternate 
clause approved by the head of the 
contracting activity. 
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1216.203-4-70 Adjustment based on cost 
indices of labor or material. 

(a) All economic price adjustment 
clauses utilizing indices must be 
approved by the head of the contracting 
activity. 

(b) The contracting officer may also 
determine it appropriate to provide for 
certain economic price adjustment 
arrangements between the prime 
contractor and subcontractors to 
properly allocate risks. In such 
circumstances, provision for 
incorporation of price adjustment 
clauses in specified subcontracts should 
be included in the price adjustment 
provision of the prime contract. 


1216.203-4-71 Evaluation of proposals. 


The contracting officer shall insert the 
provision at 1252.216-71, “Evaluation of 
Proposals Subject to Economic Price 
Adjustment” in all solicitations that 
contain an economic price adjustment 
clause. 


1216.206 Fixed-ceiling-price contracts 
with retroactive price redetermination. 


1216.206-3 Limitations. 

The head of the contracting activity 
may approve the use of a fixed-ceiling- 
price contract with retroactive price 
redetermination. 


Subpart 1216.3—Cost Reimbursement 
Contracts 


1216.301 General. 


1216.301-3 . Limitations. 


Each administration shall establish a 
format for the determination and 
findings (D&F) required by FAR 16.301- 
3(c). The D&F shall cover all the 
elements set forth in FAR 16.301-3 and 
shall be executed by the contracting 
officer. 


Subpart 1216.4—Iincentive Contracts 


1216.403 Fixed-price incentive contracts. 
The determination and findings 

required by FAR 16.403(c) shall be 

executed by the contracting officer. 


1216.404 Cost-reimbursement incentive 
contract. 


1216.404-2 Cost-plus-award-fee 
contracts. 


1216.404-2-70 Contract clauses. 


The contracting officer shall insert the 
following clauses in award fee 
contracts. Each clause may be modified 
to meet individual situations. 

(a) 1252.216-72, Estimated Cost, Base 
Fee, and Award Fee; 

(b) 1252.216-73, Payment of Base and 
Award Fee; 
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(c) 1252.216-74, Determination of 
Award Fee; 

(d) 1252.216-75, Performance 
Evaluation Plan; 

(e) 1252.216-76, Distribution of Award 
Fee. 


Subpart 1216.5—Indefinite-Delivery 
Contracts 


1216.503 Requirements contracts. 

The procurement request initiator 
shall prepare a written statement 
outlining the basis and methodology for 
determining the estimated quantity 
under a requirements contract. This 
statement shall be forwarded with the 
procurement request. 


1216.504 indefinite-quantity contracts. 


The procurement request initiator 
shall prepare a written statement 
outlining the basis and methodology for 
determining the specified minimum and 
estimated maximum quantity. This 
statement shall be forwarded with the 
procurement request. 


Subpart 1216.6—-Time-and-Materials, 
Labor-Hour, and Letter Contracts 


1216.603 Letter contracts. 


1216.603-70 Procedures. 

(a) Requests for authority to issue 
letter contracts shall be approved by the 
head of the contracting activity. The 
request shall include the following: 

(1) Name and address of proposed 
contractor. 

(2) Location where contract is to be 
performed. 

(3) Contract number, including 
modification number if applicable. 

(4) Brief description of the work or 
services to be performed. 

(5) Performance period or delivery 
schedule. 

(6) Amount of letter contract. 

(7) Performance period of letter 
contract. 

(8) Estimated total amount of 
definitive contract. 

(9) Type of definitive contract to be 
executed (fixed price, cost-plus-award- 
fee, etc.). 

(10) Statement that the definitive 
contract will contain all required 
clauses or that deviations therefrom 
have been approved. 

(11) Statement as to the necessity and 
advantage to the Government of the use 
of the proposed letter contract, and that 
no other contract type is suitable. 

(12) If a modification, date of letter 
contract approval and of execution. 

(b) As a minimum, information in the 
letter contract shall include: 

(1) Signature of the contracting officer. 


(2) Provision for written acceptance 
by the contractor. 

(3) Statement of work. 

(4) Provision for delivery or 
performance schedule and place of 
inspection and acceptance. 

(5) Maximum dollar amount of 
Government liability and a statement 
that expenditure or obligation in excess 
of that amount shall be at the 
contractor's own risk. 

(6) Target date for negotiation and 
execution of a definitive contract and a 
statement of the type of contract 
contemplated. 

(7) Statement that no profit or fee 
shall be paid under the letter contract. 

(8) Statement that appropriate FAR 
and TAR provisions and clauses are 
applicable and that the definitive 
contract shall contain all required 
clauses. 

{c) It is DOT policy to pay profit or fee 
on definitized contracts only. 


PART 1217—SPECIAL CONTRACTING 
METHODS 

Subpart 1217.1—Multiyear Contracting 
Sec. . 

1217.102 Policy. 

1217.102-3 Objectives. 

Subpart 1217.4—Leader Gompany 
Contracting 

1217.402 Limitations. 

Subpart 1217.70—Fixed Price Contracts for 
Vesse! Repair, Alteration or Conversion 
1217.7001 Clauses. 


Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)) 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1217.1—Muitiyear Contracting 
1217.102 Policy. 


1217.102-3 Objectives. 

The head of the contracting activity is 
designated as the approval authority for 
all clause modifications described in 
FAR 17.102-3(d). This authority may not 
be redelegated. 


Subpart 1217.4—Leader Company 
Contracting 


1217.402 Limitations. 

Leader company contracting shall not 
be used without the written 
authorization of the Senior Procurement 
Executive. 


Subpart 1217.70—Fixed Price 
Contracts for Vessel Repair, Alteration 
or Conversion 


1217.7001 Ciauses. 

(a) Clauses set forth in 1252.217-71 
through 1252.217-80 shall be included in 
formally advertised fixed-price 
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contracts for vessel repair, alteration or 
conversion, and which are to be 
performed within the United States, its 
possessions, or Puerto Rico. Unless 
inappropriate, the clauses should also 
be included in negotiated contracts and 
contracts to be performed outside the 
United States. The Maritime 
Administration may deviate from these 
requirements, as appropriate, in 
accordance with 1201-103(b). 

(b) The clause at 1252.217-81, 
Guarantee, shall be used where general 
guarantee provisions are deemed 
desirable by the contracting officer. 
When inspection and acceptance tests 
will afford full protection to the 
Government in ascertaining 
conformance to specifications and the 
absence of defects and deficiencies, no 
guarantee clause for that purpose shall 
be included in the contract. The 
customary guarantee period, to be 
inserted in the first sentence of the 
clause at 1252.217-81, Guarantee, is 60 
days. However, in certain instances, the 
contracting officer may desire to include 
a clause in a contract for a guarantee 
period of more than 60 days. In such 
instances, and where, after full inquiry, 
it has been determined that such longer 
guarantee period will not involve 
increased costs, a longer guarantee 
period may be substituted for the usual 
60 days. Where the full inquiry discloses 
that such longer guarantee period will 
involve, or is reasonably expected to 
involve, increased costs, such fact and 
the reason for the need for such longer 
period shall be set forth in letter form to 
the head of the contracting activity, 
requesting approval for use of guarantee 
period in excess of 60 days. Upon 
approval, the longer period may be 
inserted in the first sentence of the 
clause at 1252.217-81, Guarantee. 

(c) The clause at 1252.217-70, Index 
for Specifications, shall be used when 
appropriate. 


PART 1219—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 


Subpart 1219.2—Policies 


Sec. 

1219.201 General Policy. 

1219.201-70 Director, Office of Small and 
Disadvantaged Business Utilization. 

1219.201-71 Small and Disadvantaged 
Business Utilization Specialists. 


Subpart 1219.5—Set-Asides for Small 
Business 


1219.501 General. 

1219.503 Setting aside a class of 
acquisitions. 

1219.503-70 Class set-aside for construction. 
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Subpart 1219.6—Certificates of 
Competency and Determinations of 
Eligibility 


Sec. 
1219.602 Procedures. 
1219.602-1 Referral. 


Subpart 1219.7—Subcontracting With Small 
Business and Smal! Disadvantaged 
Business Concerns 

1219.705 Responsibilities of the contracting 
officer under the subcontracting 
assistance program. 

1219.705-2 Determining the need for a 
subcontracting plan. 

1219.705-6 Postaward responsibilities of the 
contracting officer. 

1219.705-70 Synopsis of contracts 
containing Pub. L. 95-507 subcontracting 
plans and goals. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 

(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1219.2—Policies 


1219.201 General policy. 

The heads of the agencies shall be 
responsible for recommending goals for 
small, and small disadvantaged 
business utilization for programs under 
their cognizance. The recommended 
goals shall be developed in 
collaboration with the supporting head 
of the contracting activity, program 
officials, the Small and Disadvantaged 
Business Utilization Specialists (SDBUS) 
and shall take into account both past 
performance relative to such goals and 
the number, type, and dollar value of 
acquisitions projected for the ensuing 
fiscal year. 


1219.201-70 Director, Office of Small and 
Disadvantaged Business Utilization. 

The Director, OSDBU, is responsible 
for the implementation and execution of 
the small, and small disadvantaged 
business programs required by sections 
8 and 15 of the Small Business Act, as 
amended, and provides guidance and 
advice, as appropriate, to agency 
program and contracts officials. The 
Director, OSDBU, is the central point of 
contact for general inquiries concerning 
the small and disadvantaged business 
programs from industry, the Small 
Business Administration (SBA), and 
from the Congress. The Director, 
OSDBU, shall-represent the Department 
in discussions with other Government 
agencies on small and small 
disadvantaged business matters. 


1219.201-71 Small and Disadvantaged 
Business Utilization Specialist. 

(a) SDBUSs shall be appointed by the 
heads of contracting activities. 

(b) The SDBUS shall perform the 
following duties, as appropriate: 

(1) Maintain a program designed to 
locate capable small and small 


disadvantaged business sources for 
current and future acquisitions; 

(2) Coordinate inquiries and requests 
for advice from small and small 
disadvantaged business concerns on 
acquisition matters; 

(3) Review procurement requests to: 
(i) Assure that small business concerns 
will be afforded an equitable 
opportunity to compete; (ii) as 
appropriate, initiate recommendations 
for small business set-asides, (individual 
and class) or offers of requirements to 
the SBA for the 8(a) program; (iii) 
identify possible breakout of items or 
services suitable for acquisition from 
small business and small disadvantaged 
business concerns; 

(4) Take action to assure the 
availability of adequate specifications 
and drawings, when necessary, to 
obtain small business participation in an 
acquisition. When small business 
concerns cannot be given an opportunity 
on a current acquisition, initiate action, 
in writing, with appropriate technical 
and contracting personnel to ensure that 
necessary specifications and/or 
drawings for future acquisitions are 
available. 

(5) Advise small business with respect 
to the financial assistance available 
under existing laws and regulations and 
assist such concerns in applying for 
financial assistance; 

(6) Participate in the evaluation of 
prime contractor's small business 
subcontracting programs; 

(7) Assure that adequate records are 
maintained, and accurate reports 
prepared, concerning small business 
participation in acquisition programs; 

(8) Make available to SBA copies of 
solicitations when so requested; 

(9) Act as liaison with the appropriate 
SBA office or representative in 
connection with set-asides, certificates ‘ 
of competency, size classification, and 
any other matter concerning the small 
and small, disadvantaged business 
programs; and 

(10) May participate, if required, in 
Business Opportunity/Federal 
Procurement Conference, and other 
Government-industry conferences and 
meetings. 


Subpart 1219.5—Set-Asides for Small 
Business 


1219.501 General. 


The SDBUS shall initiate 
recommendations to the contracting 
officer for small business set-asides with 
respect to individual acquisitions or 
classes of acquisitions or portions 
thereof. 
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1219.503 Setting aside a class of 
acquisitions. 


1219.503-70 Class set-aside for 
construction. 


(a) Each proposed acquisition for 
construction estimated to cost from 
$2,000 to $2,000,000 shall be set-aside for 
exclusive small business participation. 
Such set-asides shall be considered to 
be unilateral small business set-asides, 
and shall be withdrawn in accordance 
with the procedure of FAR 19.506 only if 
found not to serve the best interest of 
the Government. 

(b) Small business set-aside 
preferences for construction acquisition 
in excess of $2,000,000 shall be 
considered on a case-by-case basis. 


Subpart 1219.6—Certificates of 
Competencyand Determinations of 
Eligibility 


1219.602 Procedures. 


1219.602-1 Referral. 


A copy of the documentation 
supporting the determination that a 
small business concern is not 
responsible, as required by FAR 19.602- 
1(a), shall be transmitted to the Director, 
OSDBU, concurrently with the 
submission of a copy of the 
documentation to the appropriate SBA 
Regional Office. 


Subpart 1219.7—Subcontracting With 
Smail Business and Smali 
Disadvantaged Business Concerns 


1219.705 Responsibilities of the 
contracting officer under the 
subcontracting assistance program. 


1219.705-2 Determining the need for a 
subcontracting plan. 


A copy of all determinations that 
there are no subcontracting 
opportunities (see FAR 1219.705-2(c)) 
shall be provided to the Director, 
OSDBU. 


1219.705-6 Postaward responsibilities of 
the contracting officer. 


A copy of each approved small 
business subcontracting plan, shall be 
provided to the Director, OSDBU. 


1219.705-70 Synopsis of contracts 
containing Pub. L. 95-507 subcontracting 
plans and goals. \ 

The synopsis of contract award, 
where applicable, shall include a 
statement identifying the contract as 
one containing Pub. L. 95-507 
subcontracting plans and goals. 
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PART 1222—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS 


Subpart 1222.1—Basic Labor Policies 


Sec. 

1222.101 Labor relations. 

1222.101-3 Reporting labor disputes. 

1222.101-70 Admittance of union 
representatives to DOT installations. 

1222.101-71 Contract clauses. 


Subpart 1222.3—Contract Work Hours and 
Safety Standards Act 

1222.303 Administration and enforcement. 
1222.305 Contract clauses. 


Subpart 1222.6—Walsh-Healey Public 

Contracts Act 

1222.608 Procedures. 

1222.608-2 Determination of eligibility. 

1222.608-3 Protests against eligibility. 

1222.608-4 Award pending final 
determination. 

1222.608- Postaward. 


Subpart 1222.1070—Service Contract Act 
of 1965 


1222.1070-1 General. 
1222.1070-2 Contract clauses. 


Subpart 1222.70—Administration Labor 
Advisor 


1222.7001 Administration labor procedures. 


Subpart1222.71—Fair Labor Standards Act 
of 1938 


1222.7101 General. 


Subpart 1222.72—Notification to 8(a) 
Subcontractors 
1222.7201 Requirements. 

Authority: Section 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486({c)}); 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1222.1—Basic Labor Policies 
1222.101 Labor relations. 


1222.101-3 Reporting labor disputes. 


(a) When a strike or labor dispute 
occurs or is anticipated which has, or is 
expected to have, a serious impact on 
DOT operations or when for any other 
reason notification of the 
administration's headquarters is 
warranted, the contracting officer shall 
report the following information to the 
administration labor advisor, if 
appointed or designated official, in 
accordance with administration 
procedures (see Subpart 1222.70): 

(1) Identification and location of 
strike, contract number, contractor's 
name, and name of contractor’s 
representative at the plant or 
construction site. 

(2) Urgency or criticality of affected 
contract. 

(3) Date strike began or may begin. 

(4) Main issues involved. 


(5) Name and number of local union 
and name and address of cognizant 
local union official. 

(6) Evaluation of strike situation with 
regard to possibilities of settlement. 

(7) Current apparent temper of the 
work site situation with regard to 
ingress and egress. 

(8) Number of employees affected. 

(9) Participation, if any, by the Federal 
Mediation and Conciliation Service or 
by a state mediation agency. 

(10) If the acquisition is urgent and the 
strike appears likely to be one of 
extended duration, include comment on 
the feasibility of acquisition from an 
alternate source. 

(b) When a strike or labor dispute at 
the plant of a subcontractor is an actual 
or potential threat to timely completion 
of the DOT contract and when such 
delay will be a serious handicap to 
operations, the above report shall 
contain the following in lieu of the 
information indicated above. 

(1) Urgency or criticality of affected 
contract. 

(2) Description and quantity of the 
material tied up by strike. 

(3) Percent completion of contractor's 
order in supplier's plant. 

(4) Evaluation of strike situation with 
regard to possibilities of settlement. 
(This may be obtained from the DOT 
contractor or from the subcontractor.) 

(5) Contractor's position as to use of 
alternate supply sources. 

(c) Upon settlement of a strike or 
labor dispute reported under paragraph 
(a) or (b) above, the administration 
labor advisor, or designated official, 
shall be informed as to the date on 
which work was resumed. 


1222.101-70 Admittance of union 
representatives to DOT installations. 

It is the Department's policy to admit 
accredited labor union representatives 
of contractor employees to DOT 
installations to visit work sites for the 
purpose of transacting business with 
contractors, their employees, or union 
stewards pursuant to existing collective 
bargaining agreements; provided that 
their presence and activities will not 
interfere with the work progress or 
violate the safety or security regulations 
applicable to installation visitors. 
Restrictions in excess of those imposed 
on other visitors transacting business at 
the installation should not be imposed 
on such employee representatives. 
Permission to visit an installation shall 
not include the right to hold meetings, 
collect dues, or make speeches. In the 
event employee representatives are 
denied entry to a work site for any 


‘reason, a report of such denial will 


immediately be sent to the 
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administration labor advisor, or 
designated official. Such report shall 
include the reasons for denial, including 
names of representatives denied entry 
and their union affiliation, including 
local union number. 


1222.101-71 Contract clauses. 


(a) The contracting officer shall insert 
the clause at 1252.222-71, “Strikes or 
Picketing Affecting Timely Completion 
of the Contract Work”, in all FAA 
construction contracts. The clause may 
also be used in construction contracts 
awarded by other administrations. 

(b) The contracting officer shall insert 
the clause at 1252.222-72, “Strikes or 
Picketing Affecting Access to FAA 
Facility”, in all contracts requiring work 
at an FAA facility. The clause, 
appropriately modified, may also be 
used by other administrations. 


Subpart 1222.3—Contract Work Hours 
and Safety Standards Act 


1222.303 Administration and enforcement. 


The contracting agency has primary 
responsibility for administration and 
enforcement of the overtime provisions 
of the Contract Work Hours and Safety 
Standards Act. While the contractor is 
not required to submit payrolls to the 
contracting officer unless the Davis- 
Bacon Act applies, the contracting 
officer is responsible for assuring by 
other means that laborers and 
mechanics are paid any overtime 
premium due them under the Contract 
Work Hours and Safety Standards Act. 
This may be done by reviewing payroll 
records at the contractor's office and by 
interviewing employees. 


1222.305 Contract clauses. 


The contracting officer shall insert the 
clauses at 1252.222-73 and 1252.222-74 
in lieu of the clause at 52.222-4 until 
such time as the latter is updated to 
reflect the requirements of DOL 
Regulations, 29 CFR 5.5{c), published at 
48 FR 19532, 19540, April 29, 1983, 
effective June 28, 1983, implemented by 
FPR Temp. Reg. 70, dated June 28, 1983 
(48 FR 31028, July 6, 1983). 


Subpart 1222.6—Walsh-Healey Public 
Contracts Act 


1222.608 Procedures. 


1222.608-2 Determination of eligibility. 


The contracting officer shall transmit 
the information described in FAR 
22.608-2 (f)(1){ii) and (f)(2). The 
contracting officer shall furnish a copy 
of such transmittals to the k 
administration labor advisor, or 
designated official (see Subpart 1222.70). 
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1222.608-3 Protests against eligibility. 

The-contracting officer shall transmit 
the information described in FAR 
22.608-3(b). The contracting officer shall 
furnish a copy of such transmittals to 
the administration labor advisor, or 
designated official. 


1222.608-4 Award pending final 
determination. 

Award may be made immediately, as 
provided in FAR 22.608-4(a), if the 
contracting officer's certification is 
approved in writing by the head of the 
contracting activity. The contract file 
documentation addressed at FAR 
22.608—4(b) is the approved certification 
required by FAR 22.608-4(a). A copy of 
the written notice shall be furnished to 
the administration's labor advisor, or 
designated official. 


1222.608-6 Postaward. 

(a) See 1249.1 for procedures 
regarding contract termination. 

(b) A copy of notification furnished 
the Department of Labor as required by 
FAR 22.608-6(c) shall be furnished the 
administration’s labor advisor, or 
designated official. 


Subpart 1222.1070—Service Contract 
Act of 1965 


1222.1070-1 General. 

Pending future coverage in the FAR, 
administrations shall continue to follow 
policies and procedures in FPR 
Temporary Regulation 76, Revision of 
Labor Standards for Federal Service 
Contracts, February 23, 1984, and 
administration procedures instituted 
thereunder. 


1222.1070-2 Contract clauses. 

(a) Clause for contracts of $2,500 or 
Jess. The contracting officer shall insert 
the clause at 1252.222-70, Service 
Contract Act of 1965—Contracts of 
$2,500 or Less, in soliciations and 
contracts when the contract amount is 
expected to be $2,500 or less and the 
Service Contract Act of 1965 is 
applicable. With respect to Blanket 
Purchase Agreements, the amount to be 
compared to the dollar threshold is the 
total dollar amount of orders reasonably 
anticipated to be placed in a 12-month 
period. 

(b) Clauses for contracts over $2,500. 
The contracting officer shall insert the 
following clauses in solicitations and: 
contracts when the contract is subject to 
the Service Contract Act of 1965: 

(1) The clause at 1252.222-75, Service 
Contract Act of 1965, when the contract 
is (i) for over $2,500 or (ii) for an 
indefinite dollar amount and the 
contracting officer expects the contract 


amount will exceed $2,500 during any 
12-month period. 

(2) The clause at 1252.222-76, Civil 
Service Classifications and Rates. 

(3) The clause at 1252.222-77, Fair 
Labor Standards Act and Service 
Contract Act—Price Adjustment 
(Multiyear and Option Contracts), when 
the contract is expected to be a fixed- 
price service contract and is a multiyear 
contract or is a contract with options to 
renew. 

(4) The clause at 1252.222-78, Fair 
Labor Standards Act and Service 
Contract Act—Price Adjustment, when 
the the contract is expected to be a 
fixed-price service contract and is not a 
multiyear contract or is not a contract 
with options to renew. 

(5) The clause at 1252.222-79, Service 
Contract Act Requirements as to 
Vacation Pay. 

(6) The clause at 1252.222-73, Contract 
Work Hours and Safety Standards 
Act—Overtime Compensation. 

(7) The clause at 1252.222-74, Payrolls 
and Basic Records. 


Subpart 1222.70—Administration 
Labor Advisor 


1222.7001 Administration labor 
procedures. 

Each administration shall establish 
procedures to assure compliance with 
this Part. Each administration may 
appoint a labor advisor or designate an 
official responsible for coordinating 
labor policy and procedures as they 
pertain to the acquisition process. The 
individual so designated shall be 
located in its headquarters and the 
appointment shall be made by 
memorandum, with a copy sent to each 
of the administration’s contracting 
offices. 


Subpart 1222.71—Fair Labor 
Standards Act of 1938 


1222.7101 General. 

The Fair Labor Standards Act of 1938, 
as amended (29 U.S.C. 201-219), 
establishes minimum wage and 
maximum hour standards applicable to 
employees, unless otherwise exempted, 
engaged in interstate or foreign 
commerce or in the production of goods 
for such commerce. Thus, the statute 
may or may not cover employees on a 
Government contract, depending upon 
the nature of the contract work. The 
Department cf Labor has responsibility 
for administering and enforcing this 
statute. A Labor Department 
investigation in connection therewith 
may be of vital concern to DOT because 
it may divulge violations of the Davis- 
Bacon Act, Contract Work Hours and 
Safety Standards Act, or Copeland 
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(Anti-kickback) Act for which DOT has 
enforcement responsibility. When 
access to a contractor’s submitted 
records is requested by the Department 
of Labor in connection with its 
investigation under the Fair Labor 
Standards Act, the contracting officer 
shall cooperate fully, and shall 
immediately request the Labor 
Department representative to furnish 
promptly any information developed 
indicating violation of the above 
statutes for which DOT has enforcement 
responsibility. 


Subpart 1222.72—Notification to 8(a) 
Subcontractors 


1222.7201 Requirements. 


Contracting officers shall assure that 
firms receiving 8(a) subcontracts subject 
to the Davis-Bacon Act, Service 
Contract Act, Contract Work Hours and 
Safety Standards Act, Copeland (Anti- 
Kickback) Act and Walsh-Healy Act are 
made aware during contract negotiation 
of the requirements of these Acts. 


PART 1223—ENVIRONMENT, 
CONSERVATION, AND 
OCCUPATIONAL SAFETY 


Subpart 1223.1—Pollution Control and 
Clean Air and Water 


Sec. 
1223.106 Delaying award. 
1223.107 Compliance responsibilities. 


Subpart 1223.70—Safety Requirements for 
Selected DOT Contractors 
1223.7001 Contract clauses. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c))..48 CFR 1.301; 49 CFR 1.59. 


Subpart 1223.1—Pollution Control and 
Clean Air and Water 


1223.106 Delaying award. 


The contracting officer shall submit 
all notifications initiated under FAR 
23.106 to the Environmental Protection 
Agency through the procurement 
executive. 


1223.107 Compliance responsibilities. 


Notification required by FAR 23.107 
shall be submitted in the same manner 
as required by 1223.106. 


Subpart 1223.70—Safety 
Requirements for Selected DOT 
Contracts 


1223.7001 Contract clauses. 


(a) Where all or part of a contract will 
be performed on Government owned or 
leased property, the contracting officer 
shall insert the clause at 1252.223-71 
“Accident and Fire Reporting.” 
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(b) For all NHTSA solicitations and 
contracts under which human test 
subjects will be utilized, the contracting 
officer shall insert the clause at 
1252.223-72 “Protection of Human 
Subjects Compliance.” Copies of the 
NHTSA directives shall be made 
available to the successful contractor. 


PART 1224—PROTECTION OF 
PRIVACY AND FREEDOM OF 
INFORMATION 


Subpart 1224.1—Protection of Individual 
Privacy 


Sec. 
1224.102 General. 
1224.102-70 Applicability. 


Sc“part 1224.2—Freedom of information 
Act 


1224.202 Policy. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1224.1—Protection of 
individual Privacy 


1224.102 General. 


DOT rules and regulations 
implementing the Privacy Act are 
located at 49 CFR Part 10. 


1224.102-70 Applicability. 


(a) Illustrations of systems of records 
to which the Privacy Act applies include 
the following: 

. (1) Records which are maintained for 
administrative functions of a Federal 
agency, such as personnel and payroll 
records. 

(2) Health records which are 
maintained by a contractor engaged to 
provide health services to agency 
personnel. 

(b) Illustrations of systems of records 
to which the Act does not apply include 
the following: 

(1) Records which are maintained by a 
contractor on individuals whom the 
contractor employs in the process of 
providing goods and services to the 
Federal Government. ° 

(2) Under contracts with a State or 
private educational organization to 
provide training, the records generated 
on contract students pursuant to their 
attendance (admission forms, grade 
reports), provided that they are similar 
to those maintained on other students 
and are commingled with records on 
other students. 

(3) A system used by a contractor as a 
result of management discretion, for 
example, systems of personnel records 
maintained by contractors on their own 
behalf. 


Subpart 1224.2—Freedom of 
Information Act 


1224.202 Policy. 

DOT rules and regulations 
implementing the Freedom of 
Information Act (FOIA) are located in 49 
CFR Part 7. 


PART 1225—FOREIGN ACQUISITION 


Subpart 1225.1—Buy American Act— 
Supplies 

Sec. 

1225.102 Policy. 


Subpart 1225.2—Buy American Act— 
Construction Materials 


1225.202 Policy. 


Subpart 1225.3—Balance of Payments 
Program 
1225.302 Policy. 
1225.304 Excess and near-excess foreign 
currencies. 

Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1225.1—Buy American Act— 
Supplies 


1225.102 Policy. 

The head of the contracting activity 
shall approve the determination 
required by FAR 25.102(b) for contracts 
exceeding $1 million. 


Subpart 1225.2—Buy American Act— 
Construction Materials 


1225.202 Policy. 

The head of the contracting activity 
shall approve the determination 
required by FAR 25.202(b) for cost of 
construction materials exceeding 
$100,000. 


Subpart 1225.3—Balance of Payments 
Program 


1225.302 Policy. 


The head of the contracting activity 
shall make the determinations/ provide 
the authorization required by FAR 
25.302 (b)(2), (b)(3) and (c). 

Subpart 1225.304—Excess and Near- 
Excess Foreign Currencies. 

The head of the contracting activity 
shall make the determination required 
by FAR 25.304(c). 


PART 1227—PATENTS, DATA AND 
COPYRIGHTS 


Subpart 1227.4—Rights in Data and 
Copyrights 


Sec. 

1227.401-70 
1227.401-71 
1227.401-72 


Definitions. 
Procedures. 
Acquisition of data. 
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Sec. . 
1227.401-73 Solicitation provisions and 
contract clauses. 
Authority: Sec. 205(C), Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1227.4—Rights in Data and 
Copyrights 


1227.401-70 Definitions. 


(a) “Data,” as used in this subpart, 
means recorded information, regardless 
of form or the media on which it may be 
recorded. The term includes computer 
software. The term does not include 
information incidental to contract 
administration, such as contract cost 
analysis or any financial, business and 
management information required for 
contract administration purposes. 

(b) “Computer software,” as used in 
this subpart, means computer programs, 
computer data bases, and 
documentation thereof. 

(c) “Form, fit, and function data,” as 
used in this subpart, means data relating 
to, and sufficient to enable, physical and 
functional interchangeability; as well as 
data identifying source, size, 
configuration, mating and attachment 
characteristics, functional 
characteristics, and performance 
requirements. 

(d) “Limited-rights data,” as used in 
this subpart, means data that embodies 
trade secrets or is commercial or 
financial and confidential or privileged, 
to the extent that such data pertains to 
items, components or processes 
developed at private expense, including 
minor modifications thereof. (Agencies 
may, however, adopt the following 
alternate definition: “Limited-rights 
data,” as used in this subpart, means 
data developed at private expense that 
embodies trade secrets or is commercial 
or financial and confidential or 
privileged.) 

(e) “Restricted computer software,” as 
used in this subpart, means computer 
software developed at private expense 
and that is a trade secret, is commercial 
or financial and confidential or 
privileged, or is published copyrighted 
computer software. 

(f) “Unlimited rights,” as used in this 
subpart, means the right of the 
Government to use, disclose, reproduce, 
prepare derivative works, distribute 
copies to the public, and perform 
publicly and display publicly, in any 
manner and for any purpose, and to 
have or permit others to do so. 

(g) “Limited rights,” as used in this 
subpart, means the rights of the 
Government in limited-rights data, as set 
forth in a Limited Rights Notice if 
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included in the data rights clause of the 
contract. 

(h) “Restricted rights,” as used in this 
subpart, means the rights of the 
Government in restricted computer 
software as set forth in a Restricted 
Rights Notice if included in a data rights 
clause of the contract or as otherwise 
may be included or incorporated in the 
contract. 


1227.401-71 Procedures. 

(a) General. All contracts that require 
data be produced, furnished, or acquired 
must contain terms that delineate the 
respective rights and obligations of the 
Government and the contractor 
regarding the use, duplication, and 
disclosure of such data, except certain 
contracts resulting from formal 
advertising that require only existing 
data (other than limited-rights data and 
restricted computer software) to be 
delivered and reproduction rights are 
not needed for such data. As a general 
rule, the data rights clause at 1252.227- 
71, Rights in Data—General, including 
Alternates I-V where determined 
appropriate by the administration 
(agency) as discussed in paragraph (b) 
below, is to be used for this purpose. 
However, certain types of contracts, the 
particular subject matter of a contract, 
or the intended use of the data, may 
require the use of other clauses or no 
clause at all, as discussed in paragraphs 
(c) and (d) below. 

(b) Basic Rights in Data. (1) Summary. 
The clause at 1252.227-71, Rights in 
Data—General, is structured to strike a 
balance between DOT's needs in 
carrying out its missions and programs 
and the contractor's needs to protect 
property rights and valid economic 
interests in certain data arising out of 
private investment. This clause enables 
the contractor to protect from 
unauthorized use and disclosure data 
that qualified as limited-rights data or 
restricted computer software (see 
paragraph (b)(2) below for an alternate 
definition of limited-rights data). This 
clause also specifically delineates the 
categories or types of data that DOT is 
to acquire with unlimited rights (see 
paragraph (b)(3) below). The contractor 
may protect qualifying limited-rights 
data and restricted computer software 
under this clause by either withholding 
such data from delivery to DOT, or 
when DOT has a need to obtain delivery 
of limited-rights data or restricted 
computer software, by delivering such 
data with limited rights or restricted 
rights with authorized notices on the 
data. (See paragraphs (b) (4) and (5) 
below.) In addition, this clause enables 
contractors to establish and/or maintain 
copyright protection for data first 


produced and/or delivered under the 
contract, subject to certain license rights 
in the Government. (See paragraph (b) 
(6) below.) This clause also includes 
procedures that apply when the 
Government questions whether notices 
on data are authorized (see paragraph 
(b)(7) below) or when a contractor 
wishes to add or correct omitted or 
incorrect notices on data (see paragraph 
(b)(8) below); addresses the contractor's 
right to release, publish or use certain 
data involved in contract performance 
(see paragraph (b)(9) below); and 
provides for the possibility for the 
Government to inspect certain data at 
the contractor's facility (see paragraph 
(b)(10) below). 

(2) Alternate definition of limited- 
rights data. In the clause at 1252.227-71, 
Rights in Data—General, in order for 
data to qualify as limited-rights data, in 
addition to being data that either 
embodies a trade secret or is data that is 
commercial or financial and confidential 
or privileged, such data must also 
pertain to items, components, or 
processes developed at private expense, 
including minor modifications thereof. 
However, where appropriate, the 
contracting officer may determine to 
adopt in the clause the alternate 
definition for limited-rights data that 
does not require that such data pertain 
to items, components, or processes 
developed at private expense; but rather 
that the data that either embodies a 
trade secret or is commercial or 
financial and confidential or privileged 
be produced at private expense in order 
to qualify as limited-rights data. As an 
example, this alternate definition may 
be used where the principal purpose of a 
contract does not involve the 
development, use or delivery of items, 
components, or processes that are 


intended to be acquired for use by or for 


the Government (either under the 
contract in question or any anticipated 
follow-on contracts relating to the same 
subject matter). Other examples include 
contracts for market research and 
surveys, economic forecasts, socio- 
economic reports, educational! material, 
health and safety information, 
management analysis, and related 
matters. This alternate definition of 
limited-rights data may be adopted, 
where appropriate, by using the clause 
with its Alternate I. 

(3) Unlimited-rights data. Under the 
clause at 1252.227-71, Rights in Data— 
General, the Government acquires 
unlimited rights in the following data 
except as provided in paragraph (b)(6) 
below for copyrighted data: (i) Data first 
produced in the performance of a 
contract; (ii) form, fit, and function data 


Federal Register / Vol. 50, No. 72 / Monday April 15, 1985 / Rules and Regulations 


’ delivered under contract; (iii) data 


(except as may be included with 
restricted computer software) that 
constitutes manuals or instructional and 
training material for installation, 
operation, or routine maintenance and 
repair delivered under a contract; and 
(iv) all other data delivered under the 
contract unless such data qualifies as 
limited-rights data or restricted 
computer software. If any of the 
foregoing data is published copyrighted 
data, the Government acquires it under 
a copyright license as set forth in 
paragraph (b)(6) below rather than with 
limited rights or restricted rights. 

(4) Protection of limited-rights data. 
(i) The contractor may protect data 
(other than unlimited rights data or 
published copyrighted data) that 
qualifies as limited-rights data under the 
clause at 1252.227-71, Rights in Data— 
General, by withholding such data from 
delivery and providing form, fit, and 
function data in lieu thereof; or, if the 
clause is used with its Alternate II and 
DOT specifies the delivery of the data, 
by delivering such data with limitations 
on its use and disclosure. These two 
modes of protection afforded the 
contractor (i.e., withhold, or deliver with 
limited rights) are provided for in 
paragraph (g) of the clause at 1252.227- 
71, Rights in Data—General. 
Subparagraph (g}(1) of this clause allows 
the contractor to withhold limited-rights 
data and provide form, fit, and function 
data in lieu thereof. Alternate I] adds 
subparagraph (g)(2) to this clause to 
enable DOT selectively to obtain the 
delivery of withheld or withholdable 
data with limited rights. The limitations 
on the Government's right to use and 
disclose limited-rights data when the 
clause is used with its Alternate II are 
set forth in a “Limited Rights Notice” 
that the contractor is required to affix to 
such data. The specific limitations in the 
Notice are described below. 

(ii) Limited-rights data delivered to 
the Government with the Limited Rights 
Notice contained in subparagraph (g)(2) 
(Alternate III) will not, without 
permission of the contractor, be used by 
the Government for purposes of 
manufacture, and will not be disclosed 
outside the Government except for 
certain limited purposes as may be set 
forth in the Notice, and then only if the 
Government makes the disclosure 
subject to prohibition against further use 
and disclosure by the recipient. The 
following are examples of specific 
purposes which may be selected by an 
agency and added to the Limited Rights 
Notice of subparagraph (g)(2) of the 
clause (Alternate Ii): 
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(A) Use by support service 
contractors. 

(B) Evaluation by nongovernment 
evaluators. 

(C) Use by other contractors 
participating in the DOT program of 
which this contract is a part, for 
information and use in connection with 
the work performed under their 
contracts. 

(D) Emergency repair or overhaul 
work. 

(E) Release to a foreign government, 
as the interests of the United States may 
require, for information or evaluation, or 
for emergency repair or overhaul work 
by such Government. 

(iii) As an aid in determining whether 
the clause should be used with its 
Alternate II, the provision at 1252.227- 
72, Notification of Limited Rights Data 
and Restricted Computer Software, may 
be included in any solicitation 
containing the clause at 1252.227-71, 
Rights in Data—General. In addition, the 
need for Alternate II should be 
considered during the negotiations of a 
contract, particularly if negotiations are 
based on an unsolicited proposal. 
However, use of the clause at 1252.227- 
71, Rights in Data—General, without 
Alternate II does not preclude this 
Alternate from being used subsequently 
by amendment during contract 
performance should the need arise for 
delivery of limited-rights data that has 
been withheld or identified as 
withholdable. 

(5) Protection of restricted computer 
software. (i) If computer software 
qualifies as restricted computer 
software, the clause at 1252.227-71, 
Rights in Data—General, permits the 
contractor to protect such software by 
either withholding it from delivery and 
providing form, fit, and function data in 
lieu thereof; or if the clause is used with 
its Alternate II] and DOT specifies 
delivery of the software, by delivering 
the software with restricted rights 
regarding its use, disclosure, and 
reproduction. The two modes of 
protection afforded the contractor (i.e. 
withhold or deliver with restricted 
rights) are provided for in paragraph (g) 
of the clause at 1252.227-71, Rights in 
Data—General. Subparagraph (g)(1) of 
this clause allows the contractor to | 
withhold restricted computer software 
and provide form, fit, and function data 
in lieu thereof. Alternate III adds 
subparagraph (g)(3) to this clause to 
enable DOT selectively to obtain 
delivery of the withheld or withholdable 
computer software with restricted rights. 
The restrictions on the Government's 
right to use, disclose, and reproduce 
restricted computer software when the 
clause is used with its Alternate III are 


set forth in “Restricted Rights Notice” 
that the contractor is required to affix to 
such computer software. When 
restricted computer software delivered 
with such Notice is published 
copyrighted computer software, it is 
acquired with a restricted copyright 
license, without disclosure prohibitions, 
as also set forth in the Notice. The 
specific restrictions in the Notice are set 
forth below. 

(ii) Restricted computer software 
delivered with the Restricted Rights 
Notice of subparagraph (g)(3) (Alternate 
III) will not be used or reproduced by 
the Government, or disclosed outside 
the Government, except that the 
computer software may be: 

(A) Used, or copied for use in or with 
the computer for which it was acquired, 
including use at any Government 
installation to which such computer or 
computers may be transferred; 

(B) Used, or copied for use in or with a 
backup computer if the computer or 
computers for which it is acquired is 
inoperative; 

(C) Reproduced for safekeeping 
(archives) or backup purposes; 

(D) Modified, adapted, or combined 
with other computer software, provided 
that the modified, combined, or adapted 
portions of any derivative software 
incorporating restricted computer 
software are made subject to the same 
restricted rights; and : 

(E) Disclosed and reproduced by 
support contractors or their 
subcontractors, subject to the same 
restrictions under which DOT acquired 
the software. 

(iii) The restricted rights set forth in 
1227.401-71(b)(5)(ii) above are the 
minimum rights the Government 
normally obtains with restricted 
computer software and will 
automatically apply when such software 
is acquired under the Restricted Rights 
Notice of subparagraph (g)(3) (Alternate 
III) of the clause. However, either 
greater or lesser rights, consistent with 
the purposes and needs for which the 
software is to be acquired, may be 
specified in the contract. Any additions 
to, or limitations on, the restricted rights 
set forth in the Restricted Rights Notice 
of subparagraph (g)(3) of the clause are 
to be expressly stated in the contract; or, 
with approval of the contracting officer, 
in a collateral agreement incorporated in 
and made part of the contract. (See 
paragraph (d)(2) below.) 

(iv) As an aid in determining whether 
the clause should be used with its 
Alternate III, the provision at 1252.227- 
72, Notification of Limited-Rights Data 
and Restricted Computer Software, may 
be included in any solicitation 
containing the clause at 1252.227-71, 
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Rights in Data—Ceneral. In addition, the 
need for Alternate III should be 
considered during negotiations of a 
contract, particularly if negotiations are 
based on an unsolicited proposal. 
However, use of the clause at 1252.227- 
71, Rights in Data—General, without 
Alternate III does not preclude this 
Alternate from being used subsequently 
by amendment during contract 
performance, should the need arise for 
the delivery of restricted computer 
software that has been withheld or 
identified as withholdable. 

(6) Copyrighted data.—{i) Data first 
produced in the performance of a 
contract. (A) In order to enhance the 
transfer or dissemination of information 
produced at Government expense, 
contractors may be permitted to 
establish claim to copyright subsisting in 
data first produced in the performance 
of work under a contract containing the 
clause at 1252.227-71, Rights in Data— 
General. This right is granted in 
subparagraph (c)(1) of the clause for any 
data first produced under the contract. 
DOT may, however, specifically exclude 
items or categories of data from the right 
of the contractor to establish claim to 
copyright when appropriate; for 
example, where the data is to be 
disseminated in useful form by the 
Government. Also, agencies having 
programs for the transfer or 
dissemination of information resulting 
from its programs may, by use of the 
clause with its Alternate IV, include a 
substitute subparagraph (c)(1) in the 
clause to limit the right of the contractor 
granted in subparagraph (c){1) to 
establish claim of copyright to scientific 
and technical articles based on or 
derived from work performed under the 
contract and published in academic, 
professional, or technical journals. 
However, when Alternate IV is used, 
permission may be granted to establish 
claim to copyright in all other data in 
accordance with the procedures set 
forth below. 

(B) Usually permission for a 
contractor to establish claim to 
copyright for data first produced under 
the contract will be granted when 
copyright protection will enhance the 
appropriate transfer or dissemination of 
such data. The request for permission 
must be in writing, and may be made 
either at the time of contracting or 
subsequently during contract 
performance. It should identify the data 
involved or furnish a copy of the data 
for which permission is requested, as 
well as a statement as to the intended 
publication or dissemination media or 
other purpose for which copyright-is 
desired. The request normally will be 
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granted unless: (7) The data consists of 
a report that represents the official 
views of DOT or that DOT is required 
by statute to prepare; (2) the data is 
intended primarily for internal use by 
the Government; (3) the data is of the 
type that DOT itself distributes to the 
public under an established program; or 
(4) DOT determines that limitation on 
distribution of the data is in the national 
interest. 

(C) Whenever a contractor establishes 
claim to copyright subsisting in data 
first produced in the performance of a 
contract, the Government normally is 
granted a paid-up, nonexclusive, 
irrevocable, worldwide license to 
reproduce, prepare derivative works, 
distribute to the public, perform publicly 
and display publicly by or on behalf of 
the Government, for all such data, as set 
forth in subparagraph (c)(1) of the clause 
at 1252.227-71, Rights in Data—General. 
However, DOT may on a case-by-case 
basis or on a class basis obtain on 
equitable terms a license of lesser scope 
than set forth in subparagraph (c)(1) of 
the clause if DOT determines that such 
lesser license will substantially enhance 
the transfer or dissemination of any | 
data first produced under the contract. 

(ii) Data not first produced in the 
performance of a contract. (A) 
Contractors are not to incorporate in 
data delivered under contract any data 
not first produced under the contract 
with the copyright notice of 17 U.S.C. 
401 or 402 without either: Acquiring for, 
or granting to the Government and 
others acting on its behalf, a paid-up, 
nonexclusive, irrevocable, worldwide 
license to reproduce, prepare derivative 
works, distribute copies to the public, 
and perform publicly and display 
publicly, by or on behalf of the 
Government, for all such data; or 
obtaining permission from the 
contracting officer to do otherwise. 
However, if computer software not first 
produced under contract is delivered 
with the copyright notice of 17 U.S.C. 
401 or 402, the Government's license will 
be as set forth in subparagraph (g)(3) 
(Alternate III) if included in the clause at 
1252.227-71, Rights in Data—General, or 
as otherwise may be provided in a 
collateral agreement incorporated in or 
made part of the contract. 

(B) Contractors delivering data with 
an authorized limited rights or restricted 
rights notice and a copyright notice of 17 
U.S.C. 401 or 402 should modify the 
copyright notice to include the following 
(or similar) statement: ‘“Unpublished— 
all rights reserved under the copyright 
laws.” If this statement is omitted, the 
contractor may be afforded opportunity 
to correct it in accordance with 
1227.401-71(b)(8). Otherwise, data 


delivered with a copyright notice of 17 
U.S.C. 401 or 402 may be presumed to be 
published copyrighted data subject to 
the applicable license rights set forth in 
paragraph (b)(6)(ii)(A) above, without 
disclosure limitations or restrictions. 

(C) If contractor action causes limited 
rights or restricted rights data to be 
published with copyright notice after its 
delivery to the Government, the 
Government is relieved of disclosure 
and-use limitations and restrictions 
regarding such data, and the contractor 
should advise the Government and 
request that a copyright notice be placed 
on the data, and acknowledge that the 
applicable copyright license set forth in 
paragraph 1227.401-71(b)(6)(ii) above 
applies. 

(7) Unauthorized marking of data. The 
Government has, in accordance with 
paragraph (e) of the clause at 1252.227- 
71, Rights in Data—General, the right 
either to return to the contractor data 
containing markings not authorized by : 
that clause or to cancel or ignore such 
markings. However, markings will not 
be cancelled or ignored without making 
written inquiry of the contractor and 
affording the contractor at least 30 days 
to substantiate the propriety of the 
markings. The contracting officer will 
also give the contractor notice of any 
determination made based on any 
response by the contractor. Any such 
determination to cancel or ignore the 
markings shall be a final decision under 
the Contract Disputes Act. Failure of the 
contractor to respond to the contracting 
officer's inquiry within the time afforded 
may, however, result in Government 
action to cancel or ignore the markings. 
The above procedures may be modified 
in accordance with DOT regulations 
implementing the Freedom of 
Information Act (5 U.S.C. 552) if 
necessary to respond to a request for 
data thereunder. 

(8) Omitted or incorrect notices. (i) 
Data delivered under a contract 
containing the clause at 1252.227-71, 
Rights in Data—General, without a 
limited-rights notice or restricted rights 
notice, or without a copyright notice, 
shall be presumed to have been 
delivered with unlimited rights, and the 
Government assumes no liability for the 
disclosure, use or reproduction of such 
data. However, to the extent the data 
has not been disclosed without 
restriction outside the Government, the 
contractor may within six months (or a 
longer period approved by the 
contracting officer for good cause 
shown) request permission of the 
contracting officer to have omitted 
limited rights or restricted rights notices, 
as applicable, placed on qualifying data 
at the contractor’s expense; and the 
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contracting officer may agree to so 
permit if the contractor— 

(A) Identifies the data for which a 
notice is to be added or corrected; 

(B) Demonstrates that the omission of 
the proposed notice was inadvertent; 

(C) Establishes that use of the 
proposed notice is authorized; and 

(D) Acknowledges that the 
Government has no liability with 
respect to any disclosure or use of any 
such data made prior to the addition of 
the notice or resulting from the omission 
of the notice. 

(ii) The contracting officer may also 
(A) permit correction at the contractor's 
expense of incorrect notices if the 
contractor identifies the data on which 
correction of the notice is to be made 


_ and demonstrates that the correct notice 


is authorized, or (B) correct any 
incorrect notices. 

(9) Release, publication and use of 
data. {i) In the clause at 1252.227-71, 
Rights in Data—General, paragraph (d) 
provides that contractors normally have 
the right to use, release to others, 
reproduce, distribute, or publish data 
first produced or specifically used by the 
contractor in the performance of a 
contract; however, to the extent the 
contractor receives or is given access to 
data that is necessary for the 
performance of the contract and the 
data contains restrictive markings, the 
contractor agrees to treat the data in 
accordance with such markings unless 
otherwise specifically authorized in 
writing by the contracting officer. 

(ii) DOT may, on a case-by-case basis, 
or on a class basis, place further 
limitations or restrictions on the 
contractor's right to use, release to 
others, reproduce, distribute or publish 
any data first produced (but not data 
specifically used) in the performance of 
the contract. Such restrictions are not to 
be imposed on a class basis unless they 
are pursuant to statutory requirements, 
determined to be necessary in the 
furtherance of DOT mission objectives, 
or determined to be necessary in 
support of specific DOT programs. 

(10) Inspection of data at the 
contractor's facility. DOT may obtain 
the right to inspect data at the 
contractor's facility by use of Alternate 
V, which adds paragraph (j) to provide 
that right in the clause at 1252.227-71, 
Rights in Data—General. The data 
subject to inspection may be data 
withheld or withholdable under 
subparagraph (g)(1) of the clause, or any 
data specifically used in the 
performance of the contract. Such 
inspection may be made by the 
contracting officer or representative for 
the purpose of verifying a contractor's 
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assertion regarding the limited rights or 
restricted rights status of the data, or for 
evaluating work performance under the 
contract. This right may be exercised at 
all reasonable times up to three years 
after acceptance of all items to be 
delivered under the contract. The 
contract may specify data items that are 
not subject to inspection under 
paragraph (j) (Alternate V). If the 
contractor demonstrates to the 
contracting officer that there would be a 
possible conflict of interest if inspection 
were made by a particular 
representative, the contracting officer 
shall designate an alternate 
representative. 

(c) Production of special works. (1) 
The clause at 1252.227-74, Rights in 
Data—Special Works, applies to 
contracts (or may be made applicable to 
portions thereof) that are primarily for 
the production or compilation of data 
(other than limited-rights data or 
restricted computer software) for the 
Government's internal use, or when 
there is a specific need to limit 
distribution and use of the data and/or 
to obtain indemnity for liabilities that 
may arise out of the content, 
performance, or disclosure of the data. 
Examples are contracts for— 

(i) The production of audiovisual 
works including motion pictures or 
television recordings with or without 
accompanying sound, or for the 
preparation of motion picture scripts, ’ 
musical compositions, sound tracks, 
translations, adaptations, and the like; 

(ii) Histories of the respective 
agencies, departments, services, or units 
thereof; 

(iii) Works pertaining to recruiting, 
morale, training, or career guidance; 

(iv) Surveys of Government 
establishments; 

(v) Works pertaining to the instruction 
or guidance of Government officers and 
employees in the discharge of their 
official duties; 

(vi) The compilation of reports, 
studies, surveys, or similar documents 
that do not involve research, 
development, or experimental work 
performed by the contractor; 

(vii) The collection of data containing 
identifiable personal information such 
that the disclosure thereof would violate 
the right of privacy or publicity of the 
individual te whom the information 
relates; 

(viii) Investigatory reports; or 

(ix) The development, accumulation, 
or compilation of data (other than that 
resulting from research, development, or 
experimental work performed by the 
contractor), the early release of which 
could prejudice follow-on acquisition 
activities. 


(2) The contract may specify the 
purposes and conditions (including time 
limitations) under which the data may 
be used, released, or reproduced other 
than for contract performance. 
Contracts for the production of 
audiovisual works, sound recordings, 
etc., may include limitations in 
connection with talent releases, music 
licenses, and the like that are consistent 
with the purposes for which the works 
are acquired. 

(d) Acquisition of existing data other 
than limited-rights data. (1) Existing 
audiovisual and similar works. The 
clause at 1252.227-75, Rights in Data— 
Existing Works, is for the use in 
contracts exclusively for the acquisition 
(without modification) of existing 
motion pictures, television recordings, 
and other audiovisual works; sound 
recordings; musical, dramatic, and 
literary works; pantomimes and 
choreographic works; pictorial, graphic, 
and sculptural works; and works of a 
similar nature. The contract may set 
forth limitations consistent with the 
purposes for which the works covered 
by the contract are being acquired. 
Examples of these limitations are: (i) 
Means of exhibition or transmission, [ii) 
time, (iii) type of audience, and {iv) 
geographical location. If the contract 
requires that works of the type indicated 
above are to be modified through 
editing, translation, or addition of 
subject matter, etc. (rather than 
purchased in existing form), the clause 
at 1252.227-74, Rights in Data—Special 
Works, is to be used. (See 1227.401- 
71(c)) 

(2) Separate acquisition of existing 
computer software. {i) If the contract is 
for the separate acquisition of existing 
computer software, no specific contract 
clause prescribed in this subpart need 
be used. However, the contract must 
specifically address the Government's 
rights to use, disclose, and reproduce the 
software, and must contain terms 
obtaining sufficient rights for the 
Government to fulfill the need for which 
the software is being acquired. The 
restricted rights set forth in 1227.401- 
71(b){5) should be used as a guide and 
are usually the minimum the 
Government should accept. If the 
computer software is to be acquired 
with unlimited rights, the contract must 
also so state. In addition, the contract 
must adequately describe the computer 
programs and/or data bases, the form 


{tapes, punch cards, disc pack, and the 


like), and all the necessary 
documentation pertaining thereto. If the 
acquisition is by lease or license, the 
disposition of the computer software (by 
returning to the vendor or destroying) at 


the end of the term of the lease or 
license must be addressed. 

(ii) If the contract incorporates, makes 
reference to, or uses a vendor's standard 
commercial lease, license, or purchase 
agreement, such agreement shall be 
reviewed to assure that it is consistent 
with paragraph (d)(2){i) above. Caution 
should be exercised in accepting a 
vendor's terms and conditions since 
they may be directed to commercial 
sales and may not be appropriate for 
Government contracts. Any 
inconsistencies in a vendor's standard 
commercial agreement shall be 
addressed in the contract, and the 
contract terms shall take precedence 
over the vendor's standard commercial 
agreement. 

(iii) If a prime contractor under a 
contract containing the clause at 
1252.227-71, Rights in Data—General, 
with subparagraph (g){3) (Alternate III) 
in the clause, acquires restricted 
computer software from a subcontractor 
(at any tier) as a separate acquisition for 
delivery to the Government, the 
contracting officer may approve any 
additions to, or limitations on the 
restricted rights in the Restricted Rights 
Notice of subparagraph (g)(3) in a 
collateral agreement incorporated in and 
made part of the contract. (See also 
1227.401-71(b)(5).) 

(3) Other existing works. Except for 
existing audiovisual and similar works 
pursuant to paragraph (d)(1) above, and 
existing computer software pursuant to 
paragraph (d)(2) above, no clause 
contained in this subpart need be 
included in: (i) Contracts solely for the 
acquisition of books, publications and 
similar items in the exact form in which 
such items exist prior to the request for 
purchase {i.e. the off-the-shelf purchase 
of such items) unless reproduction rights 
of such items are to be obtained; or (ii) 
contracts resulting from formal 
advertising that require only existing 
data to be delivered unless reproduction 
rights for such data (other than limited- 
rights data) are to be obtained. If 
reproduction rights are to be obtained, 
such rights must be specifically set forth 
in the contract. me 


1227.401-72 Acquisition of data. 


(a) General. (1) It is important to 
recognize and maintain the conceptual 
distinction between contract terms 
whose purpose is to identify the data 
required for delivery to, or made 
available to, the Government (i.e. data 
requirements); and those contract terms 
whose purpose is to define the 
respective rights of the Government and 
the contractor in such data (i.e. data 
rights). This section relates to data 
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requirements; 1227.401-71 relates to the 
data rights. 

(2) It is the Government's practice to 
determine, to the extent feasible, its 
data requirements in time for inclusion 
in solicitations. The data requirements 
are subject to revision during contract 
negotiations. Since the preparation, 
reformatting, maintenance and updating, 
cataloging, and storage of data 
represents an expense to both the 
Government and the contractor, efforts 
should be made to keep the contract 
data requirements to a minimum. 

(3) To the extent feasible, all known 
data requirements, including the time 
and place for delivery and any 
limitations and restrictions to be 
imposed on the contractor in the 
handling of the data, shall be specified 
in the contract. 

(b) Additional data requirements. 
Recognizing that in some contracting 
situations, such as experimental, 
developmental, research, or 
demonstration contracts, it may not be 
possible or appropriate to ascertain all 
the data requirements at the time of 
contracting, the clause at 1252.227-73, 
Additional Data Requirements, is 
provided to enable the subsequent 
ordering by the Government of 
additional data first produced or 
specifically used in the performance of 
such contracts as the actual 
requirements become known. Data may 
be ordered under the clause at any time 
during contract performance or within a 
period of three years after acceptance of 
all items to be delivered under the 
contract. The contractor is to be 
compensated for converting the data 
into the prescribed form, for 
reproduction, and for delivery. In order 
to minimize storage costs for the 
retention of data, the contractor may be 
relieved of retention requirements for 
specified data items by the contracting 
officer at any time during the retention 
period required by the clause. Any data 
ordered under the clause will be subject 
to the Rights in Data—General clause in 
the contract and data authorized to be 
withheld under that clause will not be 
required to be delivered under this 
Additional Data Requirements ciause. 


1227.401-73 Solicitation provisions and 
contract clauses. 

(a) Rights in Data—General. (1) The 
contracting officer shall insert the clause 
at 1252.227-71, Rights in Data—General, 
(see 1227.401-71(b)) in solicitations and 
contracts if it is contemplated that data 
will be produced, furnished, or acquired 
under the contract, unless the contract 


is— 
(i) For the production of special works 
of the type set forth in 1227.401-71(c). In 


this circumstance, the contracting officer 
shall include the clause at 1252.227-71, 
Rights in Data—General, and make it 
applicable to data other than special 
works, as appropriate; 

(ii) For the separate acquisition of 
existing works, as described in 1227.401- 
71(d); 

(iii) To be performed outside the 
United States, its possessions, and 
Puerto Rico, in which case the 
contracting officer may prescribe 
different clauses (see paragraph (h) 
below); 

(iv) For architect-engineer services or 
construction work, in which case the 
contracting officer may prescribe 
different clauses (see paragraph (i) 
below), but the clause at 1252.227-71, 
Rights in Data—General, may be 
included in the contract and made 
applicable to data pertaining te other 
than architect-engineer services and 
construction work; 

(v) A Small Business Innovative 
Research (SBIR) contract, in which case 
the contracting officer shall prescribe 
clauses consistent with the requirements 
of Pub. L. 97-219 (the Small Business 
Innovation Development Act of 1982) 
and the Small Business Administration 
Policy Directive No. 65-01 (see 
paragraph (j) below); 

(vi) For the operation of a - 
Government-owned facility to perform 
research, development or production 
work, in which case the contracting 
officer may prescribe different clauses 
(see paragraph (k) below). 

(2) If the contracting officer 
determines, in accordance with 
1227.401-71(b)(2), to adopt the alternate 
definition of “Limited Rights Data” in 
paragraph (a) of the clause, the clause at 
1252.227-71 shall be used with its 
Alternate I. 

(3) If DOT needs to obtain the 
delivery of limited-rights data (see 
1227.401-71(b)({4)), the clause shall be 
used with its Alternate II. The 
contracting officer shall, when Alternate 
Il is used, assure that the purposes, if 
any, for which limited-rights data is to 
be disclosed outside the Government 
are included in the “Limited Right 
Notice” of subparagraph (g)(2) of the 
clause in accordance with 1227.401- 
71(b)(4). The contract may exclude 
identified items of data from delivery 
under subparagraph (g)(2) of the clause. 
Alternate II may be used at the time of 
contracting or subsequently by 
amendment if the need to acquire 
limited-rights data arises during contract 
performance. 

(4) If an administration needs to 
obtain the delivery of restricted 
computer software (see 1227.401- 
71(b)(5)}, the clause shall be used with 
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its Alternate III. Any greater or lesser 
rights regarding the use, duplication, or 
disclosure of restricted computer 
software than those set forth in the 
Restricted Rights Notice of 
subparagraph (g)(3) of the clause must 
be specified in the contract. Alternate III 
may be used at the time of contracting 
or subsequently by amendment if the 
need to acquire restricted computer 
software arises during contract 
performance. 

(5) If DOT wishes to limit the 
automatic right of the contractor to 
establish claim to copyright subsisting in 
data first produced in the performance 
of the contract, to scientific and 
technical articles based on or derived 
from the work performed under the 
contract and published in academic, 
technical, or professional journals, the 
clause shall be used with its Alternate 
IV. (See 1227.401-71(b)(6).) Alternate IV 
provides a substitute subparagraph 
(c)(1) in the clause with such limitation. 
This subparagraph (c)(1) does, however, 
allow the contracting officer to give 
permission to the contractor to establish 
claim to copyright subsisting in other 
data first produced in the performance 
of the contract, either at the time of 
contracting or subsequently during 
contract performance, in accordance 
with 1227.401-71(b)(6). 

(6) If DOT needs to have the right to 
inspect certain data at a contractor's 
facility, (see 1227.401-71(b)(10)), the 
clause shall be used with its Alternate 
V. Alternate V adds a paragraph (j) to 
the clause to provide for such right, 
including the limitations thereon. 
Inspection may be by the contracting 
officer or representative and may be 
made at all reasonable times up to three 
years after acceptance of all items to be 
delivered under the contract. The 
contract may specify data items that are 
not to be subject to inspection under 
paragraph (j) of the clause. If the 
contractor demonstrates to the 
contracting officer that there would be a 
possible conflict of interest if inspection 
were made by a particular 
representative, the contracting officer 
shall designate an alternate 
representative. 

(b) If DOT desires to have an offeror 
state in response to a solicitation, to the 
extent feasible, whether limited-rights 
data or restricted computer software is 
likely to be used in meeting the data 
requirements set forth in the solicitation, 


“the contracting officer shall insert the 


provision at 1252.227-72, Notification of 
Limited-Rights Data and Restricted 
Computer Software, in any solicitation 
containing the clause at 1252.227-71, 
Rights in Data—General. The 
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contractor's response will aid in 
determining whether the clause should 
be used with Alternate I] and/or 
Alternate III. (See 1227.401-71(b) (4) and 
(5).) 

(c) The contracting officer shall insert 
the clause at 1252,227-73, Additional 
Data Requirements, in solicitations and 
contracts involving experimental, 
developmental, research, or 
demonstration work unless all the 
requirements for data are believed to be 
known at the time of contracting and 
specified in the contract. (See 1227.401- 
72.) This clause may also be used in 
other contracts when considered 
appropriate. If the clause at 1252.227-71, 
Rights in Data—General, is used in the 
contract with its Alternates II or III, the 
contracting officer may permit the 
contractor to identify data the 
contractor does not wish to deliver, and 
may specifically exclude in the contract 
any requirement that such data be 
delivered under paragraphs (g)(2) or 
(g)(3) of that clause or ordered for 
delivery under the Additional Data 
Requirements clause if such data is not 
necessary to meet the Government's 
requirements for data. Also, the 
contracting officer may alter the 
Additional Data Requirements clause by 
deleting the term “‘or specifically used” 
in subparagraph (a) thereof if delivery of 
such data is not necessary to meet the 
Government's requirements for data. 

(d) The contracting officer shall insert 
the clause at 1252.227-74, Rights in 
Data—Special Works, in solicitations 
and contracts primarily for the 
production or compilation of data (other 
than limited-rights data or restricted 
computer software) for the 
Government's internal use, or when 
there is a specific need to limit 
distribution and use of the data and/or 
to obtain indemnity for liabilities that 
may arise out of the content, 
performance, or disclosure of the data. 
Examples of such contracts are set forth 
in 1227.401-71(c). The contract may 
specify the purposes and conditions 
(including time limitations) under which 
the data may be used, released or 
reproduced by the contractor for other 
than contract performance. Contracts 
for the production of audiovisual works, 
sound recordings, etc. may include 
limitations in connection with talent 
releases, music licenses, and the like 
that are consistent with the purposes for 
which the data is acquired. 

(e) The contracting officer shall insert 
the clause at 1252.227-75, Rights in 
Data—Existing Works, in solicitations 
and contracts exclusively for the 
acquisition, without modification, of 
existing audiovisual and similar works 


of the type set forth in 1227.401-71(d){1). 
The contract may set forth limitations 
consistent with the purposes for which 
the work is being acquired. The clause 
at 1252.227-74, Rights in Data—Special 
Works, shall be used if existing works 
are to be modified, as by editing, 
translation, addition of subject matter, 
etc. 

(f) While no specific clause of this 
subpart need be included in contracts 
for the separate acquisition of existing 
computer software, the contracting 
officer shall assure that the contract 
contains terms to obtain sufficient rights 
for the Government to fulfill the need for 
which the software is being acquired 
and is otherwise consistent with 
1227.401-71(d){2). 

(g) While no specific clause of this 
subpart need be included in contracts 
solely for the acquisition of books, 
publications and similar items in the 
exact form in which such items exists 
prior to the request for purchase ({i.e., the 
off-the-shelf purchase of such items), if 
reproduction rights are to be acquired 
the contract shall include terms 
addressing such rights. (See 1227.401- 
71(d)(3).) -= 

(h) The contracting officer may 
prescribe, as appropriate, clauses 
consistent with the policy of FAR 27.401 
in contracts to be performed outside the 
United States, its possessions, and 
Puerto Rico. P 

(i) The contracting officer may 
prescribe, as appropriate, clauses 
consistent with the policy in FAR 27.401 
in contracts for architect-engineer 
services and construction work. 

(j) The contracting officer shall 
prescribe clauses consistent with the 
requirements of Pub. L. 97-219 (the 
Small Business Administration 
Development Act of 1982) and the Small 
Business Innovative Policy Directive No. 
65-01 in Small Business Innovative 
Research (SBIR) contracts. 

(k) The contracting officer may 
prescribe, as appropriate, clauses 
consistent with the policy of FAR 27.401 
in contracts for the operation of 
Government-owned research, 
development, or production facilities. 


PART 1228—BONDS AND INSURANCE 


Subpart 1228.1—Bonds 


Sec. 

1228.106 Administration. 

1228.106-6 Furnishing information. 

1228.106-7 Withholding contract payments. 

1228.106-70 Execution and administration of 
bonds. 


Subpart 1228.3—insurance 


1228.306 Insurance under fixed-price 
contracts. 
1228.306-70 Contracts for lease’of aircraft. 
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Sec. 
1228.306-70-1 Clauses. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 
Subpart 1228.1—Bonds 
1228.106 Administration. 


1228.106-6 Furnishing information. 

(a) The contracting officer shall upon 
request furnish the name and address of 
the prime contractor's surety to 
employees, suppliers, and 
subcontractors having a contractual or 
employment relationship with the prime 
contractor or a first-tier subcontractor. 
When furnishing such information, the 
inquirer may also be informed that: 

(1) An employee, supplier, or 
subcontractor having a contractual or 
employment relationship with a prime 
contractor or first-tier subcontractor has 
the right to sue the prime contractor's 
surety under the Miller Act for amounts 
owed for work performed or materials 
delivered; and 

(2) In order to avail himself of legal 
remedies provided by the Miller Act, an 
employee, supplier, or subcontractor 
having a contractual or employment 
relationship with a first-tier 
subcontractor must act within the 
following time frames: 

(i) Inform the prime contractor within 
90 days after the day on which the last 
of his work was performed or the day on 
which the last of his material was 
delivered, that he has not fully paid for 
such work or material; and 

{ii) File against the surety within one 
year after the day on which the last of 
his work was performed or the day on 
which the last of his material was 
delivered, any required court action for 
collection of amounts due. “Employees” 
as used in this paragraph means both 
supervisory and nonsupervisory 
employees who have furnished or have 
been requested to furnish labor in 
prosecution of the work required by the 
contract in question. See 1228.106-6(b) 
below for the contracting officer's 
responsibility with respect to laborers, 
mechanics, apprentices, trainees, 
watchmen and guards. 

(b) On construction contracts 
exceeding $2,000, if the contracting 
officer is informed, either through 
routine compliance checking, a 
complaint, or a request for information, 
that a laborer, mechanic, apprentice, 
trainee, watchman or guard employed 
by the contractor or subcontractor at 
any tier may have been paid wages less 
than those required by the applicable 
labor standards provisions of the 
contract, the contracting officer shall 
promptly initiate an investigation in 
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accordance with FAR Subpart 22.4, 
irrespective of the employee's rights 
under the Miller Act. When an 
employee's request for information is 
involved, the contracting officer shall 
inform the inquirer that such 
investigation will be made. Such 
investigation is required pursuant to the 
provisions of the Davis-Bacon Act, 
Contract Work Hours and Safety 
Standards Act, and Copeland (Anti- 
kickback) Act for assuring proper 
payment to such employees. Claims of 
such employees, along with claims of 
the United States referred to in 
1228.106-7 take precedence over claims 
of sureties. 


1228.106-7 Withholding contract 
payments. 

A surety which, pursuant to a Miller 
Act payment bond, has satisfied debts 
owed by the contractor to an employee 
of the contractor, a first-tier 
subcontractor, or a materialman 
supplying the contractor, obtains a right 
of subrogation to contract funds due the 
contractor and held by the Government. 
However, the surety’s subrogation rights 
are subject to any claims of the United 
States based on the contractor's debts to 
it and the Government's right to make 
payment to the contractor from.withheld 
funds if necessary to achieve timely 
completion of the contracts. 


1228.106-70 Execution and administration 
of bonds. 

(a) When required by Instruction Number 2 
of the standard bond forms, the evidence of 
authority of a principal's representative shall 
be a duly executed power of attorney reciting 
that the individual executing the bond or 
consent of surety is authorized to do so. A 
corporation, in lieu of such power of attorney, 
may submit a “Certificate as to Corporate 
Principal” in the format shown below. 


Certificate as to Corporate Principal 

A . certify that I am (Office 
held) of the corporation named as principal in 
the (performance) (and) (payment) bond(s); 
that who signed the said bond(s) on 
behalf of the principal was then (Capacity of 
which bond was executed) of said 
corporation; That I know his signature and 
that his signature therefore is genuine; and 
that said bond(s) was (were) duly signed, 
sealed, and attested for and on behalf of said 
corporation by authority of its governing 
body. 

(Affix Corporate Seal) 

(b) The surety shall be notified, as 
soon as feasible, of the contractor's 
failure to perform in accordance with 
the terms of the contract. 

(c) When a partnership is a principal 
on a bond, the names of all the members 
of the firm shall be listed in the bond 
following the name of the firm, and the 
phrase “a partnership composed of.” If a 


principal is a corporation, the state of 
incorporation must appear. 

(d) Performance or payment bond 
other than an.annual bond shall not 
antedate the contract to which it 
pertains. 

(e) Bonds shall be filed with the 
original contract to which they apply, or 
all bonds shall be separately maintained 
and reviewed quarterly for validity. If 
separately maintained, each contract 
file shall cross reference the applicable 
bonds. 


Subpart 1228.3—Insurance 


1228.306 insurance under fixed-price 
contracts. 


1228.306-70 Contracts for lease of 
aircraft. : 


1228.306-70-1 Clauses. 


(a) The clauses at 1252.228-71 through 
1252.228-73 shall, unless otherwise 
indicated by the specific instructions for 
their use, be inserted in any contract for 
the lease of aircraft (including aircraft 
used in out-service flight training). 

(b) Insert the clause in 1252.228-71 
except in the following circumstances: 

(1) When the hourly rental rate does 
not exceed $250.00 and the total rental 
cost for any single transaction is not in 
excess of $2,500 or 

(2) Where the cost of hull insurance 
does not exceed 19% of the contract 
rate, or 

(3) When the lessor’s insurer does not 
grant a credit for uninsured hours, 
thereby preventing the lessor from 
granting the same to the Government. 

(c) When fair market value of the 
aircraft can be determined, insert the 
clause at 1252.228-72. 

(d) Section 504 of the Federal Aviation 
Act of 1958 provides “* * * no lessor of 
any such aircraft * * * under a bona 
fide lease of thirty days or more, shall 
be liable * * * by reason of his interest 
as lessor or owner of the 
aircraft * * * for any injury to or death 
of persons, or damage to or loss of 
property * * * unless such 
aircraft * * * isin the actual 
possession or control of such person at 
the time of such injury, death, damage or 
loss * * * (Underscoring supplied.) On 
short-term or intermittent-use leasés, 
however, the owner may be liable for 
damage caused by operation of the 
aircraft. It is usual for the aircraft owner 
to retain insurance covering this liability 
during the term of such lease. Such 
insurance can, often for little or no 
increase in premium, be made to cover 
the Government's exposure to liability 
as well. In order to take advantage of 
this coverage, the Risks and Indemnities 
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clause prescribed in-paragraph (d)(1) 
below shall be used. / 
(1) Insert the.clause in 1052.228-73 in 

any contract for out-service flight 
training or for the lease of aircraft where 
the Government will have exclusive use 
of the aircraft for a period of less than 
thirty days. 

(2) Any contract for out-service flight 
training shall include a clause in the 
contract Schedule stating substantially 
that the contractor's personnel shall at 
all times during the course of the 
training be in command of the aircraft, 
and that at no time shall other personnel 
be permitted to take command of the 
aircraft. 


PART 1229—TAXES 


Subpart 1229.1—General 


1229.101 Resolving tax problems. 


(a) The Office of General Counsel will 
represent the Department in all 
negotiations under FAR Part 29. 

(b) Communications with the 
Department of Justice for representation 
or intervention in proceedings 
concerning taxes shall be made only by 
the General Counsel. 

(c) Matters involving foreign taxes 
requiring the assistance of other 
executive departments shall be 
forwarded to the General Counsel for 
appropriate action. 

(d) Tax problems which cannot be 
solved readily by reference to FAR Part 
29 shall be forwarded to the General 
Counsel through the administration legal 
counsel. The forwarding of tax problems 
to the General Counsel is particularly 
important where: 

(1) The amount of tax actually or 
potentially involved is substantial; 

(2) The legal incidence of a tax 
appears to be upon the United States or 
its property, a specific exemption 
pertinent to the transaction appears to 
exist, or a State or local tax appears to 
have a direct effect upon a transaction 
in interstate commerce; 

(3) Judicial or administrative action 
against a contractor is threatened; 

(4) The imposition or potential 
imposition of a tax is the result of an 
amendment of a tax law or a change of 
position by the tax authorities; or 

(5) The possibility exists of obtaining 
refunds of taxes previously paid. 

(e) Tax problems forwarded to the 
General Counsel shall be accompanied 
by the following material, which shall be 
furnished by the initiating office or by 
intervening offices: 

(1) A comprehensive statement of 
pertinent facts, including documents and 
correspondence. 
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(2) A copy of the contract. 

(3) A thorough review of the legal 
issues involved and recommended 
action to be taken. 

(4) If appropriate, a statement of the 
problem's effect(s) on procurement 
policies and procedures with 
recommendations. 

(f) Information copies of tax-related 
correspondence shall be sent to the 
procurement executive. 

(Sec. 205(C) Federal Property and 


Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1230—COST ACCOUNTING 
STANDARDS 


Subpart 1230.3—CAS Contract 
Requirements 


1230.304 Waiver. 


The head of the contracting activity is 
authorized to waive CAS requirements 
for nondefense contracts. 

(Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1231—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


Subpart 1231.1—Applicability 


1231.101 Objectives. 


Requests for individual deviations to 
the cost principles shall be submitted to 
the agency head. Requests for 
administration supplemenfs and class 
deviations shall be submitted through 
the Senior Procurement Executive who 
will coordinate the request with the 
Civilian Agency Acquisition Council. 
(Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1232—CONTRACT FINANCING 
Subpart 1232.1—General 


Sec. 
1232.102 Description of contract financing 
methods. 


Subpart 1232.4—Advance Payments 
1232.402 General. 


Subpart 1232.5—Progress Payments Based 

on Costs 

1232.501 General. 

1232.501-2 Unusual progress payments. 

1232.502 Preaward matters. 

1232.502-2 Contract finance office 
clearance. 

1232.504 Subcontracts. 


Subpart 1232.7—Contract Funding 


1232.702 Policy. 
1232.703 Contract funding requirements. 
1232.703-1 General. 


Subpart 1232.70—Prompt Payments 


Sec. 
1232.7001 Prompt payments. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1232.1—General 


1232.102 Description of contract financing 
methods. 


Progress payments based on a 
percentage or stage of completion are 
authorized for use as a payment method 
under DOT contracts or subcontracts for 
construction, alteration or repair, and 
shipbuilding and conversion. For all 
other contracts, progress payment 
provisions shall be based on costs, as 
provided in FAR Subpart 32.5, and 
Subpart 1232.5, of this chapter, except 
that progress payments based on a 
percentage or stage of completion may 
be authorized by the head of the 
contracting activity when a 
determination is made that progress 
payments based on costs cannot be 
practically employed and that it is 
feasible to administer progress 
payments based on a percentage or 
stage of completion. 


Subpart 1232.4—Advance Payments 


1232.402 General. 


(a) The head of the contracting 
activity shall have the responsibility and 
authority for making findings and 
determinations concerning advance 
payments, except advance payments in 
excess of $50,000 pursuant to Pub. L. 85- 
804, as amended, must be approved by 
the Secretary of Transportation. This 
authority may not be redelegated. 

(b) Before requesting authorization for 
any advance payment arrangements, the 
proposed advance payments shall be 
coordinated with the finance office. 


Subpart 1232.5—Progress Payments 
Based on Costs 


1232.501 General. 


1232.501-2 Unusual progress payments. 


Requests for unusual progress 
payments will not be considered as a 
handicap or adverse factor in the award 
of a contract, provided the bid or 
proposal is not conditioned on approval 
of such request. 


1232.502 Preaward matters. 
1232.502-2 Contract finance office 
clearance. 


The approving authority for actions 
specified in FAR 32.502-2 is the head of 
the contracting activity. 
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1232.504 Subcontracts. 


The head of the contracting activity is 
the approving official for unusual 
progress payments to subcontractors. 


Subpart 1232.7—Contract Funding 


1232.702 Policy. 


In addition to the requirements of (a) 
in the-second sentence of FAR 32.702, 
and for fixed price incentive or 
redeterminable contracts, the 
contracting officer shall prior to award 
ensure that sufficient funds are 
available to cover the ceiling price 
thereof. 


1232.703 Contract funding requirements. 


1232.703-1 General. 


Incrementally funded cost 
reimbursement contracts shall state: 

(a) The limit of the Government's 
liability (i.e., amount of funds available); 
(b) The portion of the contract scope 
(i.e. specific property or services, or 
period of time) for which funds are 

available; 

(c) The proportionate cost and fee for 
the property, services or period 
identified per (b) above; and 

(d) For contracts containing 
separately priced portions (e.g. Task 
Order contracts), the individual cost and 
fee for each incrementally funded 
portion. 


Subpart 1232.70—Prompt Payments 


1232.7001 Prompt payments. 


Pending future coverage in the FAR, 
administrations shall implement Pub. L. 
97-177 (the Prompt Payment Act) and 
Office of Management and Budget 
(OMB) Circular A-125, by continuing to 
follow the policies and procedures in 
FPR Temporary Regulation 66, Prompt 
Payment Procedures (dated October 5, 
1982) and Supplement 1 thereto (dated 
September 29, 1983), and administration 
procedures instituted thereunder. 


PART 1233—PROTESTS, DISPUTES, 
AND APPEALS 


Subpart 1233.1—Protests 


Sec. 

1233.103 Protests to the agency. 
1233.104 Protests to GAO. 
1233.105 Protests to GSBCA. 


Subpart 1233.2—Disputes and Appeals 


1233.211 Contracting officer's decision. 

1233.212 Contracting officer's duties upon 
appeal. 

1233.213 Obligation to continue 
performance. 

1233.270 Department of Transportation 
Contract Appeals Board. 
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Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)}. 48 CFR 1.301; 49 CFR 1.59. 


1233.103 Protests to the agency. 


The Assistant Secretary for 
Administration is responsible for the 
determination authorizing award of a 
contract prior to resolution of a protest. 
Requests should be submitted for 
approval through the Senior 
Procurement Executive. 


1233.104 Protests to GAO. 


(a) General. Prior to submitting a 
protest response to GAO, the completed 
response shall be submitted to the 
Senior Procurement Executive for 
review and coordination. The head of 
the contracting activity has the 
responsibility to provide GAO with the 
information required by FAR 
33.103{a)(6). 

(b) Protests before award. The 
Assistant Secretary for Administration 
is responsible for the determination 
authorizing award of a contract prior to 
resolution of a protest. Requests should 
be submitted for approval through the 
Senior Procurement Executive. 


1233.105 Protests to GSBCA. 


Prior to submitting a protest response 
to GSBCA, the completed response shall 
be submitted to the Senior Procurement 
Executive for review and coordination. 


Subpart 1233.2—Disputes and Appeals 
1233.211 Contracting officer’s decision. 


In the second sentence of FAR 
33.211(a)(4){v), contracting officers shall 
replace “* * * the Board of Contract 
Appeals * * *” with: “Department of 
Transportation Contract Appeals Board 
(S-20), 400 7th Street, SW., Washington, 
D.C. 20590." 


1233.212 Contracting officer's duties - 
upon appeal. 

Upon receipt of notice of appeal by a 
contractor, the contracting officer will 
notify administration legal counsel who 
will appoint an attorney to represent the 
Government before the Contract 
Appeals Board. 


1233.213 Obligation to continue 
performance. 

The contracting officer shall use the 
clause at FAR 52.233-1, Disputes, with 
its Alternate I where continued 
performance is vital to national security, 
the public health and welfare, critical/ 
major agency programs, or other 
essential supplies or services whose 
timely reprocurement from other sources 
would be impracticable. 


1233.270 Department of Transportation 
Contract Appeals Board. 

Title 49, Subchapter A, establishes the 
Department of Transportation Contract 
Appeals Board, pursuant to Pub. L. 95- 
563, prescribes its functions and 
procedures, provides for the 
appointment of a Chair, a Vice-Chair, 
and members of the Board, and sets 
forth their duties. 


PART 1234—MAJOR SYSTEM 
ACQUISITION 


1234.002 Policy. 

DOT’s implementation of OMB 
Circular No. A-109 and FAR Part 34 is 
contained in DOT Orders 4200.9A 
Acquisition of Major Systems, and 
4200.14B Major Systems Acquisition 
Review and Approval. 

(Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)}. 48 CFR 1.301; 49 CFR 1.59} 


PART 1235—RESEARCH AND 
DEVELOPMENT CONTRACTING 


Sec. 
1235.003 Policy. 
1235.010 Scientific and technical reports. 
1235.070 Contract clause. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


1235.003 Policy. 

Recoupment. It is DOT policy in 
negotiating contracts under which the 
Government pays a part or all of the 
costs of research or development to 
recover a fair share of its investment 
when the product(s) thus developed or 
their related technology is sold or 
licensed to a foreign government, 
international organization, foreign 
commercial firm or domestic 
organization (all of which are 
collectively termed “customers”). (See 
1235.70 below for instructions on use of 
the recoupment clause). 


1235.010 Scientific and technical reports. 

When the statement of work calls for 
a scientific and technical report which 
presents interim and final results of R&D 
work, the contracting officer shall insure 
that DOT document DOT-TST-75-97 
(Appendix 1 to DOT Order 1700.18 
Acquisition, Publication and 
Dissemination of DOT Scientific and 
Technical Reports) is included in the 
contract. 


1235.070 Contract clause. 

Contracting officers shall insert the 
clause at.1252.235-71 “Recoupment of 
Development Costs” in contracts which: 
(a) Totally or partly require design, 
research, development, test or 
experimental (D, R, D, T or E) work; (b) 
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call for a product (e.g., equipment, 
hardware, software or a combination 
thereof) to be delivered as an end item; 
and (c) involve D, R, D, T or E valued at 
$1,000,000 or more. 


PART 1236—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 


Subpart 1236.2—Special Aspects of 
Contracting for Construction 


Sec. 

1236.203 Government estimate of 
construction costs. 

1236.206 Liquidated damages. 

1236.209 Construction contracts with 
architect-engineer firms. 


Subpart 1236.3—Special Aspects of Formal 
Advertising in Construction Contracting 


1236.305 Preconstruction conference. 


Subpart 1236.5—Contract Clauses 


1236.570 Special precautions for work at 
operating airports. 

Subpart 1236.6—Architect-Engineer 

Services 

1236.602 Selection of firms for architect- 
engineer contracts. 

1236.602-1 Selection criteria. 

1236.602-2 Evaluation boards. 

1236.603-3 Evaluation board functions. 

1236.602-4 Selection authority. 

1236.602-5 Short selection processes for 
contracts not to exceed $10,000. 

1236.603 Collecting data on and appraising 
firms’ qualifications. 

1236.606 Negotiations. 

1236.606-70 General. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486{c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1236.2—Special Aspects of 
Contracting for Construction 


1236.203 Government estimate of 
construction costs. 


(a) The Government estimate shall be 
designated “For Official Use Only” 
unless the nature of the information 
therein requires a security classification, 
in which event it shall be handled in 
accordance with applicable security 
regulations. The “For Official Use Only” 
designation shall be removed only when 
the estimate is made public in 
accordance with instructions below. 

(b) If the acquisition is by sealed 
bidding, a sealed copy of the detailed 
Government estimate shall be filed with 
the bids until bid opening. After the bids 
are read and recorded, the “For Official 
Use Only” designation shall be removed 
and the estimate shall be read and 
recorded in the same detail as the bids. 

(c) If the acquisition is by negotiation, 
the following procedures apply: (1) The 
overall amount of the Government's 
estimate shall not be disclosed prior to 
award; (2) at the time of award the “For 
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Official Use Only” designation on the 
Government's estimate shall be 
removed; and (3) after award, the 
Government's estimate may be revealed, 
upon request. 


1236.206 Liquidated damages. 


Liquidated damages provisions are 
generally appropriate in construction 
contracts in accordance with the 
provisions of FAR Subpart 12.2. 
However, inclusion of liquidated 
damages provisions may be 
inappropriate in situations such as a 
construction contract consisting of 
repairs, alterations or improvements 
where any delay in the completion 
would still permit the user to continue 
its normal function in an uninterrupted 
manner, without resulting in added 
expense to the Government. 


1236.209 Construction contracts with 
architect-engineer firms. 


(a) As provided in FAR 36.209, no 
contract for construction shall be 
awarded (as the result of either a 
solicited or unsolicited proposal) to the 
architect-engineer (A-E) firm 
responsible for the design of the facility 
to be constructed, or to any subsidiary 
or affiliate of that firm, without the 
approval of the agency head. This 
approval authority may not be 
redelegated. 

(b) Unless a construction award to an 
A-E design firm is approved per (a) 
above, an A-E firm selected for 
negotiation of an architect-engineer 
services contract which, together with 
its subsidiaries or affiliates, possesses 
construction capabilities, shall be 
advised of the policy set forth in 
paragraph (a) above prior to the 
initiation of negotiations. The firm shall 
have the option of either: 

(1) Declining to enter into contract 
negotiations in order to be eligible to 
compete for the related construction 
contract; or 

(2) Entering into contract negotiations 
with the clear understanding that, if 
such negotiations are successful, the 
firm (including its subsidiaries or 
affiliates) will be ineligible to compete 
for the related construction contract. 
This understanding shall be certified by 
the architect-engineer firm upon the 
completion of negotiation, and the 
certification shall be entered into the 
official contract file. 

(c) Architect-Engineer firms awarded 
a construction contract under 
1236.209(a) shall not be engaged to 
supervise and inspect, on behalf of the 
Government, the construction of the 
facility under the contract. 


Subpart 1236.3—Special Aspects of 
Formal Advertising in Construction 
Contracting 


1236.305 Preconstruction conference. 


(a) When the contracting officer 
considers such action warranted, he/she 
shall arrange a preconstruction 
conference with the contractor and such 
subcontractors as the contractor may 
designate to assure that there is a clear 
understanding of the contract 
requirements (including labor standards 
provisions) and the rights and 
obligations of the parties. 

(b) DOT Form F 4220.3 titled 
“Preconstruction Conference Agenda 
and Checklist”, or a similar checklist, 
shall be used as the agenda of, or 
checklist for, the preconstruction. 
conference. 


Subpart 1236.5—Contract Clauses 


1236.570 Special precautions for work at 
operating airports. 

Where any acquisition will require 
work at an operating airport, insert the 
clause at 1252.236-71 in the solicitation 
and contract. 


Subpart 1236.6—Architect-Engineer 
Services 


1236.602 Selection of firms for architect- 
engineer contracts. 


1236.602-1 Selection criteria. 


(a) Appropriate criteria in addition to 
those under FAR 36.602-1 (a) may 
include, but are not limited to, the 
criteria listed below. The extent to 
which these criteria are used will 
depend on the size and the complexity 
of the project. For instance, for small 
and straightforward projects, 
particularly those under $10,000, the 
data provided by the Standard Forms 
254 and 255 may provide an adequate 
measure of the firm’s experience and 
qualifications required for the project. 
However, on larger and more complex 
projects, the evaluation criteria should 
be extended to consider such factors as 
the firm's suggested design approach, 
plus methods, design ability, such as: 

(1) Specialized Experience of the Firm- 
Relevant recent experience of the firm 
(including joint venture or association) 
in projects similar to the one being 
solicited. 

(2) Capability and Capacity of Firm to 
Accomplish the Work— 

(i) Relevant recent experience and 
technical knowledge of key project 
personnel, and key outside consultants. 

(ii) Total number of personnel the A-E 
firm employs in the technical disciplines 
required for the proposed work. 


14827 


(iii) Firm’s current workload. Total 
number of ongoing projects, their 
construction value or A-E fee, and 
percentage of completion. 

(3) Design Ability and Understanding 
of the Requirements— 

(i) Technical approach (planning and 
design process, overall planning and 
design philosophy), possible concepts 
(narrative), special design opportunities, 
innovative design possibilities 
(including environmental), and 
provisions for the handicapped. 

(ii) Understanding of, and Experience 
in, Energy Conservation Design. 

(A) Approach to maximizing energy 
conservation. 

(B) Project building and equipment 
systems that would significantly impact 
energy consumption. 

(C) Criteria and engineering 
considerations to be used in building 
and equipment design. 

(D) Examples of previously used 
design techniques and measure of 
results (in Btus consumed per square 
foot or energy costs). 

(iii) Proposed project schedule and 
man-loading plan. 

(iv) Quality of examples of previous 
work. 

(v) Design Recognition. Major awards 
and other major recognition the firm or 
members of the firm have received for 
design excellence. 

(4) Organization and Management: 

(i) Project team organization and key 
personnel roles and responsibilities. 

(ii) Project management procedures 
such as coordination of design effort 
among technical disciplines. 

(iii) Methods used to control project 
schedule and construction cost 
estimates. 

(iv) Quality control procedures. 


¢ (v) A-E client relationship. 


(5) Past Record of Performance: 

(i) DOT and other Government 
contracts. 

(ii) Contracts with private industry. 

(iii) Quality of work. 

(iv) Ability to meet contractual 
performance/delivery schedules. 

(v) Accuracy of construction cost 
estimates (compared to construction 
bids received and value of awarded 
construction contract). 

(vi) Number, dollar amount and 
reason for construction change orders. 
(vii) A-E/client relationship. (For 

Government contracts, the above 
information is available from SF 1421- 
Performance Evaluation (A-E)). 

(b) If design competition is to be used 
(see FAR 36.602-1(b)), written approval 
by the agency head shall be obtained 
prior to soliciting proposals. 
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(c)(1) The following evaluation 
criterion reflects Department policy and 
shall be used in the A-E evaluation 
process for A-E acquisitions above 
$10,000. It shall be used separately from 
the other criteria in terms of bonus or 
penalty points to the basic numerical 
evaluation rating. 

(2) Minority/Women Employment— 
Percentage of minority employees in all 
job classifications and pay scales, 
noting the percentage of minorities in 
the immediate locality and general 
surrounding area. In addition, the 
number of women in all job 
classifications and pay scales shall also 
be considered. 


1236.602-2 Evaluation boards. 

Heads of contracting activities shall 
establish an ad-hoc architect-engineer 
evaluation board for each acquisition of 
architect-engineer (A-E) services. This 
authority may be redelegated not lower 
than one level above the contracting 
officer. For acquisitions where the 
estimated A-E fee is $200,000 or more, 
the HCA shall notify the Senior 
Procurement Executive prior to 
establishing the A-E evaluation board. 
For A-E acquisitions above $10,000, the 
following requirements apply in addition 
to those set forth in FAR 36.602-2: 

(a) The A-E evaluation board shall be 
composed of the following members: 

(1) One member with experience in 
acquisition of A-E services. This 
member will normally be the contracting 
officer or the contract negotiator. 

(2) One or more members with 
technical experience in the fields of 
architecture, engineering or 
construction. These members will 
normally be from the organization 
responsible for establishing the A-E 
work requirements. 

(3) One member with technical 
knowledge of the functional (user) 
requirements of the project. 

(4) One member from OST if 
appointed by the Senior Procurement 
Executive, where the A-E fee is $200,000 
or more. 

(5) Other special members as are 
deemed necessary. 

(b) A-E board members may be 
appointed from among highly qualified 
professional employees of other 
Government agencies or the private 
sector who are engaged in the practice 
of architecture, engineering, 
construction or related professions. 
When a proposed architect-engineer 
evaluation board includes a member 
from the private sector, the Senior 
Procurement Executive shall be notified 
before the board is established. 

(c) Administrations that do not have: 
(1) Personnel experienced in A-E 


selection procedures; or (2) personnel 
with the necessary technical disciplines 
to evaluate A-E firms for a particular 
project, may request the assistance of 
the Senior Procurement Executive in 
establishing the A-E evaluation board. 


1236.602-3 Evaluation board functions. 
For A-E acquisitions above $10,000, 
the A-E evaluation board shall perform 
the following functions in addition to, or 

in combination with, those of FAR 
36.602-3, and in the sequence indicated: 

(a) Analyze the nature and scope of 
the project work requirements. 

(b) Develop the evaluation criteria 
and rating systems to be used in 
screening firms for the pre-selection list 
and in the final selection. The screening 
criteria should be based only on 
information provided by the Standard 
Forms 254 and 255. 

(c) Prepare the public announcement 
for the project and provide it to the 
contracting office for publication. 

(d) Screen the Standard Forms 254 
and 255 and any other qualification data 
received in response to the public 
announcement of the project and 
prepare a pre-selection list of the best 
qualified firms for further consideration. 
The pre-selection list must consist of at 
least three firms. 

(e) When appropriate, obtain in 
writing more specific and detailed 
qualification, experience and past 
performance data (see 1236.602-1(a)) not 
provided by the Standard Forms 254 and 
255 which are needed to evaluate the 
firms using the criteria established for 
final selection. The firms should also be 
provided with a description of the 
nature and the scope of work to be 
accomplished to assist the firm in its 
response. The A-E firms shall be 
advised not to submit price proposals, 
design sketches, drawings or design 
data at the time the qualification and 
past performance information is due. 

(f) Conduct interviews with the firms 
on the-pre-selection list. As part of the 
interview, the architect-engineer firms 
shall be given an opportunity to make 
an oral presentation of their 
qualifications and experience, proposed 
project approach and any other relevant 
data. The project manager and other key 
project personnel and consultants 
proposed by a firm should participate in 
the interview. 

(g) Whenever it is practical and 
advantageous, the A-E evaluation board 
should visit the offices of the A-E firms 
on the pre-selection list to inspect their 
facilities and work environments, to 
meet members of the proposed project 
team, and to see both work in progress 
and additional examples of completed 
projects. 
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(h) Review the Standard Forms 254 
and 255 and other experience and 
qualification data for each-firm on the 
pre-selection list, and perform a 
systematic numerical evaluation rating’ 
of the firms. 

(i) Develop a rank order listing of at 
least three firms considered most highly 
qualified to perform the required work, 
based on the numerical evaluation 
ratings of the firms on the pre-selection 
list. 

(j) Prepare a report to the HCA, or the 
official holding authority to establish A- 
E boards, which shall include in 
sufficient detail: (1) The extent of the 
board's review and evaluation; (2) the 
list described in (i) above; (3) 
recommendations; and (4) 
considerations on which the 
recommendations are based. 


1236.602-4 Selection authority. 


(a) The HCA or the official holding 
authority to establish A-E boards shall 
review the recommendations of the A-E 
evaluation board. The recommendations 
of the A-E evaluation board will 
normally be approved, unless the report 
does not adequately support the 
recommendations. If the 
recommendations are not approved, the 
A-E evaluation board shall be required 
to reconvene until an acceptable set of 
recommendations is agreed upon. 

(b) The approved report shall serve as 
authorization for the contracting officer 
to commence negotiations with the A-E 
firm ranked number one by the A-E 
evaluation board. 


1236.602-5 Short selection processes for 
contracts not to exceed $10,000. 


Administrations are authorized to use 
either of the short selection processes of 
FAR 36.6025-5. 


1236.603 Collecting data on and 
appraising firms’ qualifications. 


Because it is the Department's policy 
to establish ad hoc evaluation boards 
instead of permanent boards to select 
architect-engin¢ers, each administration 
shall-establish, or designate, an office or 
offices to meet the requirements of FAR 
36.603(a). Administrations may choose 
not to maintain A-E qualification data 
files and arrange to use existing data 
files of other DOT organizations 
including the files available in the Office 
of Installations and Logistics, OST (M- 
60). If any organization chooses this 
option, it should forward all A-E 
qualification data it receives from 
interested firms to the organization 
maintaining the data file. 
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1236.606 Negotiations. 


1236.606-70 General. 


The limitation on architect-engineer 
fees of 6% of the estimated construction 
cost applies to all services that are an 
integral part of the production and 
delivery of plans, designs, drawings and 
specifications of a construction project. 
(See FAR 15.903(d).) The limitation, 
however, does not apply to the cost of 
investigative and other services 
including but not limited to the 
following: 

(a) Development of program 
requirements (scope of work). 

(b) Determination of project 
feasibility. 

(c) Preparation of drawings of an 
existing facility, where current drawings 
are not available. 

(d) Subsurface investigations (soil 
borings). 

(e) Structural, electrical and 
mechanical investigations of an existing 
building, where current information is 
not available. 

(f) Surveys: topographic, boundary, 
utility. 

(g) Preparation of models, color 
renderings, photographs or other 
presentation materials. 

(h) Travel and per diem for special 
presentations. 

(i) Supervision and inspection of 
construction. 

(j) Preparation of operating and 
maintenance manuals. 

(k) Master planning. 


PART 1237—SERVICE CONTRACTING 


Subpart 1237.1—Service Contracts— 
General 


Sec. 

1237.104 Personal services contracts. 

1237.104-70 Taxes. 

1237.104-71 Administrative treatment. 

1237.110 Solicitation provisions and 
contract clauses. 


Subpart 1237.2—Consulting Services 


1237.204 Policy. 

1237.205 Management controls. 

1237.270 Contracts for stenographic 
reporting services. 


Subpart 1237.70—Mortuary Services 


1237.7000 
1237.7001 
1237.7002 
1237.7003 


Scope of subpart. 
Acquisition by contract. 
Area of performance. 
Schedule format. 
1237.7004 Small purchases. 
1237.7005 Solicitation provisions and 
contract clauses. 
Authority: Sec. 205 (C) Federal Property 
and Administrative Services Act, as amended 
(40 U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1237.1—Service Contracts— 
General 


1237.104 Personal services contracts. 


1237.104-70 Taxes. 

Where the individual is to render 
personal services, the compensation 
generally is subject to FICA (Social 
Security), FUTA (Unemployment 
Compensation), and Federal income 
withholding taxes. It may also be 
necessary to report or withhold state 
income tax under 5 U.S.C. 5517. The 
contracting officer shall take 
appropriate steps in coordination with 
the cognizant personnel office to have 
deductions and reports made where 
required by law. ° 


1237.104-71 Administrative treatment. 

Individuals who are to render 
personal services under contract are 
charged against personnel ceilings in the 
same way as experts and consultants 
employed by excepted appointments. 
Also, the cognizant personnel office 
must maintain certain records on 
individuals who render personal 
services. Therefore, the contracting 
officer shall effect necessary 
coordination with the cognizant 
personnel office before award of a 
contract for personal services and may 
also designate the appropriate personnel 
officer as his representative for the 
purpose of obtaining necessary data 
from the contractor for tax withholding 
purposes, for suitability investigation 
under Executive Order 10450, and for 
administering applicable conflict of 
interest provisions. 


1237.110 Solicitation provisions and 
contract clauses. 

Contracting officers shall insert the 
provision at 1252.237-71 “Qualifications 
of Employees” in all solicitations and 
contracts for services which require 
performance at a Government facility. 


Subpart 1237.2—Consulting Services 


1237.204 Policy. 

In addition to the prohibitions 
regarding consulting services listed at 
FAR 37.204(c), the following apply: 

(a) Consulting services shall normally 
be obtained only on an intermittent or 
temporary basis; repeated or extended 
arrangements are not to be entered into 
except under extraordinary 
circumstances. 

(b) Grants and cooperative 
agreements shall not be used to acquire 
consulting services. 


1237.205 Management controis. 
DOT management controls, including 
approvals required, are set forth in DOT 
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Order 4200.15, Criteria and Guidelines 
for the Use of Consulting Services. 


1237.270 Contracts for stenographic 
reporting services. 

Stenographic reporting services 
normally are provided by Federal 
Government employees appointed under 
the usual civil service procedures. 
However, these services may be 
acquired by contract from individuals or 
firms pursuant to 5 U.S.C. 3109 or other 
statutory authority where there are 
variable requirements or insufficient 
qualified personnel, and necessity of 
economy to the Government demands 
acquisition by contract. Such contracts 
normally shall be written on an end- 
product basis and payment made 
according to delivered items (e.g., 
number of copies of transcript, words 
per page, etc.), and the contractor 
ordinarily shall be required to furnish 
the necessary material (typewriter, 
paper, bindings, etc.). These contracts 
are subject to all provisions of this 
subpart. 


Subpart 1237.70—Mortuary Services 


1237.7000 Scope of subpart. 

This subpart is applicable only to the 
Coast Guard. It sets forth acquisition 
procedures peculiar to contracts for 
mortuary services (the care of remains) 
of Coast Guard personnel. 


1237.7001 Acquisition by contract. 


(a) Where an existing contract for the 
care of remains is not available for 
Coast Guard use, acquisition of such 
services shall be accomplished by 
sealed bidding except where negotiation 
is authorized. 

(b) The contract format and terms and 
conditions set forth in this subpart are 
appropriate for inclusion in a 
requirements type contract. They should 
be altered as deemed necessary by the 
contracting officer to fit a different 
contract type or acquisition situation. 


1237.7002 Area of performance. 


Each contract for care of remains 
shall clearly define the geographical 
area covered by the contract. The area 
shall be determined by the activity 
entering into the contract in accordance 
with the following general guidelines. It 
shall be an area using political 
boundaries, streets, and other features 
such as demarcation lines. Generally, 
this should be a size roughly equivalent 
to the contiguous metropolitan or 
municipal area enlarged to include the 
activities served. In the event the area of 
performance best suited to the needs of 
a particular contract is not large enough 
to include a carrier terminal commonly 
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used by people within such area, the 
contract area of performance shall 
specifically state that it includes such 
terminal as a pickup or delivery point. 


1237.7003 Schedule format. 

Set forth below is an example of a 
schedule format suitable for use in 
solicitations. 


1. For a type | casket, 
and services in 
accordance with 
specifications 

2. For a type I casket, 
standard size supplies 


1237.7004 Small purchases. 

Purchases under $25,000 which cannot 
be.covered by any existing contract 
shall be handled in accordance with 
FAR Part 13. 


1237.7005 Solicitation provisions and 
contract clauses. 

(a) All the regulatory citations in this 
1237.7005 are to the Department of 
Defense (DOD) FAR Supplement (except 
that to FAR 52.245-4 in paragraph (e) 
below). 

(b) The contracting officer shall insert 
the DOD provision at 52.237-7100, 
“Award to Single Bidder,” in sealed bid 
solicitations for mortuary services 
contracts. 

(c) The contracting officer shall insert 
the DOD provision at 52.237-7101, 
“Award to Single Offeror,” in negotiated 
solicitations for mortuary services 
contracts. 

(d) The contracting officer shall insert 
the following DOD clauses in mortuary 


services solicitations and contracts 


except those for port of entry 
requirements: 
52.237-7102, Requirements; 
52.237-7103, Area of Performance; 
52.237-7104, Specifications; 
52.237-7105, Using Activities; 
52.237-7106, Delivery Orders and Invoices; 
52.237-7107, Delivery and Performance; 
52.237-7108, Subcontracting; 
52.237-7109, Additional Default Provisions; 
52.237-7110, Group Interment; 
52.237-7111, Professional Requirements; 
52.237-7112, Facility Requirements; 
52.237-7113, Preparation History. 


(e) In port of entry solicitations and 
contracts for mortuary services, the 
contracting officer shall insert the 
Government-Furnished Property (Short 
Form) clause at FAR 52.245—4 and all of 
the DOD clauses in paragraph (d) above 
except the “Area of Performance” and 
“Facility Requirements” clauses. 


PART 1242—CONTRACT 
ADMINISTRATION 


Subpart 1242.1—Interagency Contract 
Administration and Audit Services 


Sec. 
1242.101 — Policy. 


Subpart 1242.2—Assignment of Contract 

Administration 

1242.203 Retention of contract 
administration. 

1242.203-70 Contract clauses. 


Subpart 1242.7—Indirect Cost Rates 


1242.705 Final indirect cost rates. 

1242.705-2 Auditor determination 
procedure. 

1242.708 Quick-closeout procedure. 


Subpart 1242.12—NOVATION and Change- 

of-Name Agreements 

1242.1202 Responsibility for executing 

agreements. 

1242.1203 Processing agreements. 
Authority: Sec. 205(C) Federal Property and 

Administrative Services, Act, as amended (40 

U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1242.1—Iinteragency Contract 
Administration and Audit Services 


1242.101 Policy. 


It is the policy of the Department of 
Transportation to make optimum use of 
the contract administration, audit and 
related support functions available from 
the Depariment of Defense and other 
Government agencies. However, 
technical direction of all contracts 
awarded, regardless of the agency 
responsible for administration, shall 
remain with DOT. 
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Subpart 1242.2—Assignment of 
Contract Administration 


1242.203 Retention of contract 
administration. 


(a) Except as provided elsewhere in 
FAR 42.203, DOT contracting officers 
shall retain contract administration 


responsibility when it is clear that the 


contracting office can best perform this 
function. 

(b) In all cases, the contracting officer 
shall retain the responsibility for 
contract administration related to the 
clause entitled “Contractor Testimony” 
(see 1242.203-70). 


1242.203-70 Contract clauses. 


{a) The contracting officer shall insert 
the clause at 1252.242-71 “Contractor 
Testimony” in all solicitations and 
contracts issued by the National 
Highway Traffic Safety Administration. 
The clause may be used by other 
administrations, as deemed appropriate. 

(b) The contracting officer shall insert 
the clause at 1252.242-72 “Dissemination 
of Contract Information” in all DOT 
contracts except those whose statement 
of work requires the release or 
coordination of information. 

(c) The contracting officer may use the 
clause at 1252.242-70 “Dissemination of 
Information—Educational Institutions” 
in lieu of the clause at 1252.242-72 in 
DOT research contracts with 
educational institutions, except those 
whose statement of work requires the 
release or coordination of information. 


Subpart 1242.7—Indirect Cost Rates 


° 1242.705 Final indirect cost rates. 


1242.705-2 Auditor determination 
procedure. 

DOT contracting officers shall request 
final indirect cost rate determinations in 
accordance with DOT Order 8000.1A. 


1242.708 Quick-closeout procedure. 


DOT contracting officers may utilize 
quick-closeout procedures, in 
accordance with 1204.804-5(b), on 
contracts not exceeding $250,000, 
provided the stipulations at FAR 
42.708(a) (1) through (3) are met. 


Subpart 1242.12—Novation and 
Change-of-Name Agreements 


1242.1202 Responsibility for executing 
agreements. 

When more than one administration 
has outstanding contracts with a 
contractor seeking a novation or change 
of name agreement, a single agreement 
covering all such contracts shall be 
executed by the administration having 
the largest unsettled (unbilled plus 
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billed but unpaid) dollar balance. Such 
agreements shall be executed by a 
contracting officer of the appropriate 
office listed below: 


Federal Aviation Administration 

Director, Acquisition and Materiel Service, 
800 Independence Avenue, SW., 
Washington, D.C. 20591 


Federal Highway Administration 


Office of Contracts and Procurement, 400 7th 
St., SW., Washington, D.C. 20590 


U.S. Coast Guard 


Commandant (GFCP), 2100 Second Street, 
SW., Washington, D.C. 20593 


Federal Railroad Administration 


Office of Procurement, 400 7th St., SW., 
Washington, D.C. 20590 


St. Lawrence Seaway Development 

Corporation : 

Office of Procurement and Supply, 800 
Independence Avenue, SW., Washington, 
D.C. 20591 


Research and Special Programs 

Administration 

Procurement Division, DMA-14, 400 7th 
Street, SW., Washington, D.C. 20590 

Transportation Systems Center, Acquisition 
Division, DTS-85, Kendall Square, 
Cambridge, Massachusetts 02142 


National Highway Traffic Safety 

Administration 

Office of Contracts and Procurement, NAD- 
30, 400 7th Street, SW., Washington, D.C. 
20590 


Office of the Secretary of Transportation 


Procurement Division (M-43), 400 7th St., 
SW., Washington, D.C. 20590 


Urban Mass Transportation Administration 

Office of Procurement and Third Party, 
Contract Review, 400 7th St., SW., 
Washington, D.C. 20590 


Maritime Administration 

Office of Management Services and 
Procurement, 400 7th St., SW., Washington, 
D.C. 20590 


1242.1203 Processing agreements. 

(a) The administration processing a 
proposed novation agreement shall 
promptly provide notice of the proposed 
agreement, including the list of contracts 
as required by FAR 42.1203(b)(2), to the 
other administrations having contracts 
with the contractor or contractors 
concerned. Such notice shall be 
transmitted to the appropriate addressee 
listed in 1242.1202 above. Within 30 
days after receipt of such notice, the 
administration(s) may submit comments 
to the processing administration. These 
comments shall be considered prior to 
execution of the proposed agreement. 
The absence of comment from an 
administration within 30 days after its 
receipt of notice of a proposed novation 


agreement shall be construed as 
approval by that administration. 

(b) Where substantial alteration or 
additions to the formats set forth in FAR 
42.1204 and FAR 42.1205 are considered 
appropriate by the administration 
processing the proposed agreement, that 
administration shall coordinate the 
agreement with the other 
administrations affected by the 
agreement prior to execution. Any 
objection shall be resolved before the 
agreement is executed. 

(c) A signed copy of the executed 
novation agreement or change of name 
agreement shall be forwarded to the 
contractor. A signed copy shall be 
retained in the administration executing 
the agreement. Where more than one 
administration is involved, two copies of 
the agreement shall be distributed to the 
appropriate addressee listed in 
1242.1202. 

(d) After execution and distribution of 
an agreement, a modification (Standard 
Form 30) shall be prepared by the 
processing activity incorporating a 
summary of the agreement and attaching 
a complete list of the contracts affected. 
For single administration agreements, 
three copies of the Standard Form 30 
shall be furnished for each contract to 
the contracting offices concerned and, 
for multi-administration agreements, to 
the appropriate addressee listed in 
1242.1202. 


PART 1244—SUBCONTRACTING 
POLICIES AND PROCEDURES 


Subpart 1244.3—Contractors’ Purchasing 
Systems Reviews . 


1244.302 Requirements. 

In those cases where contractor 
purchasing system review (CPSR) 
approval may be required, the 
contracting officer will obtain the 
following information from prospective 
contractors: 

{a) Date of most recent CPSR; 

(b) Name, address, and telephone 
number of the administrative 
contracting officer who conducted the 
most recent CPSR; and 

(c) Expected total dollar value of 
negotiated sales to the Government over 
the next 12 month period. 

(Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1245—GOVERNMENT 
PROPERTY 


Subpart 1245.1—General 


Sec. 
1245.101 Definitions. 
1245.102 Policy. 


Sec. 

1245.102-70 Reporting of contractor-held 
property by DOT administrations. 
1245.102-71 Contract property control file. 

1245.102-72 Special test equipment and 
special tooling. 

1245.104 Review and correction of 
contractors’ property control system. 

1245.104-70 Evaluation and approval of 
contractors’ property control system. 

1245.104-71 Review of contractors’ property 
control system during contract 
performance. 


Subpart 1245.3—Providing Government 
Property to Contractors 


1245.302-1 Policy. 


Subpart 1245.4—Contractor Use and Rental 
of Government Property 


1245.407 Non-Government use of plant 
equipment. 


Subpart 1245.5—Management of 
Government Property in the Possession of 
Contractors 


1245.501 Definitions. 

1245.502-1 Receipts for Government 
property. 

1245.505 Records and reports of 
Government property. 

1245.505-4 Records of special tooling and 
special test equipment. 

1245.505-5 Records of plant equipment. 

1245.505-11 Records of transportation and 
installation costs of plant equipment. 

1245.505-14 Reports of Government 
property. 

1245.506 Identification. 

1245.508 Physical inventories. 


Subpart 1245.6—Reporting, Redistribution, 
and Disposal of Contractor Inventory 


1245.603 Disposal methods. 
1245.603-70 Plant clearance function. 
1245.607 Scrap. 
1245.607-2 Recovering precious metals. 
1245.608-3 Agency screening. 
1245.608-5 Special items screening. 
1245.610-4 Contractor inventory in foreign 
countries. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)); 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1245.1—General 


1245.101 Definitions. 


“Capitalized equipment” as used in 
this part, means personal property (plant 
equipment) of a nonexpendable nature 
having a unit cost of $1000 or more. 

“Noncapitalized equipment” as used 
in this part, means personal property 
(plant equipment) of a nonexpendable 
nature having a unit acquisition cost of 
$50 or more but less than $1000, and 
other items of personal property 
regardless of cost when so designated 
by the Government. 
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1245.102 Policy. 


1245.102-70. Reporting of contractor-heid 
property by DOT administrations. 

By October 31 each year, each DOT 
administration shall report the following 
information to the Director, Office of 
Installations and Logistics (M-60): 

(a) Name and address of each 
contractor with DOT property in its 
possession, or in the possession of their 
subcontractors (do not include grants, 
cooperative agreements, interagency 
agreements, or agreements with state or 
local governments). 

(b) Contract number of each DOT 
contract with Government property. 

(c) Date contractor’s property 
management system was approved and 
by whom (DOT Office, Defense Contract 
Administration Service, etc.). 

(d) Separate dollar totals of DOT real 
property, capitalized equipment, and 
material maintained in stocks (when 
value is $50,000 or more) as reported in 
the contractor's annual financial report 
for each DOT contract administered by 
the contracting activity. 


1245.102-71 Contract property control 
file. 

Upon award of a contract, the 
property administrator will establish a 
contract property control file which will 
include as a minimum: . 

(a) Copy of the contract or extract of 
provisions thereof establishing 
requirements for property 
administration (except when the 
property control file is maintained as an 
adjunct to the contract working file); 

(b) Letters designating authorized 
representatives of the contracting officer 
for property matters; 

(c) Report of initial review, evaluation, 
and approval of the contractor's 
property control system; 

(d) Record of visits, property system 
examinations and analyses, and 
appropriate work papers; 

(e) Documents evidencing the 
furnishing of Government property; 

(f} Contractor's receipts for 
Government furnished property; 

(g) Contractor's notices of acquisitions 
of contractor purchased or fabricated 
Government property; 

(h) Contractor's physical inventory 
and financial property reports as 
prescribed; 

(i) Documents evidencing the removal 
of Government property from the 
custody of the contractor, the transfer of 
Government property to another 
contract or another contractor, and the 
disposal of Government property; 

(j) Documents evidencing relief of the 
contractor from responsibility for 
Government property due to loss, 


damage, destruction, or unreasonable 
wear or deterioration or unjustifiable 
consumption in the performance of the 
contract; 

(k) Any other correspondence 
affecting that status of Government 
property under the contract; and 

(1) Statement of closure of the contract 
property account. 


1245.102-72 Special test equipment and 
special tooling. 

Special test equipment and special 
tooling are not recognized in DOT as 
separate categories of property (see 
1245.505-4). Property of this nature will 
be controlled in the same way as other 
items of plant equipment. 


1245.104 Review and correction of 
contractors’ property control system. 

When review of the contractor's 
property control system is not delegated 
to DOD, the DOT contracting officer or 
property administrator will conduct the 
review as required by § 1245.104-70 and 
1245.104~-71. 


1245.104-70 Evaluation and approval of 
contractors’ property control system. 

(a) The choice of the methods to be 
used for evaluation and approval of the 
contractor's property contro] system is a 
matter of judgment by the property 
administrator, predicated on the nature 
and amount of Government property 
involved in any particular contract. 
Regardless of the methods used, it is the 
responsibility of the property 
administrator to determine that the 
contractor's system will meet the 
requirements of FAR 45.5, and of 1245.5 
and other contract requirements, as 
appropriate. 

(b) It is normal contractor practice to 
provide for the control of property by 
means of written procedures that 
communicate the organization's 
standards, techniques, and instructions 
to operational personnel for uniform 
application. However, depending on the 
number of contractor employees and the 
nature, quantity, and value of the 
property, a contractor may not need 
written procedures for effective 
management of Government property. In 
such cases, the property administrator, 
if he/she agrees that written procedures 
are not fequired, will evaluate the 
adequacy of the contractor's system on 
the basis of the contractor's explanation 
of its controls and prepare a brief 
description of the applicable procedures 
for inclusion in the contract property 
control file. 

(c) Upon completing the evaluation of 
the contractor's system, the property 
administrator will prepare a written 
summary of findings to support approval 
of the system or requirement for 
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corrective action prior to such approval. 
The property administrator will forward 
to the contractor a listing of any 
deficiencies found as a result of the 
evaluation. The contractor will be 
requested to indicate, within 30 days 
after receipt of the listing, its willingness 
to correct the deficiencies or to forward 
to the property administrator a 
statement of its position. 

(d) When the property administrator 
is not successful in obtaining 
compliance with contract requirements, 
he/she will advise the contracting 
officer. The contracting officer shall take 
appropriate action in accordance with 
FAR 45.104(c). If the contractor fails to 
make satisfactory progress for 
correction of the deficiencies in 
accordance with the schedule, the 
contracting officer will so inform the 
contractor in writing, and state that 
approval of its property control system 
is withheld or withdrawn, as the case 
may be. A copy of that advisement shall 
be provided to the property 
administrator. 

(e) When the contractor's property 
control system is acceptable, the 
property administrator will so advise 
the contractor in writing. When the 
contract involves Government property 
at subcontractor plants or prime 
contractor secondary locations, and the 
controls for the property at such 
locations have been determined to be 
adequate, the approval will be 
expanded to include the procedures 
governing Government property at such 
locations. 


1245.104-71 Review of contractors’ 
property control system during contract 
performance. 


(a) While the contractor has an 
incurred obligation to comply with the 
property control requirements of the 
contract, it is incumbent upon the 
Government to ensure that the 
contractor does in fact comply. The 
preferred method for carrying out this 
responsibility is for the Government to 
periodically conduct system reviews at 
the contractor's premises. The need for, 
and frequency of, such reviews should 
be based on case-by-case 
determinations, considering the 
particular circumstances relative to a 
given contract or contractor. When the 
property administrator feels that a 
system review is necessary, then he/she 
must arrange for the conduct of such a 
review by any appropriate means. 

(b) Notwithstanding the requirements 
of paragraph (a) of this section, it is the 
continuing responsibility of the property 
administrator to be alert to any 
indications that the contractor's 
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property control system may be 
deficient. Examples of such indications 
are as follows: 

(1) Failure of the contractor to 
acknowledge receipt of Government 
furnished property; 

(2) Failure of the contractor to provide 
notices of contractor acquisitions of 
Government property when the contract 
provides for such acquisition; 

(3) Failure of the contractor to submit 
the annual financial property and 
physical inventory reports specified in 
1245.505-14 and 1245.508; 

(4) Discrepancies in contractor's 
records and weaknesses in control as 
reflected by the contractor's physical 
inventory reports; 

(5) Contractor's financial property 
reports do not reconcile with DOT 
financial control accounts; 

(6) Analysis of contractor’s costs 
indicates consumption of material in 
excess of that considered reasonable; 

(7) Inability of the contractor to 
furnish property listings when requested 
to do so; or 

(8) Analysis of contractor's request for 
relief of responsibility due to loss or 
damage indicates inadequate control. 

(c) When the property administrator 
has reason to believe that the 
contractor’s property control system is 
deficient or inadequate, the property 
administrator must take prompt action 
to obtain correction of such problems. In 
some cases, discussions with the 
contractor may suffice. In other cases, it 
may be necessary to arrange for an on- 
site system review as discussed in 
paragraph (a) of this section. Another 
alternative is to request the conduct of 
an audit by the appropriate Government 
contract audit activity. If the situation 
demands, the procedures set forth in 
1245.104~70(d) will be applied. 

(d) Records and accounts of 
Government property will be audited by 
the Government as frequently as 
conditions warrant or as may be 
specifically requested by the contracting 
officer. Audits may take place at any 
time during the performance of the 
contract, upon completion or 
termination of the contract, or at any 
time thereafter. Audits will include 
records maintained by the contractor 
and Government-maintained records for 
the property involved. Government 
personnel and the contractor are 
required to make all property records, 
including correspondence related 
thereto, available to the auditors. 


Subpart 1245.3—Providing 
Government Property to Contractors 


1245.302-1 Policy. 

Contracting officers have been 
designated to make determinations 
required by FAR 45.302-1(a)(4) on 
providing Government facilities. 


Subpart 1245.4—Contractor Use and 
Rental of Government Property 


1245.407 Non-Government use of plant 
equipment. 

The prior written approval of the 
contracting officer is required for any 
non-Governmental use of active 
Government-owned plant equipment. 
Before non-Government use exceeding 
25 percent may be authorized, prior 
approval of the head of the contracting 
activity shall be obtained. 


Subpart 1245.5—Management of 
Government Property in the 
Possession of Contractors 


1245.501 Definition. 

To supplement the definition at FAR 
45.501, “property administrator”, as used 
in this subpart, means an authorized 
representative of the contracting officer, 
when designated, or the contracting 
officer. 


1245.502-1 Receipts for Government 
property. 

Immediately upon receipt of any 
Government-furnished property, the 
contractor shall sign and return the 
Government transfer document to the 
property administrator. For contractor- 
acquired capitalized equipment, the 
contractor shall submit itemized reports 
as a condition for the reimbursement of 
costs incurred in the purchase or 
fabrication of such property. Each item 
shall be adequately described, including 
unit cost. Reports shall be provided by 
the contractor not later than the time it 
submits its application for payment 
(public voucher) for the property. Upon 
request of the Government, the 
contractor shall submit supporting data 
for any material cost or noncapitalized 
equipment included in the voucher. 


1245.505 Records and reports of 
Government property. 


1245.505-4 Records of special tooling and 
special test equipment. 

Since special test equipment and 
special tooling are not recognized in 
DOT as separate categories of property, 
no special property management 
controls will be established. Property of 
this nature shall be controlled in the 
same way as other items of 
“capitalized” and “noncapitalized” 
equipment. 
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1245.505-5 Records ot plant equipment. 


The individual records requirements 
of FAR 45.505-5 apply to plant 
equipment (capitalized equipment) 
having a unit cost of $1000 or more. 
Summary stock records may be 
maintained for plant equipment 
(noncapitalized equipment) costing less 
than $1000 per unit, except where the 
property administrator determines that 
individual item records are necessary 
for effective control, calibration, or 
maintenance. 


1245.505-11 Records of transportation 
and installation costs of plant equipment. 


The requirements of FAR 45.505-11 
apply to plant equipment having a unit 
cost of $1000 or more. 


1245.505-14 
property. 

(a) Control system. The contractor's 
property control system shall be such as 
to provide, at any time, the dollar 
amount of Government property for 
which it is accountable under each 
contract in the following classifications: 

(1) Real property; 

(2) Capitalized equipment; 

(3) Noncapitalized equipment; and 

(4) Material maintained in stocks. 

The contractor's accounts shall be 
susceptible to reconciliation in totals 
and subtotals as to whether contractor- 
acquired or Government-furnished. 

(b) Submissions of financial property 
reports. (1) The contractors shall 
prepare a report as of July 31 each year, 
for each contract, showing the dollar 
amount of Government real property, 
capitalized equipment, and material 
maintained in stocks (when value is 
$50,000 or more) in the possession of the 
contractor and his subcontractors. 
Reports shall be prepared in the format 
shown below and shall be furnished to 
the property administrator not later than 
September 15 each year. Subcontract 
reports shall be consolidated with prime 
contract reports. The contractor shall 
certify that the reports have been 
reconciled and are in balance with the 
contract property records. If specifically 
requested by the property administrator, 
the contractor shall submit similar 
reports for Government noncapitalized 
equipment and material maintained in 
stocks when value is less than $50,000. 

(2) Financial property report format. 


Reports of Government 
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(3) Contractor's reports of physical 
inventory shall be submitted on an 
annual basis as set forth in 1245.508. 


1245.506 Identification. 


The requirements of FAR 45.506 apply 
to Government property having a unit 
cost of $1000 or more. 


1245.508 Physical inventories. 

(a) Annual inventories. The contractor 
shall perform an annua! physical 
inventory of the following categories of 
Government property in its possession 
or control and shall require such 
inventories of any subcontractors that 
are in possession of Government 
property provided under the contract: (1) 
Capitalized property; (2) noncapitalized 
property; (3) material maintained in 
stocks. 

(b) Reporting results of annual 
inventories. Within 30 days after the 
completion of an annual inventory, the 
contractor shall submit the following 
information to the property 
administrator: 

(1) A list, on both a quantitative and 
monetary basis, of all discrepancies 
disclosed by the inventory in each 
category of Government property. 

(2) A signed statement that physical 
inventory of Government property under 
the contract was completed on a 
specified date and that the contractor's 
official property records were found to 
be in agreement with the physical 
inventory except for the discrepancies 
noted; and 

(3) If specifically requested by the 
property administrator, a list of all items 
of capitalized equipment. 


Subpart 1245.6—Reporting, 
Redistribution, and Disposal of 
Contractor Inventory 


1245.603 Disposal methods. 


1245.603-70 Plant clearance function. 


If the plant clearance function has not 
been formally delegated to another 
Federal agency, the contracting officer 
must assume all responsibilities of the 


plant clearance officer identified in FAR 
45.6. 


1245.607 Scrap. 


1245.607-2 Recovering precious metals. 

DOT Order 4430.5, Recovery and 
Utilization of Precious Metals, 
establishes procedures for the recovery 
and acquisition of precious metals. 


1245.608-3 Agency screening. 

Excess and residual contract 
inventory is subject to the same 
Departmental redistribution 
requirements as are prescribed for 
internal Departmental excess property. 
Accordingly, contracting officers shall 
assure that excess and residual contract 
property are screened within the 
Department in accordance with DOT 
Order 4600.1E, Redistribution of Excess 
Personal Property. 


1245.608-5 Special items screening. 
Excess automatic data processing 
equipment shall be screened internally 
within the Department as required by 
DOT Order 4000.6A, Reassignment of 
Excess Automatic Data Processing 

Equipment. 


1245.610-4 Contractor inventory in 
foreign countries. 

DOT contractor inventory located in 
foreign countries shall be utilized and 
disposed of in accordance with FPMR 
101-43.5. 


PART 1246—QUALITY ASSURANCE 


Subpart 1246.6—Material Inspection and 

Receiving Reports 

Sec. 

1246.601 Material inspection and receiving 
reports. 


Subpart 1246.7—Warranties 
1246.704 Authority for use of warranties. 
Authority: Sec. 205(C) Federal Property and 


Administrative Services Act, as amended (40 
U.S.C. 486{c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1246:6—Material Inspection 
and Receiving Reports 


1246.601 Material inspection and 
receiving reports. 

Each administration shall use FAA 
Form 256 or an alternate procedure. 


Subpart 1246.7—Warranties 


1246.704 Authority for use of warranties. 

Prior to solicitation of the 
requirement, the contracting officer shall 
make a written determination when a 
warranty clause is to be included. This 
determination shall document that the 
procurement request initiator has 
recommended inclusion of a warranty 
and identified the specific parts, 


subassemblies, assemblies, systems or 
contract line items to which a warranty 
should apply. The determination shall 
address the criteria set forth in FAR 
46.703. 


PART 1249—TERMINATION OF 
CONTRACTS 


Subpart 1249.1—General Principles 


1249.111 Review of proposed 
settlements. 

All proposed settlement agreements 
shall be coordinated with legal counsel. 


(Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486{c)). 48 CFR 1.301; 49 CFR 1.59) 


PART 1250—EXTRAORDINARY 
CONTRACTUAL ACTIONS 


Subpart 1250.2—Delegation of and 
Limitations on Exercise of Authority 


Sec. 
1250.202 Contract adjustment boards. 


Subpart 1250.4—Residual Powers 
1250.401 Standards for use. 
Authority: Sec. 205{C) Federal Property and 


Administrative Services Act, as amended (40 
U.S.C. 468(c)). 48 CFR 1.301; 49 CFR 1.59. 


Subpart 1250.2—Delegation of and 
Limitations on Exercise of Authority 


1250.202 Contract adjustment boards. 


DOT Order 1100.60, Department of 
Transportation Organizational Manual 
establishes the Contract Appeals Board 
as the approving authority to consider 
and dispose of requests for 
extraordinary contractual adjustments 
for DOT contractors. 


Subpart 1250.4—Residual Powers 


1250.401 Standards for use. 


It is DOT policy not to use the 
“residual powers” authorized by the Act 
and FAR Subpart 50.4. Contracting 
officers shall not include in DOT 
contracts the clause at FAR 52.250-1, 
Indemnification Under Pub. L. 85-804, 
unless specifically authorized by the 
Secretary or designee. 


PART 1252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


Sec. 
1252.000 Scope of part. 


Subpart 1252.1—Instructions for Using 
Provisions and Clauses 


1252.101 Using FAR Part 52. 

1252.102 Incorporating provisions and 
_ Clauses. 

1252.102-2 Incorporation in full text. 
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1252.104 Procedures for modifying and 
completing provisions and clauses. 


Subpart 1252.2—Texts of Provisions and 
Clauses 


1252.203-70 

1252.209-71 
interest. 

1252.210-70 

1252.212-70 

1252.212-71 

1252.215-70 

1252.215-71 

1252.215-72 

1252.216-70 [Reserved] 

1252.216-71 Evaluation of proposals subject 
to economic price adjustment. 

1252.216-72 Estimated cost, base fee, and 
award fee. 

1252.216-73 Payment of base and award fee. 

1252.216-74 Determination of award fee 

_ earned. 

1252.216-75 

1252.216-76 

1252.217-70 

1252.217-71 

1252.217-72 

1252.217-73 
work. 

1252.217-74 

1252.217-75 

1252.217-76 

1252.217-77 

1252.217-78 

1252.217-79 Delays. 

1252.217-80 Department of Labor Safety and 
Health Regulations for Ship Repairing. 

1252.217-81 Guarantee. 

1252.222-70 Service Contract Act of 1965— 
Contracts of $2,500 or less. 

1252.222-71 Strikes or picketing affecting 
timely completion of the contract work. 

1252.222-72 Strikes or picketing affecting 
access to FAA facility. 

1252.222-73 Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation. 

1252.222-74 Payrolls and basic records. 

1252.222-75 Service Contract Act of 1965. 

1252.222-76 Civil Service Classifications 
and Rates. 

1252.222-77. Fair Labor Standards Act and 
Service Contract Act—Price Adjustment 
(Multiyear and Option Contracts). 

1252.222-78 Fair Labor Standards Act and 
Service Contract Act—Price Adjustment. 

1252.222-79 Service Contract Act 
Requirements as to Vacation Pay. 

1252.223-70 [Reserved] 

1252.223-71 Accident and fire reporting. 

1252.223-72 Protection of human subjects 
compliance. 

1252.227-70 [Reserved] 

1252.227-71 Rights in data—general. 

1252.227-72 Notification of limited-rights 
data and restricted computer software. 

1252.227-73 Additional data requirements. 

1252.227-74 Rights in data—special works. 

1252.227-75 Rights in data—existing works. 

1252.228-70 [Reserved] 

1252.228-71 Loss of or damage to leased 
aircraft. 

1252.228-72 

1252.228-73 

1252.235-70 

1252.235-71 
costs. 


[Reserved] 
Disclosure of conflicts of 


Brand name or equal. 
[Reserved] 

Notice of delay. 

[Reserved] 

Key personne] and facilities. 
Cost proposal instructions. 


Performance evaluation plan. 
Distribution of award fee. 
Index for specifications. 
Delivery and shifting of vessel. 
Performance. 

Inspection and manner of doing 


Subcontracts. 

Lay days. 

Liability and insurance. 
Title. 

Discharge of liens. 


Fair market value of aircraft. 
Risk and Indemnities. 
[Reserved] 

Recoupment of development 


1252.236-70 [Reserved] 
1252.236-71 Special precautions for work at 
operating airports. 
1252.237-70 [Reserved] 
1252.237-71 Qualifications of employees. 
1252.242-70 Dissemination of Information— 
Educational Institutions. 
1252.242-71 Contractor testimony. 
1252.242-72 Dissemination of contract 
information. 
Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 468(c)). 48 CFR 1.301; 49 CFR 1.59. 


1252.000 Scope of part. 

This part, in conjunction with FAR 
Part 52, contains the DOT provisions 
and clauses whose use is prescribed 
elsewhere in this regulation. 


Subpart 1252.1—instructions for Using 
Provisions and Clauses 


1252.101 Using FAR Part 52. 
Administrations which prescribe or 
develop provisions or clauses under the 
authority of FAR 52.101(b)(2)(i) (B) or (C) 
shall ensure that the requirements of 
1201.4 and FAR Subpart 1.4 are met. 


1252.102 
clauses. 


1252.102-2 Incorporation in full text. 

All provisions and clauses prescribed 
or developed by administrations shall 
be incorporated in solicitations and/or 
contracts in fu// text as required by FAR 
52.102-2(a)(4). 


1252.104 Procedures for modifying and 
completing provisions and clauses. 

TAR provisions and clauses shall not 
be modified (see FAR 52.101(a)) unless 
authorized by this regulation, and when 
so authorized, contracting officers must 
comply with the procedures in FAR 
52.104. 


Incorporating provisions and 


Subpart 1252.2—Texts of Provisions 
and Clauses 


1252.209-70 [Reserved]. 


1252.209-71 Disclosure of conflicts of 
interest. 

As prescribed in 1209.508-1 and 
1215.407 insert the following provision in 
solicitations for negotiated acquisitions: 


Disclosure of Conflicts of Interest (Apr. 1984) 


It is the Department of Transportation's 
(DOT's) policy not to award contracts to 
offerors whose objectivity may be impaired 
because of any related past, present, or 
planned interest, financial or otherwise, in 
organizations regulated by DOT or in 
organizations whose interests may be 
substantially affected by Departmental 
activities. Based on this policy: 

(1) The offeror shall provide a statement in 
its technical proposal which describes in a 
concise manner all past, present or planned 
organizational, financial, contractual or other 
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interest(s) with an organization regulated by 
DOT, or with an organization whose interests 
may be substantially affected by 
Departmental activities, and which is related 
to the work under the request. 

The interest(s) described shall include 
those of the proposer, its affiliates, proposed 
consultants, proposed subcontractors and 
key personnel of any of the above. Past 
interest shall be limited to within one year of 
the date of the offeror's technical proposal. 
Affected organizations shall include, but are 
not limited to, the insurance industry. Key 
personne! shall include any person owning 
more than 20% interest in the offeror, and the 
offeror’s corporate officers, its senior 
managers and any employee who is 
responsible for making a decision or taking 
an action on this contract where the decision 
or action can have an economic or other 
impact on the interests of a regulated or 
affected organization. 

(2) The offeror shall describe in detail why 
it believes, in light of the interest(s) identified 
in (1) above, that performance of the 
proposed contract can be accomplished in an 
impartial and objective manner. 

(3) In the absence of any relevant interest 
identified in (1) above, the offeror shall 
submit in its technical proposal a statement 
certifying that to its best knowledge and 
belief no affiliation exists relevant to possible 
conflicts of interest. The offeror must obtain 
the same information from potential 
subcontractors prior to award of a 
subcontract. 

(4) The Contracting Officer will review the 
statement submitted and may require 
additional relevant information from the 
offeror. All such information, and any other 
relevant information known to DOT will be 
used to determine whether an award to the 
offeror may create a conflict of interest. If 
such conflict of interest is found to exist, the 
Contracting Officer may (a) disqualify the 
offeror, or (b) determine that it is otherwise in 
the best interest of the United States to 
contract with the offeror and include 
appropriate provisions to mitigate or avoid 
such conflict in the contract awarded. 

(5) The refusal to provide the disclosure or 
representation, or any additional information 
required, may result in disqualification of the 
offeror for award. If nondisclosure or 
misrepresentation is discovered after award, 
the resulting contract may be terminated. If 
after award the Contractor discovers a 
conflict of interest with respect to this 
contract which could not reasonably have 
been known prior to award, an immediate 
and full disclosure shall be made in writing to 
the Contracting Officer which shall include a 
description of the action the contractor has 
taken or proposes to take to avoid or mitigate 
such conflict. The DOT Contracting Officer 
may, however, terminate the contract for 
convenience if it deems that termination is in 
the best interest of the Government. 


(End of Provision) 


1252.210-70 Brand name or equal. 

As prescribed in 1210.011-70 insert the 
following provision when a “brand 
name or equal” purchase description is 
used in the solicitation: 
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Brand Name or Equal (Jan. 1985) 

(As used in this provision, the term “brand 
name” includes identification of products by 
make and model.) 

(a) If items called for by this solicitation 
have been identified in the schedule by a 
“brand name or equal” description, such 
identification is intended to be descriptive, 
but not restrictive, and is intended to indicate 
the quality and characteristics of products 
that will be satisfactory. Offers offering 
“equal” products (including products of the 
brand name manufacturer other than the one 
described by brand name) will be considered 
for award if such products are clearly 
identified in the offers and are determined by 
the Government to meet fully the salient 
characteristics requirements listed in the 
solicitation. 

(b) Unless the offeror clearly indicates in 
its offer that it is offering an “equal” product, 
its offer shall be considered as offering the 
brand name product referenced in the 
solicitation. 

(c){1) If the offeror proposed to furnish an 
“equal” product, the brand name, if any, of 
the product to be furnished shall be inserted 
in the space provided in the invitation for 
bids, or such product shall be otherwise 
clearly identified in the offer. The evaluation 
of offers and the determination as to equality 
of the product offered shall be the _ 
responsibility of the Government and will be 
based on information furnished by the offeror 
or identified in its offer as well as other 
information reasonably available to the 
contracting office. CAUTION TO 
OFFERORS: The contracting office is not 
responsible for locating or securing any 
information which is not identified in the ~ 
offer and reasonably available to the 
contracting office. Accordingly, to insure that 
sufficient information is available, the offeror 
must furnish as a part of its offer all 
descriptive material (such as cuts, 
illustrations, drawings, or other information) 
necessary for the contracting office to: (i) 
Determine whether the product offered meets 
the salient characteristics requirement of the 
solicitation, and (ii) establish exactly what 
the offeror proposes to furnish and what the 
Government would be binding itself to 
acquire by making an award. The information 
furnished may include specific reference to 
information previously furnished or to 
information otherwise available to th 
contracting office. 

(2) If the offeror proposes to modify a 
product so as to make it conform to the 
requirements of the solicitation, it shall: (i) 
Include in its offer a clear description of such 
proposed modifications, and (ii) clearly mark 
any descriptive material to show the 
proposed modifications. 

(3) Modifications proposed after sealed bid 
opening to make a product conform to a 
brand name product reference in the 
solicitation will not be considered. 


(End of Provision) 
1252.212-70 [Reserved] 


1252.212-71 Notice of delay. 


As prescribed at 1212.7001, insert the 
following clause in all contracts: 


Notice of Delay (Apr. 1984) 


If the Contractor becomes unable to 
complete the contract work at the time(s) 
specified because of technical difficulties, 
notwithstanding the exercise of good faith 
and diligent efforts in the performance of the 
work called for hereunder, the Contractor 
shall give the Contracting Officer written 
notice of the anticipated delay and the 
reasons therefor. Such notice and reasons 
shall be delivered promptly after the 
condition creating the anticipated delay 
becomes known to the Contractor but in no 
event less than forty-five (45) days before the 
completion date specified in this contract, 
unless otherwise directed by the Contracting 
Officer. When notice is so required, the 
Contracting Officer may extend the time 
specified in the Schedule for such period as 
deemed advisable. 


(End of Clause) 
1252.215-70 [Reserved] 


1252.215-71 Key personnel and facilities. 

As prescribed in 1215.106-70 insert the 
following clause in appropriate 
contracts: 


Key Personnel and Facilities (Apr. 1985) 


The personnel and/or facilities as specified 
in the Schedule of this contract are 
considered essential to the work being 
performed hereunder. Prior to removing, 
replacing, or diverting any of the specified 
individuals or facilities, the Contractor shall 
notify the Contracting Officer reasonably in 
advance and shall submit justification 
(including proposed substitutions) in 
sufficient detail to permit evaluation of the 
impact on this contract. No diversion shall be 
made by the Contractor without the written 
consent of the Contracting Officer; provided, 
that the Contracting Officer may ratify in 
writing the change and such ratification shall 
constitute the consent of the Contracting 
Officer required by this clause. The personnel 
and/or facilities as specified in the Schedule 
of this contract may, with the consent of the 
contracting parties, be amended from time to 
time during the course of the contract to 
either add or delete personnel and/or 
facilities, as appropriate. 

(End of Clause) 


1252.215-72 Cost Proposal Instructions. 

As prescribed in 1215.407(b) a 
provision substantially as follows may 
be inserted in RFPs when cost or pricing 
data are to be obtained: 


Cost Proposal Instructions (Jan. 1985) 


Offerors are instructed to prepare their cost 
proposals in sufficient detail to permit 
thorough and complete evaluation by the 
Government. Where proposed rates are not 
based upon catalog or list prices, the basis for 
the proposed rates shall be identified. 

The cost preposal shall be submitted on 
Standard Form 1411, Contract Pricing 
Proposal Cover Sheet, prepared in 
accordance with the instructions in FAR 
15.804-6. Summary data shall be placed on SF 
1411 and the line item summaries (by element 
of cost) described in paragraph 7 A. of FAR 
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Table 15-3. The following format shall be 
followed in preparing the supporting 
attachments referenced in column (4) of the 
line item summaries. Clearly identify all 
subcontracted items and include the name 
and address of the proposed subcontractor. 
Written quotations for all subcontracted 
services must be included with the cost 
proposal. 


1. Direct material 


a. Purchased Parts—Provide a 
consolidated price summary of individual 
material quantities for the proposed contract. 
Give details on an attached schedule. 

b. Subcontracted Items—Show the total 
cost of subcontract effort in line b. below and 
provide supporting data for each 
subcontractor. 

c. Other: (1) Raw Material—Show total 
cost on line c.{1) below and give details on an 
attached schedule. 

(2) Standard Commercia] Items—Show 
total cost on line c.(2) beiow and give details 
on an attached schedule. 


Estimated 
Direct material cost 
(dollars) 


@. Purchased parts.............tescs00- 
b. Subcontracted items 


c. Other: 
(1) Raw material 


(2) Your standard commercial 





2. Material overhead 


Show cost here only if your accounting 
system provides for such cost segregation 
and only if this cost is not computed as part 
of labor overhead or G&A. 

Material Overhead Rate ——% x $—— 
base =—— Reference —— 


3. Direct labor 


Show the hourly rate and the total hours 
for each category of direct labor proposed. 
Indicate whether actual rates or projected 
rates are used. 


| Estimated 
Estimated | Rate/nour | cost 


| sci (dollars) 


Direct 
labor 


4. Labor overhead 

Use the overhead rate({s) and base(s) 
approved by a Government audit agency for 
use in proposals. If no such approval has 
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been given, or if the approval is more than 12 
months old, furnish data supporting the 
proposed rates. The data shall include a 
breakdown of the items comprising overhead 
and the base(s) upon which the burden(s) 
is(are) computed. 


5. Equipment 

Identify specific equipment and unit prices 
or usage rates as shown below. Equipment 
rates may be proposed on any basis {i-e., 
hourly, daily, weekly, monthly). 


6. Travel 


Identify each trip proposed and the persons 
(or labor categories) designated to make each 
trip. Identify transportation and per diem 
rates. 

(a) Transportation: 


(b) Subsistence: 


Estimated 
Per diem cost 
(dollars) 


(c) Miscellaneous Travel Expenses (incl. 
car rental, taxis, airport limos., etc.): 


Type of expense 


7. Individual consultant service 


Identify the contemplated consultant(s). 
State the amount of service estimated to be 
required and the consultant's quoted daily or 
hourly rate. 


8. Other direct costs 


List all other direct charge costs not 
otherwise included in the categories 
described above (e.g., services of specialized 
trades, computer services, preservation, 
packaging and packing, leasing of equipment) 
and provide bases for pricing. 





9. General and administrative expense 
Use the G&A rate and base approved by a 
Government audit agency for use in 
proposals. if no such approval has been 
given, or if the approval is more than 12 
months old, furnish data supporting the 
proposed rates. The data shall include a 
breakdown of the items comprising G&A and 
the base(s) upon which the burden(s) is (are) 
computed. 
G&A Rate——% of Cost Element Nos.—— 
Reference—— 


10. Royalties 
$ 
11, Contract facilities capital cost of money 


$ 
(End of Provision) 


1252.216-70 [Reserved] 


1252.216-71 Evaluation of proposals 
subject to economic price adjustment. 

As prescribed in 1216.203-4-71 insert 
the following provision in all 
solicitations that contain an economic 
price adjustment clause: 
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Evaluation of Proposals Subject to Economic 
Price Adjustment (Apr. 1984) 
Notwithstanding the requirements of the 
clause entitled ‘*(insert the title of the clause 
for economic price adjustment)", proposals 
shall be evaluated on the basis of quoted 
prices without an amount for economic price 
adjustment being added. Proposals which 
provide for a ceiling lower than that 
stipulated, if a ceiling is stipulated in the 
clause, will also be evaluated on this basis, 
but any resultant award will be made at the 
lower ceiling. Proposals which provide for 
adjustment that may exceed the maximum 
adjustment stipulated, if a maximum is 
stipulated in the clause, or which limit or 
delete the downward adjustment, if a 
downward adjustment is stipulated in the 
clause, shall be rejected as nonresponsive. 


(End of provision) 


1252.216-72 Estimated cost, base fee, and 
award fee. 


As prescribed in 1216.404—2-70{b), 
insert the following clause in 
solicitations and contracts when a cost 
plus award fee contract is contemplated: 


Estimated Cost, Base Fee, and Award Fee 
(Apr. 1984) 

The estimated cost of this contract is 
$(insert amount). A base fee of ${insert 
amount) and a maximum Award Fee of 
$(insert amount) are payable in accordance 
with 1252.216-73 “Payment of Base and 
Award Fee.” 


(End of clause) 


1252.216-73 Payment of base and award 
fee. 


As prescribed in 1216.404-2-70{b}, 
insert the following clause in 
solicitations and contracts when a cost 
plus award fee contract is contemplated: 


Payment of Base and Award Fee (Apr. 1985) 


(a) The Government will make payment of 
the base fee in (insert number) increments. 
The amount payable shall be based on the 
progress as determined by the Contracting 
Officer and shall be subject to any 
withholdings as may be provided for 
elsewhere in this contract. 

(b) The Government will promptly make 
payment of any Award Fee upon the 
submission by the Contractor to the 
Contracting Officer, or his authorized 
representative, of a public voucher or invoice 
in the amount of the total fee earned for the 
period evaluated as specified in the clause 
1252.216-74 “Determination of Award Fee 
Earned”. Payment shall be made without the 
need for a contract modification. 


(End of clause) 


1252.216-74 Determination of award fee 
earned. 


As prescribed in 1216.404-2-70(b), 
insert the following clause in 
solicitations and contracts when a cost 
plus award fee contract is contemplated. 
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Determination of Award Fee Earned (Apr. 
1985) 

(a) The Government shall, at the conclusion 
of each specified evaluation period(s), 
evaluate the Contractor's performance for a 
determination of award fee earned. The 
Contractor agrees that the determination as 
to the amount of award fee earned will be 
made by the Government Fee Determination 
Official (FDO) and such determination 
concerning the amount of award fee earned is 
binding on both parties and shall not be 
subject to appeal under the “Disputes” clause 
or to any board or court. 

(b) It is agreed that the evaluation of 
Contractor performance shall be in 
accordance with the Performance Evaluation 
Plan referenced in the clause entitled 
“Performance Evaluation Plan” and that the 
contractor shall be promptly advised in 
writing of the determination and the reasons 
why it was or was not earned. It is further 
agreed that the Contractor may submit a self- 
evaluation of performance of each period 
under consideration. While it is recognized 
that the basis for determination of the fee 
shall be the evaluation by the Government, 
any self-evaluation which is received within 
{insert number) days after the end of the 
period being evaluated may be given such 
consideration, if any, as the FDO shall find 
appropriate. 

(c) The FDO may, in his/her discretion, 
specify in any fee determination that fee not 
earned during the period evaluated may be 
accumulated and be available for allocation 
to one or more subsequent periods. In that 
event, the clause 1252.216-76 “Distribution of 
Award Fee” shall be adjusted to reflect such 
allocations. 


(End of clause) 


1252.216-75 Performance evaluation pian. 
As prescribed in 1216.404-2-70(b), 
insert the following clause in 
solicitations and contracts when a cost 
plus award fee contract is contemplated: 


Performance Evaluation Plan (Apr. 1984) 


(a) A Contractor Performance Evaluation 
Plan, upon which the determination of award 
fee shall be based (including the criteria to be 
considered under each area evaluated and 
the percentage of award fee, if any, available 
for each area), will be unilaterally 
established by the Government. A copy of the 
plan shall be provided to the Contractor 
(insert number) calendar days prior to the 
start of the first evaluation period. 

(b) The Performance Evaluation Plan shall 
set forth the criteria upon which the 
Contractor will be evaluated for performance 
relating to any: (1) Technical (including 
Schedule) requirements if appropriate; (2) 
Management; and (3) Cost Functions selected 
for evaluation. 

(c) The Performance Evaluation Plan may, 
consistent with the contract, be revised 
unilaterally by the Government at any time 
during the period of performance. 
Notification of such changes shall be 
provided to the Contractor (insert number) 
calendar days prior to the start of the 
evaluation period to which the change will 


apply. 


(End of clause) 


1252.216-76 Distribution of award fee. 

As prescribed in 1216.404-2-70(b), 
insert the following clause in 
solicitations and contracts when a cost 
plus award fee contract is contemplated: 


Distribution of Award Fee (Apr. 1984) 


(a) The total amount of award fee available 
under this contract is assigned to the 
following evaluation periods in the following 
amounts: 

Evaluation Period 
Available Award Fee 

(b) Payment of the base fee and award fee 
shall be made, provided that after payment of 
85 percent of the base fee and potential 
award fee, the Government may withhold 
further payment of the base fee and award 
fee until a reserve is set aside in an amount 
that the Government considers necessary to 
protect its interest. This reserve shall not 
exceed 15 percent of the total base fee and 
potential award fee or $100,000, whichever is’ 
less. 

(c) In the event of contract termination, 
either in whole or in part, the amount of 
award fee available shall represent a pro-rata 
distribution associated with evaluation 
period activities or events as determined by 
the Fee Determination Official. 


(End of clause) 


1252.217-70 index for specifications. 


As prescribed at 1217.7001(c), insert 
the following clause in solicitations and 
contracts: 


Index for Specifications (Jan. 1985) 


If an index or table of contents is furnished 
in connection with specifications, it is 
understood that such index or table of 
contents is for convenience only. Its accuracy 
and completeness is not guaranteed, and it is 
not to be considered as part of the 
specification. In case of discrepancy between 
the index or table of contents and the 
specifications, the specifications shall govern. 


(End of clause) 


1252.217-71 Delivery and Shifting of 
Vessel. 

As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Delivery and Shifting of Vessel (Jan. 1985) 


The Government shall deliver the vessel to 
the Contractor at his place of business. Upon 
completion of the work the Government shall 
accept delivery of the vessel at the 
Contractor's place of business. The 
Contractor shall provide, at no additional 
charge, upon 24 hours’ advance notice, a tug 
or tugs and docking pilot, acceptable to the 
contracting officer, to assist in handling the 
vessel between (to and from) the Contractor's 
plant and the nearest point in a waterway 
regularly navigated by vessels of equal or 
greater draft and length. While the vessel is 
in the hands of the Contractor, any necessary 
towage, cartage, or other transportation 
between ship and shop or elsewhere, which 
may be incident to the work herein specified, 
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shall be furnished by the Contractor without 
additional charge to the Government. 


(End of clause) 


1252.217-72 Performance. 


As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Performance (Jan. 1985) 


(a) The Contractor shall make the 
necessary arrangements for receiving the 
vessel on the specified date, such, 
arrangements to be satisfactory to the 
contracting officer or his duly authorized 
representative. 

(b) The Contractor shall promptly 
commence the work required by the contract 
and shall diligently prosecute same to 
completion to the satisfaction of the 
contracting officer. 

(c) Except as otherwise provided in this 
contract, the Contractor shall furnish all 
necessary material, labor, services, 
equipment, supplies, power, accessories, 
facilities and such other things and services 
as are necessary for accomplishing the work 
specified in this contract subject to the right 
reserved in the Government under the 
“Government-furnished Property” clause of 
the contract. 

(d) The Contractor shall without charge 
and without specific requirement therefor: 

(1) Make available at the plant to personnel 
of the vessel, while in drydeck or on a marine 
railway, toilet and similar facilities 
acceptable to the contracting officer as 
adequate in number and sanitary standards. 
For vessels fitted with pollution abatement 
systems, provide for disposal of shipboard 
waste (non-oily) by installing a portable hose 
between the vessel's weather deck sewage 
overboard discharge connection and either a 
shore-side holding facility, sewage treatment 
plant, or a municipal sewage system. 
Directing of shipboard waste to waters 
covered by the Federal Water Pollution 
Control Act, as amended, will not be allowed. 
In freezing conditions the Contractor will 
provide protection to the hook up system. 

(2) Supply and maintain, in such condition 
as the contracting officer may reasonably 
require, suitable brows and gangways from 
the pier, drydock or marine railway to the 
vessel (access to vessel shall be lighted by 
the Contractor during the periods of 
darkness). 

(3) Treat salvage, scrap, or other ship's 
material of the Government resulting from 
performance of work as though they were 
items of Government-furnished property in 
accordance with provisions of the 
“Government-furnished Property” clause of 
this contract. 

(4) Perform, or pay the cost of, any repairs, 
reconditioning or replacements necessary as 
a result of the use by the Contractor of any of 
the vessel's machinery, equipment or fittings 
including, but not limited to winches, pumps, 
rigging or pipelines. 

(e) The Contractor shal! conduct dock and 
sea trials of the vessel as required by the 
specifications. Unless otherwise expressly 
provided in the contract, during the conduct 
of such trials the vessel shall be under the 
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control of the vessel's commander and crew 
with representatives of the Contractor and 
the Government on board to determine 
whether or not the work done by the 
Contractor has been satisfactorily performed. 
Dock and sea trials not specified herein 
which the Contractor requires for his own 
benefit shall not be undertaken by the 
Contractor without prior notice to and 
approval of the contracting officer; any such 
dock trials shall be conducted at the risk and 
expense of the Contractor. The Contractor 
shall provide and install all fittings and 
appliances which may be necessary for the 
dock and sea trials, to enable the 
representatives of the Government to 
determine whether the requirements of the 
contract, plans and specifications have been 
met, and the Contractor shall be responsible 
for the care, installation and removal of 
instruments and apparatus furnished by the 
Government for such trials. 


(End of clause) 


1252.217-73 
Doing Work. 
As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 

contracts: 


Inspection and Manner of Doing Work (Jan. 
1985) 

(a) All work and material shall be subject 
to the approval of the contracting officer or 
his/her duly authorized representative. Work 
shall be performed in accordance with the 
plans and specifications of this contract as 
modified by any change order issued under 
the “Changes” clause in this contract. 

(b) Unless otherwise specifically provided 
for herein, all operational practices of the 
Contractor and all workmanship and 
material, equipment and articles used in the 
performance of work thereunder shall be in 
accordance with American Bureau of 
Shipping Rules for Building and Classing 
Steel Vessels, U.S. Coast Guard Marine 
Engineering Regulations and Material 
Specifications (Subchapter J, 46 CFR}, U.S. 
Coast Guard Electrical Engineering 
Regulations (Subchapter J, 46 CFR), U.S. 
Coast Guard Navigation and Vessel 
Inspection Circular No. 4-60 (Part IV—Notes 
on Repair), and U.S.P.H.S. Handbook on 
Sanitation in Vessel Construction, in effect at 
the time of the Contractor's submission of bid 
(or execution of the contract, if negotiated), 
and the best commercial maritime practices, 
except when Navy specifications are 
specified, in which case such standards of 
material and workmanship shall be followed. 
Where the detailed specifications do not 
require a Navy standard, or the requirements 
are not clearly or specifically covered by one 
of the aforementioned standards, the 
contracting officer or his designated 
representative shall prescribe a Navy or 
industrial standard for the work wherever 
applicable, and the decision shall be final: 
Provided, however, that where the 
requirements of the representative for 
development of detailed drawings, selection 
of materials and equipment, standards of 
workmanship, which are not specifically 
required in the specifications result in a 
change in unit price, total contract price, 


Inspection and Manner of 


quantity, or delivery schedule, the contracting 
officer will be advised accordingly and the 
Contractor will not proceed with the work 
until specifically directed to do so by the 
contracting officer. 

(c) All material and workmanship shall be 
subject to inspection and test at all times 
during the Contractor's performance of the 
work to determine their quality, and 
suitability for the purpose intended and 
compliance with the contract. In case any 
material or workmanship furnished by the 
Contractor is found to be defective prior to 
redelivery of the vessel, or not in accordance 
with the requirements of the contract, the 
Government, in addition to its rights under 
any “Guarantee” clause which may be 
contained in this contract shall have the right 
prior to redelivery of the vessel to reject such 
material or workmanship, and to require its 
correction or replacement by the Contractor 
at the Contractor's cost and expense. If the 
Contractor fails to proceed promptly with the 
replacement or correction of such material or 
workmanship, as required by the contracting 
officer, the Government may, by contract or 
otherwise, replace or correct such material or 
workmanship and charge to the Contractor 
the excess cost occasioned the Government 
thereby. The Contractor shall provide and 
maintain an inspection system acceptable to 
the Government covering the work specified 
in the contract. Records of all inspection 
work by the Contractor shall be kept 
complete and available to the Government 
during the performance of the contract and 
for a period of sixty days after completion of 
all work required by the contract. 

(d) No welding, including welding and 
brazing, shall be permitted in connection with 
repairs, completions, alterations, or additions 
to hulls, machinery, or components of vessels, 
by a welder or procedure not qualified in 
accordance with MIL-STD-248C. Procedure 
qualifications tests shall be conducted in 
accordance with the requirements of MIL- 
STD-248C. 

(e) The Contractor shall exercise 
reasonable care to protect the vessel from 
fire, and the Contractor shall maintain a 
reasonable system of inspection over the 
activities of welders, burners, riveters, 
painters, plumbers and similar workers, 
particularly where such activities are 
undertaken in the vicinity of the vessel's 
magazine, fuel oil tanks or storerooms 
containing flammable material. A reasonable 
number of hose lines shall be maintained by 
the Contractor ready for immediate use on 
the vessel at all times while the vessel is 
berthed alongside the Contractor's pier or in 
drydock or on a marine railway. All tanks 
under alteration or repair shall be cleaned, 
washed and steamed out or otherwise made 
safe by the Contractor if and to the extent 
necessary, and the contracting officer shall 
be furnished with a “gas-free”’ or “safe-for- 
hotwork” certificate before any hotwork is 
done on a tank. Unless otherwise provided in 
this contract, the Contractor shal] at all times 
maintain a reasonable fire watch about the 
vessel, including a fire watch on the vessel 
while work is being performed thereon. 

(f) The Contractor shall place proper 
safeguards and/or effect such safety 
precautions as necessary, including suitable 
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and sufficient lighting for the prevention of 
accidents or injury to persons or property 
during the prosecution of work under this 
contract and/or from time of receipt of the 
vessel until acceptance of work performed by 
the Government. 

(g) Except as otherwise provided in this 
contract, when the vessel is in the custody of 
the Contractor or in drydock or on a marine 
railway and the temperature becomes as low 
as 35 degrees Fahrenheit, the Contractor shall 
keep all pipelines, fixtures, traps, tanks, and 
other receptacles on or hooked up to the 
vessel drained to avoid damage from 
freezing, or if this is not practical, the vessels 
shall be kept heated to prevent such damage. 
It shall be the Contractor's responsibility to 
insure adequate circulation in the firemain 
water supply to prevent freezing of the water 
lines. The vessel's stern tube and propeller 
hubs shall be protected from frost damage by 
applied heat through the use of a salamander 
or other proper means. 

(h) The work shall, whenever practicable, 
be performed in such manner as not to 
interfere with the berthing and messing of 
civilian or military personnel attached to the 
vessel, and provisions shall be made so that 
personnel assigned shall have access to the 
vessel at all times, it being understood that 
such personnel will not interfere with the 
work or the Contractor's workmen. The 
Contractor shall provide messing and 
sanitary facilities for its employees, 
subcontractors and agents separate from the 
vessel. 

(i) The Government does not guarantee the 
correctness of the dimensions, sizes and 
shapes given in any sketches, drawings, 
plans or specifications prepared or furnished 
by the Government. The Contractor shall be 
responsible for the correctness of the shape, 
sizes and dimensions of parts to be furnished 
hereunder, other than those furnished by the 
Government. 

(j) The Contractor shall at all times keep 
the site of the work on the vessel free from 
accumulation of waste material or rubbish 
caused by his employees or the work, and at 
the completion shall remove all rubbish from 
and about the site of the work and shall leave 
the work in its immediate vicinity “broom 
clean” unless more exactly specified in this 
contract. 

(k) Any question regarding or rising out of 
the interpretations of plans and specifications 
of this contract or any discrepancies between 
the plans and specifications shall be 
determined by the contracting officer or his/ 
her duly authorized representative; Provided, 
however, that any interpretations or 
determinations by the authorized 
representative which affect the price or 
delivery time specified in this contract must 
be approved in writing by the contracting 
officer prior to proceedings with the 
requirements of such interpretations or 
determinations. 

(1) While in drydock or on a marine 
railway, the commanding officer of the 
vessel, if then in commission, shall be 
responsible for the proper closing of openings 
to the ship’s bottom upon which no work is 
being done by the Contractor. The Contractor 
shall be responsible for the closing, before 
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the end of working hours, of all valves and 
openings upon which work is being done by 
its workmen when such closing is 
practicable. The Contractor shall keep the 
commanding officer cognizant of the closure 
status of all valves and openings upon which 
the Contractor's workmen have been 
working. 


(End of clause) 


1252.217-74 Subcontracts. 

As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: . 


Subcontracts (Jan. 1985) 


(a) Nothing contained in the contract shall 
be construed as creating any contractual 
relationship between any subcontractor and 
the Government. The divisions or sections of 
the specifications are not intended to control 
the Contractor in dividing the work among 
subcontractors or to limit the work performed 
by any trade. 

(b) The Contractor shall be responsible to 
the Government for acts and omissions of its 
own employees, and of subcontractors and 
their employees. The Contractor shall also be 
responsible for the coordination of the work 
of the trades, subcontractors, and material 
men. 

(c) The Contractor shall, without additional 
expense to the Government, employ specialty 
subcontractors where required by the 
specifications. 

(d) The Government or its representatives 
will not undertake to settle any differences 


between the Contractor and its 
subcontractors, or between subcontractors. 


(End of clause) 


1252.217-75 Lay Days. 


As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 


contracts: 
Lay Days (Apr. 1984) 

(a) Lay day time will be paid by the 
Government at the Contractor's stipulated 
bid price for this item of the contract when 
the vessel remains on the dry dock or Marine 
Railway as a result of any change that 
involves work in addition to that required 
under the basic contract. 

(b) No cost for lay day time shall be paid 
until all accepted items of the basic contract 
for which a price was established by the 
Contractor and for which docking of the 
vessel was required have been satisfactorily 
completed. 

(c) Days of hauling out and floating, 
whatever the hour, shall not be paid as lay 
day time, and days when no work is 
performed by the Contractor shall not be paid 
as lay day time. 

(d) Payment of lay day time shall constitute 


complete compensation for all cost except for - 


the direct cost of performing the changed 
work. 


(End of clause) 


1252.217-76 Liability and insurance. 

As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Liability and Insurance (Jan. 1985) 


(a) The Contractor shall exercise 
reasonable care and use his best efforts to 
prevent accidents, injury or damage to all 
employees, persons and property, in and 
about the work, and to the vessel or part 
thereof upon which work is done. 

(b) The Contractor shall not, unless 
otherwise directed or approved in writing by 
the Contracting Officer, carry or incur the 
expense of any insurance against any form of 
loss or damage to the vessels or to the 
materials or equipment therefor to which the 
Government has title or which have been 
furnished by the Government for installation 
by the Contractor. The Government assumes 
the risks of loss of and damage to the vessels 
and such materials and equipment. The 
Government does not assume any risk with 
respect to loss or damage compensated for by 
insurance or otherwise or resulting from risks 
with respect to which the Contractor has 
failed to procure or maintain insurance, if 
available, as required or approved by the 
Contracting Officer; Provided, further, that 
under this clause the Government does not 
assume any risk with respect to, and will not 
pay for any costs of the Contractor for the 
inspection, repair, replacement, or renewal of 
any defects themselves in the vessel(s) or 
such materials and equipment due to (1) 
defective workmanship or defective materials 
or equipment performed by or furnished by, 
the Contractor or its subcontractors or, (2) 
workmanship or maierials or equipment 
performed by or furnished by the Contractor 
or its subcontractors which do[es) not 
conform to the requirements of the contract, 
whether or not any such defect is latent or 
whether or not any such non-conformance is 
the result of negligence; Provided, further, 
that under this clause the Government does 
not assume the risk of and will not pay for 
the costs of any loss, damage, liability or 
expense caused by, resulting from, or 
incurred as a consequence of delay or 
disruption of any type whatsoever; or willful 
misconduct or lack of good faith on the part 
of any of the Contractor's managers, 
superintendents or other equivalent 
representatives who have supervision or 
direction of (i) all or substantially all of the 
Contractor's business or (ii) all or 
substantially all of the Contractor's operation 
at any one plant Provided, however, that as 
to such risk assumed and borne by the 
Government, the Government shall be 
subrogated to any claim, demand or cause of 
action against third persons which exists in 
favor of the Contractor, and the Contractor 
shall, if required, execute a formal 
assignment or transfer of claims, demands or 
causes of action; Provided, further, that 
nothing contained in this paragraph shall 
create or give rise to any right, privilege or 
power in any person except the Contractor, 
nor shall any person (except the Contractor) 
be or become entitled thereby to proceed 
directly against the Government, or join the 
Government as a codefendant in any action 
against the Contractor's liability or for any 
other purpose. Notwithstanding the foregoing 
the Contractor shall bear the first $5,000 of 
loss or damage from each occurrence or 
incident the risk of which the Government 


otherwise would have assumed under the 
provisions of this paragraph. 

(c) The Contractor indemnifies and holds 
harmless the Government, its agencies and 
instrumentalities, the vessel and its owners, 
against all suits, actions, claims, costs or 
demands, (including, without limitation, suits, 
actions, claims, costs or demands resulting 
from death, personal injury, and property 
damage) to which the Government, its 
agencies and instrumentalities, the vessel or 
its owner may be subject or put by reason of 
damage or injury (including death) to the 
property or person of any one other than the 
Government, its agencies, instrumentalities 
and personnel, the vessel or its owner, arising 
or resulting in whole or in part from the fault, 
negligence, wrongful act or wrongful 
omission of the Contractor, or any 
subcontractor, his or their servants, agents or 
employees; Provided, that the Contractor's 
obligation to indemnify under this paragraph 
(c) shall not exceed the sum of $300,000 on 
account of any one accident or occurrence in 
respect of any one vessel. Such indemnity 
shall include, without limitation, suits, 
actions, claims, costs or demands of any kind 
whatsoever, resulting from death, personal 
injury or property damage occurring during 
the period of performance of work on the 
vessel or within ninety (90) days after 
redelivery of the vessel; and with respect to 
any such suits, actions, claims, costs, or 
demands resulting from death, personal 
injury or property damage occurring after the 
expiration of such period, the rights and 
liabilities of the Government and the 
Contractor shall be as determined by other 
provisions of this contract and by law; 
Provided, however, that such indemnity shall 
apply to death occurring after such period 
which results from any personal injury 
received during the period covered by the 
Contractor's indemnity as provided herein. 

(d) The Contractor shall, at his own 
expense, procure, and thereafter maintain 
such casualty, accident and liability 
insurance, in such forms and amounts as may 
be approved by the contracting officer, 
insuring the performance of his obligations 
under paragraph (c) of this clause. Further, 
the Contractor shall procure and maintain in 
force Workmen's Compensation Insurance 
(or its equivalent) covering his employees 
engaged on the work and shall insure the 
procurement and maintenance of such 
insurance by all subcontractors engaged on 
the work. The Contractor shall provide such 
evidence of such insurance as may be, from 
time to time, required by the Government. 

(e) No allowance shall be made to the 
Contractor in the contract price for the 
inclusion of any premium expense or charge 
for any reserve made on account of self 
insurance for coverage against any risk 
assumed by the Government under this 
clause. 

(f) As soon as practicable after the 
occurrence of any loss or damage the risk of 
which the Government has assumed, written 
notice of such loss or damage shall be given 
by the Contractor to the Contracting Officer. 
This notice shall contain full particulars of 
such loss or damage. If claim is made or suit 
is brought thereafter against the Contractor 
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as a result or because of such event, the 
Contractor shall immediately deliver to the 
Government every demand, notice, summons 
or other process received by him or his 
representatives. The Contractor shall 
cooperate with the Government and, upon the 
Government's request, shall assist in 
effecting settlements, securing and giving 
evidence, obtaining the attendance of 
witnesses and in the conduct of suits; and the 
Government shall pay to the Contractor the 
expense, other than the cost of maintaining 
the Contractor's usual organization, incurred 
in so doing. The Contractor shall not, except 
at its own cost, voluntarily make any 
payment, assume any obligation, or incur any 
expense other than shall be imperative for 
the protection of the vessel or vessels at the 
time of said occurrence of such event. 

(g) In the event of loss of or damage to any 
of the vessels or any of the materials or 
equipment therefor which may result in a 
claim against the Government under the 
insurance provisions of this contract, the 
Contractor promptly shall notify the 
Contracting Officer of such loss or damages, 
and the Contracting Officer may, without 
prejudice tu any other right of the 
Government, either: 

(1) Order the Contractor to proceed with 
replacement or repair in which event the 
Contractor shall effect such replacement or 
repair. The Contractor shall submit to the 
Contracting Officer a request for 
reimbursement of the cost of such 
replacement or repair together with such 
supporting documentation as the Contracting 
Officer may reasonably require, and shall 
identify such request as being submitted 
under the “Insurance” Clause of the contract. 
If the Government determines that the risk of 
such loss or damages is within the scope of 
the risks assumed by the Covernment under 
this clause, the Government will reimburse 
the Contractor for the reasonable, allowable 
cost of such replacement or repair, plus a 
reasonable profit (if the work of replacement 
or repair was performed by the Contractor) 
less the deductible amount specified in 
paragraph (b) of this ciause. Payments by the 
Covernment to the Contracivx under this 
Insurance Clause are outside the scope and 
shall not affect the pricing structure of the 
contract (firm fixed-price or incentive-type 
arrangement, as applicable), and are 
additional to the compensation otherwise 
payable to the Contractor under this contract; 
or 

(2) In the event the Contracting Officer 
decides that the loss or damage shall not be 
replaced or repaired, {i) Modify the contract 
appropriately consistent with the reduced 
requirements reflected by the unreplaced or 
unrepaired loss or damage, or (ii) Terminate 
the repair of any part or all of the vessel(s) 
under the clause of this contract entitled 
“Termination for Convenience of the 
Covernment.” 


(End of clause) 


1252.217-77 Title. 


As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Title (April 1984) 

Unless title to materials and equipment 
acquired or produced for, or allocated to, the 
performance of this contract shall have 
vested previously in the Government by 
virtue of other provisions of this contract, 
title to all materials and equipment to be 
incorporated in any vessel or part thereof, or 
to be placed upon any vessel or part thereof 
in accordance with the requirements of the 
contract, shall vest in the Government upon 
delivery thereof at the plant or such other 
location as may be specified in the Contract 
for the performance of the work: Provided, 
however, that the provisions of this clause or 
other provisions of this contract shall not be 
construed as relieving the Contractor from 
the full responsibility for all.such Contractor- 
furnished materials and equipment or the 
restoration of any damaged work or as a 
waiver of the right of the Government to 
require the fulfillment of all the terms of this 
contract, it being expressly understood and 
agreed that the Contractor shall assume 
without limitation the risk of loss for any 
such materials and equipment until such time 
as all work is completed and accepted by the 
Government and the vessel is redelivered to 
the Government. Upon completion of the 
contract, or with the approval of the 
contracting officer at any time during the 
performance of the contract, all such 
Contractor-furnished materials and 
equipment not incorporated in any vessel or 
part thereof or not placed upon any vessel or 
part thereof, in accordance with the 
requirements of the contract, shall become 
the property of the Contractor, except those 
materials and equipment the cost of which 
has been reimbursed by the Government to 
the Contractor. 


(End of clause) 


1252.217-78 Discharge of liens. 


As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Discharge of Liens (Apr. 1984) 


The Contractor shall immediately 
discharge or cause to be discharged any lien 
or right in rem of any kind, other than in 
favor of the Government, which at any time 
exists or arises in connection with work done 
or materials furnished under this contract 
with respect to the machinery, fittings, 
equipment or materials for any vessel. If any 
such lien or right in rem is not immediately 
discharged, the Government may discharge 
or cause to be discharged such lien or right at 
the expense of the Contractor. 


(End of clause) 


1252.217-79 Delays. 

As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Delays (Apr. 1984) 

When during the performance of this 
contract the Contractor is required to delay 
work on a vessel temporarily, due to orders 
or actions of the Government respecting 
stoppage of work to permit shifting the 
vessel, stoppage of hot work to permit 
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bunkering, stoppage of work due to 
embarking or debarking passengers and 
loading or discharging cargo, and the 
Contractor is not given sufficient advance 
notice or is otherwise unable to avoid 
incurring additional costs on account thereof, 
an equitable adjustment shall be made in the 
price of the contract pursuant to the 
“Changes” clause. 


(End of clause) 


1252.217-80 Department of Labor Safety 
and Health Regulations for Ship Repairing. 


As prescribed at 1217.7001(a) insert 
the following clause in solicitations and 
contracts: 


Department of Labor Safety and Health 
Regulations for Ship Repairing (Apr. 1984) 

Attention of the contractor is directed to 
Pub. L. 85-742, approved August 23, 1958 (72 
Stat. 835, 33 U.S.C. 941), amending section 41 
of the Longshoremen’s and Harbor Worker's 
Compensation Act and to the Safety and 
Health Regulations for Ship Repairing 
promulgated thereunder by the Secretary of 
Labor (29 CFR Part 1501). These regulations 
apply to all ship repair and related work, as 
defined in the regulations, performed under 
this contract on the navigable waters of the 
United States including any drydock or 
marine railway. Nothing coniained in this 
contract shall be construed as relieving the 
Contractor from any obligations which it may 
have for compliance with the aforesaid 
regulations. 


(End of clause) 


1252.217-81 Guarantee. 


As prescribed at 1217.7001(b), insert 
the following clause in solicitations and 
contracts: 


Guarantee (Apr. 1984) 


In case any work done or materials 
furnished by the Contractor under this 
contract on or for any vessel or the 
equipment thereof shall, within “—days from 
date of delivery of the vessel by the 
Contractor, prove defective v: deficient, such 
defects or deficiencies shail, as required by 
the Government, be corrected and repaired 
by the Contractor at his expense to the 
satisfaction of the contracting officer: 
Provided, however, that with respect to any 
individual work item incomplete at the 
delivery of the vessel the guarantee period 
shall run from the date of completion of such 
item. The Government shall, if and when 
practicable, afford the Contractor an 
opportunity to effect such corrections and 
repairs himself, but when, because of 
conditions or the locaticn of the vessel or for 
any other reason, it is impracticable or 
undesirable to return it to the Contractor, or 
the Contractor fails to proceed promptly with 
any such repairs as directed by the 
contracting officer, such corrections and 
repairs shall be effected at the Contractor's 
expense at such other locations as the 
Government may determine. Where 


* To be inserted by the contracting officer (see 
1217.7001(b)). 
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corrections and repairs are to be effected by 
other than the Contractor, due to nonreturn of 
the vessel to him, the Contractor's liability 
may be discharged by an equitable deduction 
in the price of the job. The Contractor's 
liability under this clause shall, however, in 
no event extend beyond the correction of 
such defects or deficiencies or payment for 
the cost thereof: Provided, however, that 
nothing in this clause shall be deemed to limit 
or relieve the Contractor of his 
responsibilities as set forth in the clause 
entitled “Liability and Insurance” and the 
clause entitled “Inspection” of this contract. 
At the option of the contracting officer, 
defects and deficiencies may be left in their 
then condition, and an equitable deduction 
from the Contract price, as agreed by the 
Contractor and contracting officer, shall be 
made therefor. If the Contractor and 
contracting officer fail to agree upon the 
equitable deduction from the contract price to 
be made, the dispute shall be determined as 
provided in the “Disputes” clause of this 
contract. 


(End of clause) 


1252.222-70 Service Contract Act of 
1965—Contracts of $2,500 or Less. 


As prescribed in 1222.1070-2(a), insert 
the following clause in solicitations and 
contracts: 


Service Contract Act of 1965—Contracts of 
$2,500 or Less (Jan. 1985) 


Except to the extent that an exemption, 
variation, or tolerance would apply under 29 
CFR Part 4.6 if this contract were in excess of 
$2,500, the Contractor and any subcontractor 
shall pay all employees working on the 
contract not less than the minimum wage 
specified under section 6{a)(1) of the Fair 
Labor Standards Act of 1938, as amended (29 
U.S.C. 201-206). All regulations and 
interpretations of the Service Contract Act of 
1965 expressed in 29 CFR Part 4 are hereby 
incorporated by reference in this contract. 


(End of clause) 


1252.222-71 Strikes or Picketing Affecting 
Timely Completion of the Contract Work. 


As prescribed in 1222.101-71(a), insert 
the following clause in solicitations and 
contracts: 


Strikes or Picketing Affecting Timely 
Completion of the Contract Work (Apr. 1984) 
Notwithstanding any other provision 
hereof, the Contractor is responsible for 
delays arising out of labor disputes, including 
but not limited to strikes, if such disputes are 
reasonably avoidable. A delay caused by a 
strike or by picketing which constitutes an 
unfair labor practice is not excusable unless 
the Contractor takes all reasonable and 
appropriate action to end such a strike or 
picketing, such as the filing of a charge with 
the National Labor Relations Board, the use 
of other available Government procedures, 
and the use of private boards or 
organizations for the settlement of disputes. 


(End of Clause) 


1252.222-72 Strikes or Picketing Affecting 
Access to FAA Facility. 


As prescribed in 1222.101-71(b), insert 
the following clause in solicitations and 
contracts: 


Strikes or Picketing Affecting Access to FAA 
Facility (Apr. 1984) 

If the Contracting Officer notifies the 
Contractor in writing that a strike or 
picketing: (1) Is directed at the Contractor or 
any subcontractor or any employee of either, 
and (2) impedes or threatens to impede 
access by any person to the DOT facility or 
facilities where the site{s) of the work is (are) 
located, the Contractor shall take all 
appropriate action to end such strike or 
picketing, including, if necessary, the filing of 
a charge of unfair labor practice with the 
National Labor Relations Board of the 
utilization of any other available judicial or 
administrative remedies. 


(End of Clause) 


1252.222-73 Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation. 


As prescribed in 1222.305 or 
1222.1070-2(b), insert the following in 
solicitations and contracts: 


Contract Work Hours and Safety Standards 
Act—Overtime Compensation (Apr. 1984) 


This contract, to the extent that it is of a 
character specified in the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327-333), is subject to the following 
provisions and to all other applicable 
provisions and exceptions of such Act and 
the regulations of the Secretary of Labor 
thereunder. 

(a) Overtime requirements. No contractor 
or subcontractor contracting for any part of 
the contract work which may require or 
involve the employment of laborers or 
mechanics shall require or permit any such 
laborer or mechanic in any workweek in 
which he or she is employed on such work to 
work in excess of 8 hours in any calendar 
day or in excess of forty hours in such 
workweek unless such laborer or mechanic 
receives compensation at a rate not less than 
one and one-half times the basic rate of pay 
for all hours worked in excess of 8 hours in 
any calendar day or in excess of forty hours 
in such workweek, whichever is greater. 

(b) Violation; liability for unpaid wages; 
liquidated damages. In the event of any 
violation of the provisions set forth in 
paragraph (a) of this clause, the Contractor 
and any subcontractor responsible therefor 
shall be liable for the unpaid wages. In 
addition, such contractor and subcontractor 
shall be liable to the United States (in case of 
work done under contract for the District of 
Columbia or a territory, to such District or to 
such territory) for liquidated damages. Such 
liquidated damages shall be computed with 
respect to each individual laborer or 
mechanic, including watchmen and guards, 
employed in violation of the provisions set 
forth in paragraph (a) of this clause in the 
sum of $10 for each calendar day for which 
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such individual was required or permitted to 
work in excess of 8 hours or in excess of the 
standard workweek of 40 hours without 
payment of the overtime wages required by 
provisions set forth in paragraph (a) of this 
clause. 


(c) Withholding for unpaid wages and 
liquidated damages. The Contracting Officer 
shall upon his/her own action or upon 
written request of an authorized 
representative of the Department of Labor 
withhold or cause to be withheld, from any 
moneys payable on account of work 
performed by the Contractor or subcontractor 
under any such contract or any other Federal 
contract with the same Prime Contractor, or 
any other Federally-assisted contract subject 
to the Contract Work Hours and Safety 
Standards Act which is held by the same 
Prime Contractor, such sums as may be 
determined to be necessary to satisfy any 
liabilities of such contractor or subcontractor 
for unpaid wages and liquidated damages as 
provided in paragraph (b) of this clause. 

(d) Subcontracts. The Contractor or 
subcontractor shall insert in any subcontracts 
the text of paragraphs (a) through (d) of this 
clause and also a clause requiring the 
subcontractors to include that text in any 
lower tier subcontracts. The Contractor shall 
be responsible for compliance by any 
subcontractor of whatever tier with 
paragraphs (a) through (d) of this clause. 


(End of Clause) 


1252.222-74 Payrolls and Basic Records. 


As prescribed in 1222.305 or 
1222.1070-2(b), insert the following in 
solicitations and contracts: 


Payrolls and Basic Records (Apr. 1984) 


(a) The Contractor or subcontractor shall 
maintain payrolls and basic payroll records 
during the course of the contract work and 
shall preserve them for a period of three 
years*from the completion of the contract for 
all laborers and mechanics, including guards 
and watchmen, working on the contract. Such 
records shall contain the name and address 
of each such employee, social security 
number, correct classification, hourly rates of 
wages paid, daily and weekly number of 
hours worked, deductions made, and actual 
wages paid. 

(b) The records to be maintained under 
paragraph (a) of this clause shall be made 
available by the Contractor or subcontractor 
for inspection, copying, or transcription by 
the Contracting Officer or the Department of 
Labor or their authorized representatives. 
The Contractor and subcontractors will 
permit such representatives to interview 
employees during working-hours on the job. 

(c) The Contractor shall insert paragraphs 
(a) through {c) of this clause in all 
subcontracts, and shall require their inclusion 
in all subcontracts of any tier. 


(End of clause) 


1252.222-75 Service Contract Act of 1965. 


As prescribed in 1222.1070-2(b), insert 
the following clause in solicitations and 
contracts: 
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Service Contract Act of 1965 (Jan. 1985) 


This contract is subject to the Service 
Contract Act of 1965, as amended (41 US.C. 
351 et seq.) and is subject to the following 
provisions and to all other applicable 
provisions of the Act and regulations of the 
Secretary of Labor issued thereunder (29 CFR 
Part 4). ; 

(a) Compensation. Each service employee 
employed in the performance of this contract 
by the contractor or any subcontractor shall 
be paid not less than the minimum monetary 
wages and shall be furnished fringe benefits 
in accordance with the wages and fringe 
benefits determined by the Secretary of 
Labor or authorized representative, as 
specified in any wage determination attached 
to this contract. 

(b) Conforming procedure. (1) If there is 
such a wage determination attached to this 
contract, the contracting officer shall require 
that any class of service employee which is 
not listed therein and which is to be 
employed under the contract (i.e., the work to 
be performed is not performed by any 
classification listed in the wage 
determination), be classified by the 
contractor so as to provide a reasonable 
relationship (i.e., appropriate level of skill 
comparison) between such unlisted 
classifications and the classifications listed 
in the wage determination. Such conformed 
class of employees shall be paid the 
monetary wages and furnished the fringe 
benefits as are determined pursuant to the 
procedures in this section. (The information 
collection requirements contained in the 
following paragraphs of this clause have been 
approved by the Office of Management and 
Budget under OMB control number 1215- 
0150.) 

(2) Such conforming procedure shall be 
initiated by the contractor prior to the 
performance of contract work by such 
unlisted class of employee. A written report 
of the proposed conforming action, including 
information regarding the agreement or 
disagreement of the authorized 
representative of the employees involved or, 
where there is no authorized representative, 
the employees themselves, shall be submitted 
by the contractor to the contracting officer no 
later than 30 days after such unlisted class of 
employees performs any contract work. The 
contracting officer shall review the proposed 
action and promptly submit a report of the 
action, together with the agency’s 
recommendation and all pertinent 
information including the position of the 
contractor and the employees, to the Wage 
and Hour Division, Employment Standards 
Administration, U.S. Department of Labor, for 
review. The Wage and Hour Division will 
approve, modify, or disapprove the action or 
render a final determination in the event of 
disagreement within 30 days of receipt or will 
notify the contracting officer within 30 days 
of receipt that additional time is necessary. 

(3) The final determination of the 
conformance action by the Wage and Hour 
Division shall be transmitted to the 
contracting officer who shall promptly notify 
the contractor of the action taken. Each 
affected employee shall be furnished by the 
contractor with a written copy of such 
determination or it shall be posted as a part 
of the wage determination. 


(4) (A) The process of establishing wage 
and fringe benefit rates that bear a 
reasonable relationship to those listed in a 
wage determination cannot be reduced to any 
single formula. The approach used may vary 
from wage determination to wage 
determination depending’on the 
circumstances. Standard wage and salary 
administration practices which rank various 
job classifications by pay grade pursuant to 
point schemes or other job factors may, for 
example, be relied upon. Guidance may also _ 
be obtained from the way different jobs are 
rated under Federal pay systems (Federal 
Wage Board Pay System and the General 
Schedule) or from other wage determinations 
issued in the same locality. Basic to the 
establishment of any conformable wage 
rate(s) is the concept that a pay relationship 
should be maintained between job 


.classifications based on the ski!] required and 


the duties performed. 

(B) In the case of a contract modification, 
an exercise of an option or extension of an 
existing contract, or in any other case where 
a contractor succeeds a contract under which 
the classification in question was previously 
conformed pursuant to this clause, a new 
conformed wage rate and fringe benefits may 
be assigned to such conformed classification 
by indexing (i.e., adjusting) the previous 
conformed rate and fringe benefits by an 
amount equal to the average (mean) 
percentage increase (or decrease, where 
appropriate) between the wages and fringe 
benefits specified for all classifications to be 
used on the contract which are listed in the 
current wage determination, and those 
specified for the corresponding classifications 
in the previously applicable wage 
determination. Where conforming actions are 
accomplished in accordance with this 
paragraph prior to the performance of 
contract work by the unlisted class of 
employees, the contractor shall advise the 
contracting officer of the action taken but the 
other procedures in paragraph (b)(2) of this 
clause need not be followed. 

(C) No employee engaged in performing 
work on this contract shall in any event be 
paid less than the currently applicable 
minimum wage specified under section 6(a)(1) 
of the Fair Labor Standards Act of 1938, as 
amended. 

(5) The wage rate and fringe benefits 
finally determined pursuant to paragraphs 
(b)(1) and (2) of this clause shall be paid to all 
employees performing in the classification 
from the first day on which contract work is 
performed by them in the classification. 
Failure to pay such unlisted employees the 
compensation agreed upon by the interested 
parties and/or finally determined by the 
Wage and Hour Division retroactive to the 
date such class of employees commenced 
contract work shall be a violation of the Act 
and this contract. 

(6) Upon discovery of failure to comply 
with paragraphs (b)(1) through (5) of this 
clause, the Wage and Hour Division shall 
make a final determination of conformed 
classification, wage rate, and/or fringe 
benefits which shall be retroactive to the date 
such class of employees commenced contract 
work. 

(c) Adjustment. Hf, as authorized pursuant 
to section 4(d) of the Service Contract Act of 
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1965 as amended, the term of this contract is 
more than 1 year, the minimum monetary 
wages and fringe benefits required to be paid 
or furnished thereunder to service employees 
shall be subject to adjustment after 1 year 
and not less often than once every 2 years, 
pursuant to wage determinations to be issued 
by the Wage and Hour Division, Employment 
Standards Administration of the Department 
of Labor as provided in such Act. 

(d) Obligation to furnish fringe benefits. 
The contractor or subcontractor may 
discharge the obligation to furnish fringe 
benefits specified in the attachment or 
determined conformably thereto by 
furnishing any equivalent combinations of 
bona fide fringe benefits, or by making 
equivalent or differential payments in cash in 
accordance with the applicable rules set forth 
in Subpart D of 29 CFR Part 4, and not 
otherwise. 

(e) Minimum wage. In the absence of a 
minimum wage attachment for this contract, 
neither the contractor nor any subcontractor 
under this contract shall pay any person 
performing work under the contract 
(regardless of whether they are service 
employees) less than the minimum wage 
specified by section 6(a)(1) of the Fair Labor 
Standards Act of 1938. Nothing in this 
provision shall relieve the contractor or any 
subcontractor of any other obligation under 
law or contract for the payment of a higher 
wage to any employee. 

(f) Obligations attributable to predecessor 
contracts. If this contract exceeds a contract 
subject to the Service Contract Act of 1965 as 
amended, under which substantially the same 
services were furnished in the same locality 
and service employees were paid wages and 
fringe benefits provided for in a collective 
bargaining agreement, in the absence of a 
minimum wage attachment for this contract 
setting forth such collectively bargaining 
wage rates and fringe benefits, neither the 
contractor nor any subcontractor under this 
contract shall pay any service employee 
performing any of the contract work 
(regardless of whether or not such employee 
was employed under the predecessor 
contract), less than the wages and fringe 
benefits provided for in such collective 
bargaining agreement, to which such 
employee would have been entitled if 
employed under the predecessor contract, 
including accrued wages and fringe benefits 
and any prospective increases in wages and 
fringe benefits provided for under such 
agreement. No contractor or subcontractor 
under this contract may be relieved of the 
foregoing obligation unless the limitations of 
4.1b(b) of 29 CFR Part 4 apply or unless the 
Secretary of Labor or his authorized 
representative finds, after a hearing as 
provided in section 4.10 of 29 CFR Part 4, that 
the wages and/or fringe benefits provided for 
in such agreement are substantially at 
variance with those which prevail for 
services of a character similar in the locality, 
or determines, as provided in section 4.11 of 
29 CFR Part 4, that the collective bargaining 
agreement applicable to service employees 
employed under the predecessor contract 
was not entered into as a result of arm’s- 
length negotiations. Where it is found in 
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accordance with the review procedures 
provided in 29 CFR 4.10 and/or 4.11 and Parts 
6 and 8 that some or all of the wages and/or 
fringe benefits contained in a predecessor 
contractor's collective bargaining agreement 
are substantially at variance with those 
which prevail for services of a character 
similar in the locality, and/or that the 
collective bargaining agreement applicable to 
service employees employed under the 
predecessor contract was not entered into as 
a result of arm's-length negotiations, the 
Department will issue a new or revised wage 
determination setting forth the applicable 
wage rates and fringe benefits. Such 
determination shall be made part of the 
contract or subcontract, in accordance with 
the decision of the Administrator, the | 
Administrative Law Judge, or the Board of 
Service Contract Appeals, as the case may 
be, irrespective of whether such issuance 
occurs prior to or after the award of a 
contract or subcontract. 53 Comp. Gen. 401 
(1973). In the case of a wage determination 
issued solely as a result of a finding of 
substantial variance, such determination 
shall be effective as of the date of the final 
administrative decision. 

(g) Notification to employees. The 
contractor and any subcontractor under this 
contract shall notify each service employee 
commencing work on this contract of the 
minimum monetary wage and any fringe 
-benefits required to be paid pursuant to this 
contract, or shall post the wage 
determination attached to this contract. The 
poster provided by the Department of Labor 
(Publication WH 1313) shall be posted in a 
prominent and accessible place at the 
worksite. Failure to comply with this 
requirement is a violation of section 2(a)(4) of 
the Act and of this contract. (Approved by 
the Office of Management and Budget under 
OMB control number 1215-0150.) 

(h).Safe and sanitary working conditions. 
The contractor or subcontractor shall not 
permit any part of the services called for by 
this contract to be performed in buildings or 
surroundings or under working conditions 
provided by or under the control or 
supervision of the contractor or subcontractor 
which are unsanitary or hazardous or 
dangerous to the health or safety of service 
employees engaged to furnish these services, 
and the contractor or subcontractor shall 
comply with the safety and health standards 
applied under 29 CFR Part 1925. 

(i) Records. (1) The contractor and each 
subcontractor performing work subject to the 
Act shall make and maintain for 3 years from 
the completion of the work, records 
containing the information specified in the 
following paragraphs (i)(1) (A) through (F) of 
this clause for each employee subject to the 
Act and shall make them available for 
inspection and transcription by authorized 
representatives of the Wage and Hour 
Division, Employment Standards 
Administration of the U.S. Department of 
Labor. [Items (i)(1) (A) through (D) approved 
by the Office of Management and Budget 
under OMB control number 1215-0017 and 
items (i){1) (E) and (F) approved under OMB 
control number 1215-0150.]: 

(A) Name and address and social security 
number of each employee. 


(B) The correct work classification or 
classifications, rate or rates of monetary 
wages paid and fringe benefits provided, rate 
or rates of fringe benefits payments in lieu 
thereof, and total daily and weekly 
compensation of each employee. 

(C) The number of daily and weekly hours 
so worked by each employee. 

(D) Any deductions, rebates, or refunds 
from the total daily or weekly compensation 
of each employee. 

(E) A list of monetary wages and fringe 
benefits for those classes of service 
employees not included in the wage 
determination attached to this contract but 
for which such wage rates or fringe benefits 
have been determined by the interested 
parties or by the Administrator or authorized 
representative pursuant to paragraph (b) of 
this clause. A copy of the report required by 
paragraph (b)(2) of this clause shall be 
deemed to be such a list. 

(F) Any list of the predecessor contractor's 
employees which had been furnished to the 
contractor pursuant to paragraph (q). 

(2) The contractor shall also make 
available a copy of this contract for 
inspection or transcription by authorized 
representatives of the Wage and Hour 
Division. ; 

(3) Failure to make and maintain or make 
available such records for inspection and 
transcription shall be a violation of the 
regulations and this contract, and in the case 
of failure to produce such records, the 
contracting officer, upon direction of the 
Department of Labor and notification of the 
contractor, shall take action to cause 
suspension of any further payment or 
advance of funds until such violation ceases. 

(j) Interviews with employees. The 
contractor shall permit authorized 
representatives of the Wage and Hour 
Division to conduct interviews with 
employees at the worksite during normal 
working hours. 

(k) Timing of payments. The contractor 
shall unconditionally pay to each employee 
subject to the Act all wages due free and 
clear and without subsequent deduction 
(except as otherwise provided by law or 
Regulations, 29 CFR Part 4), rebate, or 
kickback on any account. Such payments 
shall be made no later than one pay period 
following the end of the regular pay period in 
which such wages were earned or accrued. A 
pay period under this Act may not be of any 
duration longer than semi-monthly. 

(l) Withholding of payment and 
termination of contract. The contracting 
officer shall withhold or cause to be withheld 
from the Government prime contractor under 
this or any other Government contract with 
the prime contractor such sums as an 
appropriate official of the Department of 
Labor requests, or such sums as the 
contracting officer decides may be necessary, 
to pay underpaid employees employed by the 
contractor or subcontractor. In the event of 
failure to pay any employees subject to the 
Act all or part of the wages or fringe benefits 
due under the Act, the agency may, after 
authorization or by direction of the 
Department of Labor and written notification 
to the contractor, take action to cause 
suspension of any further payment or 
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advance of funds until such violations have 
ceased. Additionally, any failure to comply 
with the requirements of this clause relating 
to the Service Contract Act of 1965 may be 
grounds for termination of the right to 
proceed with the contract work. In such 
event, the Government may enter into other 
contracts or arrangements for completion of 
the work, charging the contractor in default 
with any additional cost. 

(m) Subcontracts. The contractor agrees to 
insert this clause relating to the Service 
Contract Act of 1965 in all subcontracts 
subject to the Act. The term “contractor” as 
used in this clause in any subcontract be 
deemed to refer to the subcontractor, except 
in the term “Government prime contractor.” 

(n) Service employees. As used in this 
clause, the term “service employee” means 
any person engaged in the performance of 
this contract other than any person employed 
in a bona fide executive, administrative, or 
professional capacity, as those terms are 
defined in Part 541 of Title 29, Code of 
Federal Regulations, as of July 30, 1976, and 
any subsequent revision of those regulations. 
The term “service employee” includes all 
such persons regardless of any contractural 
relationship that may be alleged to exist 
between a contractor or subcontractor and 
such persons. 

(o) Civil Service rates. The following 
statement is included in contracts pursuant to 
section 2(a)(5) of the Act and is for 
informational! purposes only: The following 
classes of service employees expected to be 
employed under the contract with the 
Government would be subject, if employed 
by the contracting agency, to the provisions 
of 5 U.S.C. 5341 or 5 U.S.C. 5332 and would, if 
so employed, be paid not less than the 
following rates of wages and fringe benefits. 


Monetary 


wage-fringe 
benefits 


| 


Employee class 


See clause in Schedule titled “Civil Service | 
Classifications and Rates” 0.2... ccecececseleseees 


(p) Contractor report on collective 
bargaining agreement. If wages to be paid or 
fringe benefits to be furnished any service 
employees employed by the Government 
prime contractor or any subcontractor under 
the contract are provided for in a collective 
bargaining agreement which is or will be 
effective during any period in which the 
contract is being performed, the Government 
prime contractor shal! report such fact to the 
contracting officer, together with full 
information as to the application and accrual 
of such wages and fringe benefits, including 
any prospective increases, to service 
employees engaged in work on the contract, 
and a copy of the collective bargaining 
agreement. Such report shall be made upon 
commencing performance of the contract, in 
the case of collective bargaining agreements 
effective at such time, and in the case of such 
agreements or provisions or amendments 
thereof effective at a later time during the 
period of contract performance, such 
agreements shall be reported promptly after 
negotiation thereof. (Approved by the Office 
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of Management and Budget under OMB 
control number 1215-0150.) 

(q) Contractor list of employee names. Not 
less than 10 days prior to completion of any 
contract being performed at a Federal facility 
where service employees may be retained in 
the performance of the succeeding contract 
and subject to a wage determination which 
contains vacation or other benefit provisions 
based upon length of service with a 
contractor (predecessor) or successor (section 
4.173 of Regulations, 29 CFR Part 4), the 
incumbent prime contractor shall furnish to 
the contracting officer a certified list of the 
names of all service employees on the 
contractor's or subcontractor's payroll! during 
the last month of contract performance. Such 
list shall alee contain anniversary dates of 
employment on the contract either with the 
current or predecessor contractors of each 
such service employee. The contracting 
officer shall turn over such list to the 
successor contractor at the commencement of 
the succeeding contract. (Approved by the 
Office of Management and Budget under 
OMB control number 1215-0150.) 

(r) Rulings and interpretations, Rulings and 
interpretations of the Service Contract Act of 
1965, as amended, are contained in 
Regulations, 29 CFR Part 4. 

(s) Ineligible contractors and 
subcontractors. (1) By entering into this 
contract, the contractor (and officials thereof) 
certifies that neither it (nor he or she) nor any 
person or firm who has a substantial interest 
in the contractor's firm is a person or firm 
ineligible to be awarded Government 
contracts by virtue of the sanctions imposed 
pursuant to section 5 of the Act. 

(2) No part of this contract shall be 
subcontracted to any person or firm ineligible 
for award of a Government contract pursuant 
to section 5 of the Act. 

(t) Penalty for false statements. The 
penalty for making false statements is 
prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001. 

(u) Special employees. Notwithstanding 
any of the provisions in paragraphs (a) 
through (r) of this clause relating to the 
Service Contract Act of 1965, the following 
employees may be employed in accordance 
with the following variations, tolerances, and 
exemptions, which the Secretary of Labor, 
pursuant to section 4{b) of the Act prior to tis 
amendment by Pub. L. 92-473, found to be 
necessary and proper in the public interest or 
to avoid serious impairment of the conduct of 
Government business: 

(1} Apprentices, student-learners, and 
workers whose earning capacity is impaired 
by age, physical, or mental deficiency or 
injury may be employed at wages lower than 
the minimum wages otherwise required by 
section 2(a)(1) or 2(b)(1) of the Service 
Contract Act without diminishing any fringe 
benefits or cash payments in lieu thereof 
required under section 2(a)({2) of that Act, in 
accordance with the conditions and 
procedures prescribed for the employment of 
apprentices, student-learners, handicapped 
persons, and handicapped clients of sheltered 
workshops under section 14 of the Fair Labor 
Standards Act of 1938, in the regulations 
issued by the Administrator (29 CFR Parts 
520, 521, 524, and 525). 


(2) The Administrator will issue certificates 
under the Service Contract Act for the 
employment of apprentices, student-learners, 
handicapped persons, or handicapped clients 
of sheltered workshops not subject to the Fair 
Labor Standards Act of 1938, or subject to 
different minimum rates of pay under the two 
acts, authorizing appropriate rates of 
minimum wages (but without changing 
requirements concerning fringe benefits or 
supplementary cash payments in lieu 
thereof), applying procedures prescribed by 
the applicable regulations issued under the 
Fair Labor Standards Act of 1938 (29 CFR 
Parts 520, 521, 524, and 525). 

(3) The Administrator will also withdraw, 
annual, or cancel such certificates in 
accordance with the regulations in Part 525 
and 528 of Title 29 of the Code of Federal 
Regulations. 

(v) Apprentices. Apprentices will be 
permitted to work at less than the 
predetermined rate for the work they perform 
when they are employed and individually 
registered in a bona fide apprenticeship 
program registered with a State 
Apprenticeship Agency which is recognized 
by the U.S. Department of Labor, or if no such 
recognized agency exists in a State, under a 
program registered with the Bureau of 
Apprenticeship and Training, Employment 
and Training Administration, U.S. 
Department of Labor. Any employee who is 
not registered as an apprentice in an 
approved program shall be paid the wage 
rate and fringe benefits contained in the 
applicable wage determination for the 
journeyman classification of work actually 
performed. The wage rates paid apprentices 
shall not be less than the wage rate for their 
level of progress set forth in the registered 
program, expressed as the appropriate 
percentage of the journeyman's rate 
contained in the applicable wage 
determination. The allowable ratio of 
apprentices to journeymen employed on the 
contract work in any craft classification shall 
not be greater than the ratio permitted to the 
contractor as to his entire work force under 
the registered program. 

(w) Tip credit. An employee engaged in an 
occupation in which he or she customarily 
and regularly receives more than $30 a month 
in tips may have the amount of tips credited 
by the employer against the minimum wage 
required by section 2(a){1) or section 2(b)(1) 
of the Act in accordance with section 3{m) of 
the Fair Labor Standards Act and 
Regulations, 29 CFR Part 531: Provided, 
however, that the amount of such credit may 
not exceed $1.24 per hour beginning January 
1, 1880, and $1.34 per hour after December 31, 
1980. To utilize this proviso: 

{1) The employer must inform tipped 
employees about this tip credit allowance 
before the credit is utilized; 

'(2) The employees must be allowed to 
retain all tips (individually or through a 
pooling arrangement and regardless of 
whether the employer elects to take a credit 
for tips received); 

(3) The employer must be able to show by 
records that the employee receives at least 
the applicable Service Contract Act minimum 
wage through the combination of direct 
wages and tip credit (approved by the Office 
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of Management and Budget under OMB 
control number 1215-0017); 

(4) The use of such tip credit must have 
been permitted under any predecessor 
collective bargaining agreement applicable 
by virtue of section 4{c) of the Act. 

(x) Disputes concerning labor stanaards. 
Disputes arising out of the labor standards 
provisions of this contract shall not be 
subject to the general disputes clause of this 
contract. Such disputes shall be resolved in 
accordance with the procedures of the 
Department of Labor set forth in 29 CFR Parts 
4, 6, and 8. Disputes within the meaning of 
this clause include disputes between the 
contractor (or any of its subcontractors) and 
the contracting agency, the U.S. Department 
of Labor, or the employees or their 
representatives. 


(End of clause) 


1252.222-76 Civil Service classifications 
and rates. 

As prescribed in 1222.1070-2(b), insert 
the following clause in the schedule of 
solicitations and contracts containing 
the clause Service Contract Act of 1965: 


Civil Service Classifications and Rates (Jan. 
1985) 


Civil Service classifications, wage rates, 
and fringe benefits referred to in paragraph 
(o) of the clause entitled “Service Contract 
Act of 1965” are listed below: 


| Wage rates 





Fringe Benefits 


Annual Leave: Two hours per week for 
service of less than three years; three hours 
per week for service of three years but less 
than 15 years; four hours per week for service 
of 15 years or more. 

Paid Holidays: Nine per year. 
Government's contribution to sick leave 
and to life, accident, and health insurance: 5.1 

percent of basic hourly rate. 

Government's contribution to retirement 
pay: 7 percent of basic hourly rate. 

Note.—The wage rates and fringe benefits 
listed in this clause are included in the 
contract as required by section 2(a)(5) of the 
Service Contract Act of 1965, as amended, 
and are not minimum wage rate and fringe 
benefits required to be paid on this contract. 


(End of clause) 


1252.222-77 Fair Labor Standards Act 
and Service Contract Act—Price 
Adjustment (Muitiyear and Option 
Contracts). 

As prescribed in 1222.1070-2(b), insert 
the following clause in solicitations and 
contracts: 


Fair Labor Standards Act and Service 
Contract Act—Price Adjustment (Multiyear 
and Option Contracts) (Jan. 1985) 


. (a) The Contractor warrants that the prices 
in this contract do not include any allowance 
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for any contingency to cover increased costs 
for which adjustment is provided under this 
clause. 

(b) The minimum prevailing wage 
determination, including fringe benefits, 
issued under the Service Contract Act of 1965 
(41 U.S.C. 351-358), by the Administrator, 
Wage and Hour Division, Employment 
Standards Administration, U.S. Department 
of Labor, current at the beginning of each 
renewal option period, shall apply to any 
renewal of this contract. When no such 
determination has been made applicable to 
this contract, then the current Federal 
minimum wage as established by section 
6(a)(1) of the Fair Labor Standards Act of 
1938 (29 U.S.C. 206) shall apply to any 
renewal of this contract. 

(c) The contract price or contract unit price 
labor rates will be adjusted to reflect 
increases or decreases by the Contractor in 
wages or fringe benefits of employees 
working on this contract to comply with— 

(1) The Department of Labor determination 
of minimum prevailing wages and fringe 
benefits applicable at the beginning of the 
renewal option period; 

(2) An increased or decreased wage 
determination otherwise applied to the 
contract by operation of law; or 

(3) An amendment to the Fair Labor 
Standards Act of 1938 that is enacted 
subsequent to award of this contract, affects 
the minimum wage, and becomes applicable 
to this contract under law. 

(d) Any such adjustment will be limited to 
increases or decreases in wages or fringe 
benefits as described in paragraph (c) above, 
and to the concomitant increases or 
decreases in social security and 
unemployment taxes and worker's 
compensation insurance; it shall not 
otherwise include any amount for general 
and administrative costs, overhead, or 
profits. 

(e) The Contractor shall notify the 
Contracting Officer of any increase claimed 
under this clause within 30 days after the 
effective date of the wage change, unless this 
period is extended by the Contracting Officer 
in writing. The Contractor shall promptly 
notify the Contracting Officer of any decrease 
under this clause, but nothing in the clause 
shall preclude the Government from asserting 
a claim within the period permitted by law. 
The notice shall contain a statement of the 
amount claimed and any relevant supporting 
data that the Contracting Officer may 
reasonably require. Upon agreement of the 
parties, the contract price or contract unit 
price labor rates shall be modified in writing. 
The Contractor shall continue performance 
pending agreement on or determination of 
any such adjustment and its effective date. 

(f} The Contracting Officer or an authorized 
representative shall, unti] the expiration of 3 
years after final payment under the contract, 
have access to and the right to examine any 
directly pertinent books, documents, papers, 
and records of the Contractor. 


(End of clause) 


1252.222-78 Fair Labor Standards Act 
and Service Contract Act—Price 
Adjustment. 


As prescribed in 1222.1070-2(b), insert 
the following clause in solicitations and 
contracts: 


Fair Labor Standards Act and Service 
Contract Act—Price Adjustment (Jan. 1985) 


(a) The Contractor warrants that the prices 
in this contract do not include any allowance 
for any contingency to cover increased costs 
for which.adjustment is provided under this 
clause. 

(b) The contract price or contract unit price 
labor rates will be adjusted to reflect 
increases or decreases by the Contractor in 
wages or fringe benefits of employees 
working on this contract to comply with— 

(1) An increased or decreased wage 
determination applied to this contract by 
operation of law; or 

(2) An amendment to the Fair Labor 
Standards Act of 1938 that is enacted 
subsequent to award of this contract, affects 
the minimum wage, and becomes applicable 
to this contract under law. 

(c) Any such adjustment will be limited to 
increases or decreases in wages or fringe 
benefits as described in paragraph (b) above, 
and to the concomitant increases or 
decreases in social security and 
unemployment taxes and workers’ 
compensation insurance; it shall not 
otherwise include any amount for general 
and administrative costs, overhead, or 
profits. 

(d) The Contractor shall notify the 
Contracting Officer of any increase claimed 
under this clause within 30 days after the 
effective date of the wage change, unless this 
period is extended by the Contracting Officer 
in writing. The Contractor shall promptly 
notify the Contracting Officer of any decrease 
under this clause, but nothing in the clause 
shall preclude the Government from asserting 
a claim within the period permitted by law. 
The notice shall contain a statement of the 
amount claimed and any relevant supporting 
data that the Contracting Officer may 
reasonably require. Upon agreement of the 
parties, the contract price or contract unit 
price labor rates shall be modified in writing. 
The Contractor shall continue performance 
pending agreement on or determination of 
any such adjustment and its effective date. 

(e) The Contracting Officer or an 
authorized representative shall, until the 
expiration of 3 years after final payment 
under the contract, have access to and the 
right to examine any directly pertinent books, 
documents, papers, and records of the 
Contractor. 


(End of clause) 


1252.222-79 Service Contract Act 
Requirements as to vacation pay. 

As prescribed in 1222.1070-2(b), insert 
the following clause in solicitations and 
contracts: 


Federal Register / Vol. 50, No. 72 / Monday April 15, 1985 / Rules and Regulations 


Service Contract Act Requirements as to 
Vacation Pay. (Jan. 1985) 


(a) Employee Credit for Service with a 
Predecessor Contractor. This paragraph (a} 
applies if the contract wage determination 
contains a provision referring to a 
“successor” contractor, as, e.g., “1 week paid 
vacation after 1 year of service with a 
contractor or successor.” “Successor” as used 
in such provision means the Contractor on 
this contract when the Contractor employs, 
without a break in service, a service 
employee for.nerly employed by the 
immediately preceding contractor under a 
similar Government contract at the same 
location (“predecessor contractor’). 
Consequently, if the Contractor employs 
without a break in service, any service 
employee who was employed by its 
predecessor contractor for similar work at the 
same location, the Contractor in computing 
the employee's “year of service” shall include 
all continuous service for the predecessor 
contractor subsequent to the later of the 
following dates: (1) the date of employment 
by the predecessor contractor; or (2) if, while 
employed by the predecessor contractor, the 
employee had an anniversary date or dates 
on which the employee became entitled to 
vacation benefits, the most recent of such 
anniversary dates. Thus, the Contractor is 
liable for such employee's full vacation. 
benefit on such anniversary date even though 
during part of the “year of service” the 
employee had been employed by the 
predecessor contractor. 

(b) When Predecessor Contractor Not 
Involved. This paragraph (b) applies if the 
contract wage determination does not refer to 
a “successor” contractor, but contains a 
provision such as “1 week paid vacation after 
1 year of service with an employer.” The term 
“an employer” in such provision means the 
Contractor on this contract. The Contractor in 
computing a service employee's “year of 
service” shall include all continuous service 
performed by the employee subsequent to the 
later of the following dates: (1) The date of 
employment by the Contractor, or (2) the 
employee's most recent anniversary date for 
which a paid vacation was granted. 

(c) Part-time Employees. If the contract 
wage determination contains either type of 
provision quoted in paragraph (a) or (b) 
above, part-time service employees working 
a regularly scheduled work week shall 
receive a paid vacation on a pro-rata basis. 
For example, an employee who has worked 
for the Contractor two days per week for a 
year [or, without a break in service, for the 
Contractor and a predecessor contractor 
where the wage determination contains 
language like that quoted in (a) above] shall 
be entitled to two days paid vacation or two- 
fifths of the vacation benefits to which full- 
time employees are entitled. 

(d) Break in Service. For purposes of this 
provision, the term “break in service” does 
not include an employee's change in 
employment status from an employee of a 
predecessor contractor to an employee of the 
Contractor. 
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{End of clause) 
1252.223-70 [Reserved] 


1252.223-71 Accident and Fire Reporting. 


As prescribed in 1223.7001(a) insert 
the following clause in solicitations and 
contracts: 


Accident and Fire Reporting (Apr. 1984) 


(a) The Contractor shall report to the 
Contracting Officer any accident or fire 
occurring at the site of the work which 
causes: 

1. A fatality or as much as one lost 
workday on the part of any employee of the 
Contractor or any subcontractor at any tier; 

2. Damage of $1,000 or more to Federal 
property either real or personal; 

3. Damage to Contractor or subcontractor 
owned or leased motor vehicles or mobile 
equipment; 

4. Damage for which a contract time 
extension may be requested. 

(b) Accident and fire reports required by 
paragraph (a) above shall be accomplished 
by the following means: 

1. Accidents or fires resulting in a death, 
hospitalization of five or more persons, or 
destruction of Federal property (either real or 
personal) the total value of which is 
estimated at $100,000 or more, shall be 
reported immediately by telephone to the 
Contracting Officer or his authorized 
representative and shall be confirmed by 
telegram within 24 hours to the Contracting 
Officer. Such telegram shall state all known 
facts as to extent of injury and damage and 
as to cause of the accident or fire. 

2. Other accident and fire reports required 
by paragraph (a) above may be reported by 
the Contractor using a state, private 
insurance carrier, or contractor accident 
report form which provides for the statement 
of: (1) The extent of injury; and (2) the 
damage and cause of the accident or fire. 
Such report shall be mailed or otherwise 
delivered to the Contracting Officer within 48 
hours of the occurrence of the accident or 
fire. 

(c) The contractor shall assure compliance 
by subcontractors at all tiers with the 
requirements of this clause. 


(End of clause) 


1252.223-72 Protection of Human 
Subjects Compliance. 

As prescribed in 1223.7001(b) insert 
the following clause in solicitations and 
contracts: 

Protection of Human Subjects Compliance 
(Jan. 1985) 


The contractor shall comply with the 
NHTSA principles and procedures (in 


accordance with NHTSA Orders 700 -1, 700-3, 


and 700-4) for the protection of hum7n 
subjects participating in activities ¢ £oported 
directly or indirectly by grants or contracts 
from NHTSA. In fulfillment of i'* assurance: 

A committee competent to "sview projects 
and activities that involve aman subjects 
shall be established and ~.aintained by the 
contractor. 


The committee shall be assigned 
responsibility to determine for each activity 
planned and conducted that: 

The rights and welfare of subjects are 

adequately protected. 

The risks to subjects are outweighed by 

potential benefits. 

The informed consent of subjects shall be 

obtained by methods that are adequate and 

appropriate. 

Committee reviews are to be conducted 
with objectivity and in a manner to ensure 
the exercise of independent judgment of the 
members. Members shall be excluded from 
reviews of projects or activities in which they 
have an active role or a conflict of interests. 

Continuing constructive communication 
between the committee and the project 
directors must be maintained as a means of 
safeguarding the rights and welfare of 
subjects. 

Facilities and professional attention 
required for subjects who may suffer 
physical, psychological, or other injury as a 
result of participation in an activity shall be 
provided. 

The committee shall maintain records of 
committee reviews of applications and active 
projects, of documentation of informed 
consent, and of other documentation that 
may pertain to the selection, participation, 
and protection of subjects. Detailed records 
shall be maintained of circumstances of any 
reviews that adversely affect the rights or 
welfare of the individual subjects. Such 


materials shall be made available to NHTSA — 


upon request. 

Periodic reviews shall be conducted by the 
contractor to assure, through appropriate 
administrative overview, that the practices 
and procedures designed for the protection of 
the rights and welfare of subjects are being 
effectively applied. 

Note: If the contractor has a Department of 
Health and Human Services approved 
Institutional Review Board (IRB) which can 
appropriately review this contract in 
accordance with the technica! requirements 
and NHTSA Orders 700-1, 700-3, and 700-4, 
that IRB will be considered acceptable for the 
purposes of this contract. 


(End of clause) 


1252.227-71 Rights in Data—General. 


(a) As prescribed in 1227.401-73({a)(1) 
insert the following clause: 


Rights in Data—General (Apr. 1984) 


(a) Definitions. 

“Data,” as used in this clause, means 
recorded information, regardless of form or 
the media on which it may be recorded. The 
term shall be construed broadly; it includes 
all writings within the scope of Article 1, 
Section 8, Clause 8 of the United States 
Constitution, as well as all works subject to 
copyright under Title 17, United States Code. 
The term does not include information 
incidental to contract administration, such as 
contract cost analysis or financial, business, 
and management information required for 
contract administration purposes. 

“Computer software,” as used in this 
clause, means computer programs, computer 
data bases, and documentation thereof. 
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“Form, fit, and function data,” as used in 
this clause, means data describing, and 
sufficient to enable, physical and functional 
interchangeability; as well as data identifying 
source, size, configuration, mating and 
attachment characteristics, functional 
characteristics, and performance 
requirements. 

“Limited-rights data,” as used in this 
clause, means data that embodies trade 
secrets or is commercial or financial and 
confidential or privileged, but only to the 
extent that the data pertains to items, 
components, or processess developed at 
private expense, including minor 
modifications thereof. 

“Restricted computer software,” as used in 
this clause, means computer software 
developed at private expense and that is a 
trade secret, is commercial or financial! data 
which is confidential or privileged, or is 
published copyrighted computer software. 

“Unlimited rights,” as used in this clause, 
means the right to use, disclose, reproduce, 
prepare derivative works, distribute copics to 
the public, and perform publicly and display 
publicly, in any manner and for any purpose, 
and to have or permit others to do so. 

“Limited rights,” as used in this clause, ” 
means the rights of the Government in 
limited-rights data as set forth in the Limited 
Rights Notice of subparagraph (g)(2) if 
included in this clause. 

“Restricted rights,” as used in this clause, 
means the rights of the Government in 
restricted computer software, as set forth in a 
Restricted Rights Notice of subparagraph 
(g){3) if included in this clause, or as 
otherwise may be provided in a collateral 
agreement incorporated in and made part of 
this contract. 

(b) Allocation of rights. (1) Except as 
provided in paragraph (c) below regarding 
copyright, the Government shall have 
unlimited rights in— 

(i) Data first produced in the performance 
of this contract; 

(ii) Form, fit, and function data delivered 
under this contract; 

(iii) Data delivered under this contract 
(except for restricted computer software) that 
constitutes manuals or instructional and 
training material for installation, operation, 
or routine maintenance and repair; and 

(iv) All other data delivered under this 
contract unless otherwise provided for 
limited-rights data or restricted computer 
software in accordance with paragraph (g) 
below. 

(2) The contractor shall have the right to— 

(i) Use, release to others, reproduce, 
distribute, or publish any data first produced 
or specifically used by the Contractor in the 
performance of this contract unless provided 
otherwise in paragraph (d) below; 

(ii) Protect from unauthorized disclosure 
and use that data which is limited-rights data 
or restricted computer software to the extent 
provided in paragraph (g) below; 

(iii) Substantiate use of, add, or correct 
limited rights or restricted rights notices, and 
to take other appropriate action, in 
accordance with paragraphs (e) and (f) 
below; and 
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(iv) Establish claim to copyright subsisting 
in data first produced in the performance of 
this contract to the extent provided in 
subparagraph (c)(1) below. 

(c) Copyright—(1) Data first produced in 
the performance of this contract. Except as 
otherwise specifically provided in this 
contract, the Contractor may establish claim 
to copyright subsisting in any data first 
produced in the performance of this contract. 
When claim to copyright is made, the 
contractor shall affix the applicable copyright 
notice of 17 U.S.C. 401 or 402 to the data 
when such data is delivered _to the 
Government, and include that notice as well 
as acknowledgement of Government 
sponsorship on the data when published or 
deposited in the U.S. Copyright Office. The 
contractor grants to the Government, and 
others acting on its behalf, a paid-up, 
nonexclusive, irrevocable, worldwide license 
to reproduce, prepare derivative works, 
distribute copies to the public, and perform 
publicly and display publicly, by or on behalf 
of the Government, for all such data. 

(2) Deta not first produced in the 
performance of this contract. The contractor 
shall not, without prior written permission of 
the contracting officer, incorporate into data 
delivered under this contract any data not 
first produced in the performance of this 
contract and which contains the copyright 
notice of 17 U.S.C. 401 or 402 unless the 
contractor identifies such data and grants to 
the Government, or acquires on its behalf, a 
license of the same scope as set forth in 
subparagraph (1) above; provided, however, 
that if such data is computer software, the 
Government shall acquire a copyright license 
as set forth in subparagraph (g)(3) below if 
included in this contract, or as otherwise may 
be provided in a collateral agreement 
incorporated in or made part of this contract. 

(3) The Government agrees not to remove 
any copyright notices placed on data 
pursuant to this paragraph (c), and to include 
such notices on all reproductions of the data. 

(d) Release, publication and use of data. (1) 
The contractor shall have the right to use, 
release to others, reproduce, distribute, or 
publish any data first produced or 
specifically used by the contractor in the 
performance of this contract, except as may 
be provided otherwise below in this 
paragraph. 

(2) The contractor agrees that to the extent 
it receives or is given access to data 
necessary for the performance of this 
contract which contains restrictive markings, 
the contractor shall treat the data in 
accordance with such markings unless 
otherwise specifically authorized in writing 
by the contracting officer. 

(e) Unauthorized marking of data. (1) 
Notwithstanding any other provisions of this 
contract concerning inspection or acceptance, 
if any data delivered under this contract is 
marked with the notices specified in 
subparagraphs (g)(2) or (g)(3) below and use 
of such is not authorized by this clause, the 
contracting officer may either return the data 
to the contractor, or cancel or ignore the 
markings. However, markings will not be 
cancelied or ignored unless— 

(i) The contracting officer makes written 
inquiry to the contractor concerning the 


propriety of the markings, providing the 
contractor 30 days to respond; and 

(ii) The contractor fails to respond within 
the 30 day period (or such longer time 
approved by the contracting officer for good 
cause shown), or the contractor's response 
fails to substantiate the propriety of the 
markings. 

(2) The contracting officer shall consider 
the contractor's response, if any, and 
determine whether the markings shall be 
cancelled or ignored. The contracting officer 
shall furnish written notice to the contractor 
of the determination, which shall be a final 
decision under the Contract Disputes Act. 

(3) The above procedures may be modified 
in accordance with DOT administrations’ 
regulations implementing the Freedom of 
Information Act (5 U.S.C. 552) if necessary to 
respond to a request for data thereunder. 

(f) Omitted or incorrect markings. (1) Data 
delivered to the Government without any 
notice authorized by paragraph (g) below, or 
without a copyright notice, shail be deemed 
to have been furnished with un!imited rights, 
and the Government assumes nc liability for 
the disclosure, use, or reproduction of such 
data. However, to the extent the data has not 
been disclosed without restriction outside the 
Government, the contractor may request, 
within six months (or such longer time 
approved by the contracting officer for good 
cause shown) after delivery of such data, 
permission to have notices placed on 
qualifying data at the contractor's expense, 
and the contracting officer may agree to do so 
if the contractor— 

(i) Identifies the data to which the omitted 
notice is to be applied; 

(ii) Demonstrates that the omission of the 
notice was inadvertent; 

(iii) Establishes that the use of the 
proposed notice is authorized; and 

(iv) Acknowledges that the Government 
has no liability with respect to the disclosure 
or use of any such data made prior to the 
addition of the notice or resulting from the 
omission of the notice. 

(2) The contracting officer may also (i) 
permit correction, at the contractor's 
expense, of incorrect notices if the contractor 
identifies the data on which correction of the 
notice is to be made and demonstrates that 
the correct notice is authorized, or (ii) correct 
any incorrect notices. 

(g) Protection of limited-rights data and 
restricted computer software. (1) When data 
other than that listed in subdivisions (b)(1) (i), 
(ii), and (iii) above, is specified to be 
delivered under this contract and qualifies as 
either limited-rights data or restricted 
computer software, the contractor, if it 
desires to continue protection of such data, 
shall withhold such data and not furnish it to 
the Government under this contract. As a 
condition to this withholding, the contractor 
shall identify the data being withheld and 
furnish form, fit, and function data in lieu 
thereof. Limited-rights data that is formatted 
as a computer data base for delivery to the 
Covernment is to be treated as limited-rights 
data and not restricted computer software. 

(2)-(3) [Reserved] 

(h) Subcontracting. The contractor has the 
responsibility to obtain from its 
subcontractors all data and rights therein 
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necessary to fulfill the contractor's 
obligations to the Government under this 
contract. If a subcontractor refuses to accept 
terms affording the Government such rights, 
the contractor shall promptly bring such 
refusal to the attention of the contracting 
officer and not proceed with subcontract 
award without further authorization. 

(i) Relationship to patents. Nothing 
contained in this clause shall imply a license 
to the Government under any patent or be 
construed as affecting the scope of any 
license or other right otherwise granted to the 
Government. 


(b) Alternate J (APR 1984). As 
prescribed in 1227.401-73(a)(2), 
substitute the following definition for 
“Limited-Rights Data” in paragraph (a) 
of the clause: 


“Limited-rights data,” as used in this 
clause, means data produced at private 
expense that embodies trade secrets or is 
commercial or financial and confidential or 
privileged. 


(c) Alternate IIT (APR 1984). As 
prescribed in 1227.401-73(a)(3), insert 
the following subparagraph.(g)(2) in the 
clause: 


(g)(2) Notwithstanding subparagraph (g){1) 
above, the contract may identify and specify 
the delivery of limited-rights data, or the 
contracting officer may require by written 
request the delivery of limited-rights data 
that has been withheld or would otherwise be 
withholdable. If delivery of such data is so 
required, the contractor may affix the 
following “Limited Rights Notice” to the data 
and the Government will thereafter treat the 
data, subject to the provisions of paragraphs 
(e) and (f}) above, in accordance with such 
Notice: 

Limited Rights Notice (Apr. 1984) 

(a) This data is submitted with limited 
rights under Government contract No——— 
(subcontract , if appropriate). It may be 
reproduced and used by the Government 
with the express limitation that it will not, 
without permission of the contractor, be used 
for purposes of manufacture or disclosed 
outside the Government; except that the 
Government may disclose this data outside 
the Government for the following purposes, if 
any, provided that the Government makes 
such disclosure subject to prohibition against 
further use and disclosure: 

(The contracting officer may list 
additional purposes as set forth in 1227.401- 
71(b)(4).) 

(b) This Notice shall be marked on any 
reproduction of this data, in whole or in part. 


(End of Notice) 


(d) Alternate IIT (APR 1984). As 
prescribed in 1227.401-73(a)(4), insert 
the following subparagraph (g)(3) in the 
clause: 

(g}(3)(i) Notwithstanding subparagraph 
(g)(1) above, the contract may identify and 
specify the delivery of restricted computer 
software, or the contracting officer may 
require by written request the delivery of 





Federal Register / Vol. 50, No. 72 / Monday April 15, 1985 / Rules and Regulations 


restricted computer software that has been 
withheld. If delivery of such computer 
software is so required, the contractor may 
affix the following “Restricted Rights Notice” 
to the computer software and the 
Government will thereafter treat the 
computer software, subject to paragraphs (e) 
and (f) above, in accordance with the Notice: 


Restricted Rights Notice (Apr. 1984) 


(a) This computer software is submitted 
with restricted rights under Government 
contract No. (and subcontract , 
if appropriate). It may not be used, 
reproduced, or disclosed by the Government 
except as provided below or as otherwise 
expressly stated in the contract. 

(b) This computer software may be— 

(1) Used or copied for use in or with the 
computer for which it was acquired, including 
use at any Government installation to which 
such computer may be transferred; 

(2) Used with a backup computer if the 
computer for which it was acquired is 
inoperative; 

(3) Reproduced for safekeeping (archives) 
or backup purposes; 

(4) Modified, adapted, or combined with 
other computer software, provided that the 
modified, combined, or adapted portions of 
the derivative software incorporating 
restricted computer software shail be subject 
to the same restricted rights; and 

(5) Disclosed and reproduced for use by 
support contractors or their subcontractors in 
accordance with subparagraphs (1) through 
(4) above, provided the Government makes 
such disclosure subject to these restricted 
rights. 

(d) Any other rights or limitations regarding 
the use, duplication or disclosure of this 
computer software are to be expressly stated 
in the contract. 

(e) This Notice shall be marked on any 
reproduction of this computer software, in 
whole or in part. 


(End of notice) 


(ii) Where it is impractical to include the 
above Notice on restricted computer 
software, the following short-form Notice 
may be used in lieu thereof: 


Restricted Rights Notice (Short Form) (Apr. 
1984) 
Use, reproduction, or disclosure is subject 
to restrictions set forth in contract No 
(and subcontract if appropriate) with 
(name of contractor and 
subcontractor). 


(End of Notice) 

(e) Alternate IV (APR 1984). As 
prescribed in 1227.401-73(a)(5), 
substitute the following subparagraph 
(c)(1) in the clause: 


(c)(1) Data first produced in the 
performance of this contract. Unless 
provided otherwise in subparagraph (d) 
below, the contractor may establish claim to 
copyright subsisting in scientific and 
technical articles based on or derived from 
data first produced in the performance of this 
contract and published in academic, 
technical, or professional journals. The prior, 
express written permission of the contracting 


officer is required to establish claim to 
copyright subsisting in all other data first 
produced in the performance of this contract 
in accordance with Transportation 
Acquisition Regulation 1227.401-71(b)(8). 
When claim to copyright is made, the 
contractor shall affix the applicable copyright 
notices of 17 U.S.C. 401 or 402 to the data 
when such data is delivered to the 
Government, and include that notice as well 
as acknowledgement of Government 
sponsorship on the data when published or 
deposited in the U.S. Copyright Office. The 
contractor grants to the Government, and 
others acting on its behalf, a paid-up, 
nonexclusive, irrevocable worldwide license 
to reproduce, prepare derivative works, 
distribute copies to the public, and perform 
publicly and display publicly, by or on behalf 
of the Government, for all such data. 


(f) Alternate V (APR 1984). As 
prescribed in 1227.401-73(a)(6), add the 
following paragraph (j) to the clause: 


(j) The contractor agrees, except as may be 
otherwise specified in this contract for 
specific data items listed as not subject to 
this paragraph, that the contracting officer or 
an authorized representative may; at all 
reasonable times up to three years after 
acceptance of all items to be delivered under 
this contract, inspect at the contractor's 
facility, any data withheld under 
subparagraph (g)(1) of this clause, or any 
data specifically used in the performance or 
verifying the contractor’s assertion pertaining 
to the limited rights or restricted rights status 
of the data. Where the contractor whose data 
is to be inspected demonstrates to the 
contracting officer that there would be a 
possible conflict of interest if the inspection 
were made by a particular representative, the 
contracting officer shall designate an 
alternative inspector. 


(End of clause) 


1252.227-72 Notification of Limited-Rights 
Data and Restricted Computer Software. 

As prescribed in 1227.401-73(b) insert 
the following provision in solicitations 
that include the clause at 1252.227-71, 
Rights in Data—General: 


Notification of Limited-Rights Data and ~ 
Restricted Computer Software (Apr. 1984) 


(a) This solicitation sets forth the work to 
be performed and the Government's known 
requirements for data (as defined in 
Transportation Acquisition Regulation, 
1227.401). Any resulting contract may also 
provide the Government the option to order 
additional data under the Additional Data 
Requirements clause (Transportation 
Acquisition Regulation 1252.227-73) if 
included in the contract. Any data delivered 
under the resulting contract will be subject to 
the Rights in Data—General clause 
(Transportation Acquisition Regulation 
1252.227-71) that is to be included in this 
contract. Under this clause, a contractor may 
withhold from delivery data that qualifies as 
limited-rights data or restricted computer 
software, and deliver form, fit, and function 
data in lieu thereof. This clause also may be 
used with Alternates II and/or III to obtain 
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delivery of limited-rights data or restricted 
computer software with limited rights or 
restricted rights. In addition, use of Alternate 
V with this clause provides the Government 
with the right to inspect such data at the 
contractor's facility. 

(b) As an aid in determining the 
Government's need to include any of the 
above Alternates in the clause at 1252.227-71, 
Rights in Data—General, the offeror’s 
response to this solicitation shall, to the 
extent feasible, either state that none of the 
data qualifies as limited-rights data or 
restricted computer software, or identify 
which of the data qualifies as limited-rights 
data or restricted computer software. Any 
identification of limited-rights data or 
restricted computer software in the offeror’s 
response is not determinative of the status of 
such data should a contract be awarded to 
the offeror. 


(End of provision) 


1252.227-73 Additional Data 
Requirements. 


As prescribed in 1227.401-73(c), insert 
the following clause in solicitations and 
contracts involving experimental, 
developmental or research work, except 
those awards using small purchase 
procedures. This clause may be used in 
solicitations and contracts for other 
types of work after consultation with 
legal counsel: 


Additional Data Requirements (Apr. 1984) 


_(a) In addition to the data (as defined in the 
Rights in Data—General clause included in 
this contract) specified elsewhere in this 
contract to be delivered, the contracting 
officer may at any time during contract 
performance or within a period of three years 
after acceptance of all items to be delivered 
under this contract, order any data first 
produced or specifically used in the 
performance of this contract. 

(b) The Rights in Data—General clause 
included in this contract is applicable to all 
data ordered under this Additional Data 
Requirements clause. Nothing contained in 
this clause shall require the contractor to 
deliver any data: (1) The withholding of 
which is authorized by the Rights in Data— 
General clause of this contract; or (2) which 
is specifically identified in this contract as 
not subject to this clause. 

(c) When data is to be delivered under this 
clause, the contractor will be compensated 
for: (1) Converting the data into the 
prescribed form, (2) reproduction; and (3) 
delivery. 

(d) The contracting officer may release the 
contractor from the requirements of this 
clause for specifically identified data items at 
any time during the three-year period set 
forth in (a) above. 


(End of clause) 
1252.227-74 Rights in Data—Special 
Works. 


As prescribed in 1227.401-73(d), insert 
the following clause: 
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Rights in Data—Special Works (Apr. 1984) 

(a) Definitions. 

“Data” as used in this clause, means 
recorded information regardless of form or 
the media on which it may be recorded. The 
term shall be construed broadly; it includes 
all writings within the scope of Article I, 
Section 8, Clause 6 of the United States 
Constitution, as well as all works subject to 
copyright under Title 17, United States Code. 
The term does not include information 
incidental to contract administration, such as 
contract cost analyses or financial, business, 
and management information required for 
contract administration purposes. 

“Unlimited rights,” as used in this clause, 
means the right of the Government to use, 
disclose, reproduce, prepare derivative 
works, distribute copies to the public, and 
perform publicly and display publicly, in any 
manner and for any purpose whatsoever, and 
to have or permit others to do so. 

(b) Allocation of Rights. (1) The 
Government shall have— 

(i) Unlimited rights in data delivered under 
this contract, and in all data first produced in 
the performance of this contract, except as 
provided in paragraph {c) below for 
copyright. 

(ii) The right to limit exercise of claim to 
copyright in data first produced in the 
performance of this contract, and to obtain 
assignment of copyright in such data, in 
accordance with subparagraph (c)(1) below. 

(iii) The right to limit the release and use of 
certain data in accordance with paragraph 
(d) below. 

(2) The contractor shall have, to the extent 
permission is granted in accordance with 
subparagraph (c)(1) below, the right to 
establish claim to copyright subsisting in data 
first produced in the performance of this 
contract. 

(c) Copyright—{1) Data first produced in 
the performance of this contract. 

(i) The contractor agrees not to assert, 
establish, or authorize others to assert or 
establish, any claim to copyright subsisting in 
any data first produced in the performance of 
this contract without the prior written 
permission of the contracting officer. When 
claim to copyright is made, the contractor 
shall affix the appropriate copyright notice of 
17 U.S.C. 401 or 402 to such data when 
delivered to the Government, and include 
that notice as well as acknowledgement of 
Government sponsorship on the data when 
published or deposited in the U.S. Copyright 
Office. The contractor grants to the 
Government, and others acting on its behalf, 
a paid-up, nonexclusive, irrevocable, 
worldwide license to reproduce, prepare 
derivative works, distribute copies to the 
public, and perform publicly and display 
publicly, by or on behalf of the Government, 
for all such data. 

(ii) If the Government desires to obtain 
copyright in data first produced in the 
performance of this contract and permission 
has not been granted, as set forth in 
subdivision (i) above, the contracting officer 
may direct the contractor to establish, or 
authorize the establishment of, or obtain the 
assignment of, such copyright to the 
Government or its designated assignee. 

(2) Data not first produced in the 
performance of this contract. The contractor 


shall not, without prior written permission of 
the contracting officer, incorporate in data 
delivered under this contract any data not 
first produced in the performance of this 
contract and which contains the copyright 
notice of 17 U.S.C. 401 or 402, unless the 
contractor identifies such data and grants to 
the Government, or acquires on its behalf, a 
license of the same scope as set forth in 
subparagraph {1) above. 

(d) Release and use restrictions. Except as 
otherwise specifically provided for in this 
contract, the contractor shall not use for 
purposes other than the performance of this 
contract, nor release, reproduce, distribute or 
publish any data first produced in the 
performance of this contract, nor authorize 
others to do so, without written permission of 
the contracting officer. 

(e) Indemnity. The contractor shall 
indemnify the Government and its officers, 
agents, and employees acting for the 
Government, against any liability, including 
costs and expenses, incurred as the result of 
the violation of trade secrets, copyrights, or 
right of privacy or publicity, arising out of the 
creation, delivery, publication or use of any 
data furnished under this contract or any 
libelous or other unlawful matter contained 
in such data. The provisions of this paragraph 
do not apply unless the Government provides 
notice to the contractor, as soon as 
practicabie, of any claim or suit, affords the 
contractor an opportunity under applicable 
laws, rules, or regulations to participate in 
the defense thereof, and obtains the 
contractor's consent to the settlement of any 
suit or claim other than as required by final 
decree of a court of competent jurisdiction, 
and do not apply to material furnished to the 
contractor by the Government and 
incorporated in data to which this clause 
applies. 

(End of clause) 


1252.227-75 Rights in Data—Existing 
Works. 


As prescribed in 1227.401-73(e), insert 
the following clause: 

Rights in Data—Existing Works (Apr. 1984) 

(a) Except as otherwise provided in this 
contract, the contractor grants to the 
Government, and others acting on its behalf, 
a paid-up, nonexclusive, irrevocable, 
worldwide license to reproduce, prepare 
derivative works, distribute to the public, and 
perform publicly and display publicly, by or 
on behalf of the Government, for all the 
material or subject matter called for under 
this contract or for which this clause is 
specifically made applicable. 

(b) The contractor shall indemnify the 
Government and its officers, agents, and 
employees acting for the Government against 
any liability, including costs and expenses, 
incurred as the result of (1) the violation of 
trade secrets, copyrights, or right of privacy 
or publicity, arising out of the creation, 
delivery, publication or use of any data 
furnished under this contract; or 

(2) any libelous or other unlawful matter 
contained in such data. The provisions of this 
paragraph do not apply unless the 
Government provides notice to the 
contractor, as soon as practicable, of any 
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claim or suit, affords the contractor an 
opportunity under applicable laws, rules, or 
regulations, to participate in the defense 
thereof, and obtains the contracter’s consent 
to the settlement of any suit or claim other 
than as required by final decree of a court of 
competent jurisdiction. The provisions of this 
paragraph also do not apply to material 
furnished to the contractor by the 
Government and incorporated in data to 
which this clause applies. 


(End of clause) 
1252.228-70 [Reserved] 


1252.228-71 Loss of or Damage to Leased 
Aircraft. 


As prescribed in 1228.306-70-1 (a) and 
(b) insert the following clause in 
solicitations and contracts: 


Loss of or Damage to Leased Aircraft (Apr. 
1984) 


(a) The Government assumes all risk of 
loss of, or damage (except normal wear and 
tear) to, the leased aircraft during the term of 
this lease while the aircraft is in the 
possession of the Government. 

(b) In the event of damage to the aircraft, 
the Government, at its option, shall make the 
necessary repairs with its own facilities or by 
contract, or pay the Contractor the 
reasonable cost of repair of the aircraft. 

(c) In the event the aircraft is lost or 
damaged beyond repair, the Government 
shall pay the Contractor a sum equal to the 
fair market value of the aircraft at the time of 
such loss or damage, which value may be 
specifically agreed to in the clause “Fair 
Market Value of Aircraft”, less the salvage 
value of the aircraft. However, the 
Government may retain the damaged aircraft 
or dispose of it as it wishes. In that event, the 
Contractor will be paid the fair market value 
of the aircraft as stated in the clause. 

(d) The Contractor certifies that the 
contract price does not include any cost 
attributable to hull insurance or to any 
reserve fund it has established to protect its 
interest in the aircraft. If, in the event of loss 
or damage to the leased aircraft, the 
Contractor receives compensation for such 
loss or damage in any form from any source, 
the amount of such compensation shall be: (1) 
credited to the Government in determining 
the amount of the Government's liability; or 
(2) for an increment of value of the aircraft 
beyond the value for which the Government 
is responsible. 

(e) In the event of loss of or damage to the 
aircraft, the Government shall be subrogated 
to all rights of recovery by the Contractor 
against third parties for such loss or damage 
and the Contractor shall promptly assign 
such rights in writing to the Government. 


(End of clause) 


1252.228-72 Fair Market Value of Aircraft. 


As prescribed in 1228.306-70-1(c) 
insert the following clause in 
solicitations and contracts. 
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Rane ee 


Fair Market Value of Aircraft (Apr. 1984) 


For purposes of the clause entitled “Loss of 
or Damage to Leased Aircraft", it is agreed 
that the fair market value of the aircraft to be 
used in the performance of this contract shall 
be the lesser of the two values set out in 
paragraphs (a) and (b) below: 

(a) $ ————- or 

(b) If the contractor has insured the same 
aircraft against loss or destruction in 
connection with other operations, the amount 
of such insurance coverage on the date of the 
loss or damage for which the Government 
may be responsible under this contract. (End 
of clause) 


1252.228-73 Risk and Indemnities. 
As prescribed in 1228.306-70-1(d) 

insert the following clause in 

solicitations and contracts: 


Risk and Indemnities (Apr. 1984) 


The Contractor hereby agrees to indemnify 
and hold harmless the Government, its 
officers and employees from and against all 
claims, demands, damages, liabilities, losses, 
suits and judgments (including all costs and 
expenses incident thereto) which may be 
suffered by, accrue against, be charged to or 
recoverable from the Government, its officers 
and employees by reason of injury to or 
death of any person other than officers, 
agents, or employees of the Government or 
by reason of damage to property of others of 
whatsoever kind (other than the property of 
the Government, its officers, agents or 
employees) arising out of the operation of the 
aircraft. In the event the Contractor holds or 
obtains insurance in support of this covenant, 
a Certificate of Insurance shall be delivered 
to the Contracting Officer. 


(End of clause) 
1252.235-70 [Reserved]. 


1252.235-71° Recoupment of Development 
Costs. 

As prescribed in 1235.070 insert the 
following clause in solicitations and 
contracts: 


Recoupment of Development Costs (Apr. 
1984) 

(a) As may be determined by the 
contracting officer to be fair, reasonable and 
equitable, the contractor shall pay to the 
Government up to five percent (5%) of sums 
hereafter received by or credited to the 
Contractor or its privies (including 
subcontractors) on sales or leases (exclusive 
of sales or leases to the U.S. Government, 
either directly or indirectly through 
Government prime contractors or 
subcontractors) of any product which is 
substantially the same in design as, or which 
is directly derived from, that developed by 
the Contractor or any of its subcontractors in 
the performance of this contract. 

(b) In selling or leasing the product 
identified in paragraph (a) above to the 
Government, either directly or indirectly 
through Government prime Contractors or 
subcontractors, the Contractor or its privies 
(including subcontractors) shall notify the 
purchaser or lessee in writing that the 


product was developed under a Department 
of Transportation contract containing a 
Recoupment of Development Costs clause 
and that the purchase or lease price of such 
product is less than the price of such product 
when sold or leased to other than the 
Government by an amount no less than the 
Government's share under the Recoupment of 
Development Costs clause. A copy of each 
such notice shall be sent to the Contracting 
Officer. In the event the product is sold or 
leased to the Government, the amount by 
which the sales or lease price was reduced 
by virtue of this clause shall be credited to 
the amount recoverable under this clause. 

(c) As may be determined by the 
Contracting Officer to be fair, reasonable and 
equitable, the Contractor shall also pay to the 
Government up to 33 percent of all sums 
hereafter received by, or credited to, the 
Contractor or its privies (including 
subcontractors) as payments under technical 
agreements permitting others (1) to sell, lease, 
or manufacture the product identified in 
paragraph (a) above, and (2) to use any 
process which is substantially the same as, or 
which is directly derived from, that 
developed by the Contractor or any of its 
subcontractors in the performance of this 
contract. 

(d) Recoupment by the Government under 
this clause shall be limited to amounts paid 
and credited to the Contractor under this 
contract. Payments to the Government under 
this clause shall not be so high as to destroy 
the Contractor's competitive position for the 
product involved, provided that the product is 
otherwise reasonably priced and efficiently 
and economically produced. 

(3) The Contractor shall report to the 
Government all sales, leases, licensing 
agreements, royalties and receipts which 
might reasonably be considered to be subject 
to this clause; and the Contractor shall 
promptly render accurate, certified accounts 
thereon to the Government at reasonable 
intervals. 


(End of clause) 
1252.236-70 [Reserved] 


1252.236-71 Special Precautions for Work 
at Operating Airports. 

As prescribed in 1236.570 insert the 
following clause in solicitations and 
contracts: 


Special Precautions for Work at Operating 
Airports (Apr. 1984) 

(a) When work is to be performed at an 
operating airport, the Contractor must 
arrange its work schedule so as not to 
interfere with flight operations. Such 
operations will take precedence over 
construction convenience. Any operations of 
the Contractor which would otherwise 
interfere with or endanger the operations of 
aircraft shall be performed only at times and 
in the manner directed by the Contracting 
Officer. The Government will make every 
effort to reduce the disruption of the 
Contractor’s operation. 

(b) Unless otherwise specified by local 
regulations, all areas in which construction 
operations are underway shall be marked by 
yellow flags during daylight hours and by red 


lights at other times. The red lights along the 
edge of the construction areas within the 
existing aprons shall be the electric type of 
not less than 100 watts intensity placed and 
supported as required. All other construction 
markings on roads and adjacent parking lots 
may be either electric or battery type lights. 
These lights and flags shall be placed so as to 
outline the construction areas and the 
distance between any two flags or lights shall 
not be greater than 25 feet. The Contractor 
shall provide adequate watch to maintain the 
lights in working condition at all times other 
than daylight hours. The hour of beginning 
and the hour of ending of daylight will be 
determined by the Contracting Officer. 

(c) All equipment and materials in the 
construction areas or when moved outside 
the construction area shall be marked with 
airport safety flags during the day and, when 
directed by the Contracting Officer, with red 
obstruction lights at night. All equipment 
operating on the apron, taxiway, runway and 
intermediate areas after darkness hours shall 
have clearance lights in conformance with 
instructions from the Contracting Officer. No 
construction equipment shall operate within 
50 feet of aircraft undergoing fuel operations. 
Open flames are not allowed on the ramp 
except at times authorized by the Contracting 
Officer. 

(d) Trucks and other motorized equipment 
entering the airport or construction area shall 
do so only over routes determined by the 
Contracting Officer. Use of runways, aprons, 
taxiways or parking areas as truck or 
equipment routes will not be permitted unless 
specifically authorized for such use. Flagmen 
shall be furnished by the Contractor at points 
on apron and taxiway for safe guidance of its 
equipment over these areas to assure right of 
way to aircraft. Areas and routes used during 
the contract must be returned to their original 
condition by the Contractor. The maximum 
speed allowed at the airport shall be as 
established by the airport management. 
Vehicles shall be operated so as to be under 
safe control at all times, weather and traffic 
conditions considered. Vehicles must be 
equipped with head and tail lights during the 
hours of darkness. 


(End of clause) 
1252.237-70 [Reserved] 


1252.237-71 Qualifications of employees. 


As prescribed in 1237.110 insert the 
following clause in solicitations and 
contracts: 


Qualifications of Employees (Apr. 1984) 


The Contracting Officer may require 
dismissal from work of those employees 
which he/she deems incompetent, careless, 
insubordinate, unsuitable or otherwise 
objectionable, or whose continued 
employment he/she deems contrary to the 
public interest or inconsistent with the best 
interest of national security. The Contractor 
shall fill out, and cause each of its employees 
on the contract work to fill out, for 
submission to the Government, such forms as 
may be necessary for security or other 
reasons. Upon request of the Contracting 
Officer, the Contractor's employees shall be 
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fingerprinted. Each employee of the 
contractor shall be a citizen of the United 
States of America, or an alien who has been 
lawfully admitted for permanent residence as 
evidenced by Alien Registration Receipt Card 
Form 1-151, or who presents other evidence 
from the Immigration and Naturalization 
Service that employment will not affect his/ 
her immigration status. 


(End of clause) 


1252.242-70 Dissemination of 
Information—Educational Institutions. 

As prescribed in 1242.203-70{c), the 
following clause may be used in 
research contracts with educational 
institutions in lieu of the clause 
1252.242-72. 


Dissemination of Information—Educational 
Institutions (Jan. 1585) 

The Department desires widespread 
dissemination of the results of funded 
transportation research. The contractor, 
therefore, may publish {subject to the 
provisions of the “Data Rights” and “Patent 
Rights” clauses of the contract) research 
results in professional journals, books, trade 
publications, or other appropriate media (a 
thesis or collection of theses should not be 
used to distribute results as dissemination 
will not be sufficiently widespread.) All costs 
of publication pursuant to this clause shall be 
borne by the contractor and shall not be 
charged to the Government under this or any 
other Federal contract. Any copy of material 
published under this clause must contain 
acknowledgment of the Department of 
Transportation's sponsorship of the research 
effort and a disclaimer stating that the 
published material represents the position of 
the author(s) and not necessarily that of the 
Department of Transportation. Articles for 
publication or papers to be presented to 
professional societies do not require the 
authorization of the contracting officer prior 
to release. 

However, two copies of each article shall 
be transmitted to the contracting officer at 
least two weeks prior to release or 
publication. Press releases concerning the 
results or conclusions from the research 
under this contract, shall not be made or 
otherwise distributed to the public without 
prior written approval of the contracting 
officer. Publication under the terms of this 
clause does not release the contractor from 
the obligation of preparing and submitting to 
the contracting officer a final report 
containing all findings and results of 
research, as set forth in the schedule of this 
contract. 


(End of clause) 


1252.242-71 Contractor testimony. 

As prescribed in 1242.203-70(a) insert 
the following clause in solicitations and 
contracts: 


Contractor Testimony (Apr. 1984) 


All requests for the testimony of the 
contractor or its employees, and any 
intention to testify as an expert witness 
relating to: (1) Any work required by, and/or 
performed under, this contract; or (2) any 


information provided by any party to assist 
the contractor in the performance of this 
contract, shall be immediately reported to the 
contracting officer. Neither the contractor nor 
its employees shall testify on a matter related 
to work performed or information provided 
under this contract, either voluntarily or 
pursuant to a request, in any judicial or 
administrative proceeding unless approved 
by the contracting officer or required by a 
judge in a final court order. 


(End of clause) 


1252.242-72 Dissemination of contract 
information. 


As prescribed in 1242.203-70(b) insert 
the following clause in solicitations and 
contracts: 


Dissemination of Contract Information (Apr. 
1984) 

The Contractor shall not publish, permit to 
be published, or distribute for public 
consumption, any information, oral or 
written, concerning the results or conclusions 
made pursuant to the performance of this 
contract, without the prior written consent of 
the Contracting Officer. (Two copies of any 
material proposed to be published or 
distributed shall be submitted to the 
Contracting Officer.) 


(End of clause) 


PART 1253—FORMS 


Sec. 
1253.000 Scope of part. 


Subpart 1253.1—General 


1253.103 Exceptions. 
1253.107 Obtaining forms. 


Subpart 1253.2—Prescription of Forms 


1253.200 Scope of subpart. 

1253.204 Administrative matters. 

1253.204-2 Contract reporting (DOT F. 
4220.11). 

1253.204-70 Procurement request forms 
(DOT F. 4200.1 and 4200.2). 

1253.213 Small purchase and other 
simplified purchase procedures. 

1253.213-70 Small purchase summary (DOT 
F. 4230.1). 

1253.215 Contracting by negotiation. 

1253.215-70 Price negotiation (DOT F. 
4220.21; DOT F. 4220.32; and DD 1861). 

1253.222 Application of labor laws to 
Government acquisitions. 

1253.222-70 Labor standards interviews (DD 
Form 1567). 

1253.222-71 Employee claim for wage 
restitution [DOT F. 4220.7). 

1253.222-72 Labor standards investigation 
summary sheet (DD Form 1568). 

1253.222-73 Summary of underpayments 
(DOT F. 4220.8). 

1253.222-74 Establishment of additional 
wage rates (DOT F. 4220.10). 

1253.227 Patents, data, and copyrights. 

1253.227-70 Report of inventions and 
subcontracts (DD Form 882). 

1253.236 Construction and architect- 
engineer contracts. 

1253.236-70 Preconstruction conference 
agenda and checklist (DOT F. 4220.3). 
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1253.242 Contract administration (FAA 
Form 4450-2 and DD Form 375). 
1253.242-70 Contract close-out (DOT F. 

4220.4, 4220.5 and 4220.6). 
1253.246 Quality assurance. 
1253.246-70 Material inspection and 

receiving (FAA 256). 


Subpart 1253.3—Illustrations of Forms 


1253.300. Scope of subpart. 

1253.370. Agency forms. 

1253.370-4200.1 Form DOT F 4200.1, 
Procurement Request. 

1253.370-4200.2 Form DOT F 4200.2, 
Procurement Request Continuation 
Sheet. 

1253.370-4220.3 Form DOT F 4220.3, 
Preconstruction Conference Checklist. 

1253.370-4220.4 Form DOT F 4220.4, 
Contractor's Release. 

1253.370-4220.5 Form DOT F 4220.5, 
Contractor's Assignment of Refunds, 
Rebates, Credits, and Other Amounts. 

1253.370-4220.6 Form DOT F 4226.6, 
Cumulative Claim and Reconciliation. 

1253.370-4220.7. Form DOT F 4220.7, 
Employee Claim for Wage Restitution. 

1253.370-4220.8 Form DOT F 4220.8, 
Summary of Underpayments. 

1253.370-4220.10 Form DOT F 4220.10, 
Establishment of Additional Wage Rates. 

1253.370-4220.11 Form DOT F 4220.11, 
Contract Information System Data Input 
Sheet. 

1253.370-4220.21 Form DOT F 4220.21, ADP 
Equipment and Services. 

1253.370-4220.32 Form DOT F 4220.32, 
Weighted Guidelines Profit/Fee 
Objective. 

1253.370-4230.1 Form DOT F 4230.1, Small 
Purchase Summary. 

1253.370-FAA-256 FAA Form 256, 
Inspection Report of Material and/or 
Services. 

1253.370-FAA-4450-2 FAA Form 4450-2, 
Post-Award Conference Report. 

1253.370-FHWA-1140 FHWA Form 1140, 
Additional Classification and Wage Rate 
Request. 

1253.370-DD-375 DD Form 375, Production 
Progress Report. 

1253.370-DD-882 DD Form 882, Report of 
Inventions and Subcontracts. 

1253.370-DD-1567 DD Form 1567, Labor 
Standards Interview. 

1253.370-DD-1568 DD Form 1568, Labor 
Standards Investigation Summary Sheet. 

1253.370-DD-1861 DD Form 1861, Contract 
Facilities Capital and Cost of Money. 

Authority: Sec. 205(C) Federal Property and 
Administrative Services Act, as amended (40 
U.S.C. 486(c)). 48 CFR 1.301; 49 GFR 1.59. 
Editorial note: Forms reference in Part 1253 
do not appear in the Code of Federal 
Regulations. 


1253.000 Scope of part. 


This part (a) prescribes Department of 
Transportation (DOT) forms for use in 
acquisition of supplies and services, 
including construction and (b) contains 
procedures for exceptions to forms 
prescribed in FAR Part 53 or this Part 
1253. 
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Subpart 1253.1—General 


§ 1253.103 Exceptions. 


(a) Requests for exceptions to 
standard forms in FAR Part 53 shall be 
submitted, as prescribed in FAR 53.103, 
to the Senior Procurement Executive for 
further action. 

(b) Requests for exceptions to DOT 
forms in Part 1253 shall be handled as 
deviations (see 1201.4). 


1253.107 Obtaining forms. 


(a) Copies of the DOT forms are 
available from the Chief, Procurement 
Management Division, Office of the 
Secretary, 400 7th St., SW., Washington, 
D.C. 20590. 

(b) Requests for any Department of 
Labor forms or publications required for 
compliance with the following FAR 
subparts should be addressed to the 
offices indicated below. 


(1) Subparts 22.2, 22.3, 22.4, 22.6, and 
22.10 


Administrator, Wage and Hour 
Division, U.S. Department of Labor, 
Washington, D.C. 20210. 


(2) Subparts 22.8, 22.9, 22.13, and 22.14 


Director, Office of Federal Contract 
Compliance Programs, U.S. Department 
of Labor, Washington, D.C. 20210. . 


Subpart 1253.2—Prescription of Forms 


1253.200 Scope of subpart. 


Consistent with the approach used in 
FAR Subpart 53.2, this subpart is 
arranged by subject matter, in the same 
order as, and keyed to, the parts of the 
TAR in which the form usage 
requirements are addressed. 


1253.204 Administrative matters. 


1253.204-2 Contract reporting (DOT 
F.4220.11) 


The DOT Form F.4220.11, prescribed 
in DOT Order 1340.5C, Contract 
Information System, shall be used to 
provide acquisition records and 
statistics in lieu of the SF 279, Individual 
Contract Action Report (over $10,000). A 
copy of each Data Input Form shall be 
retained in the individual contract file. 


1253.204-70 Procurement request forms 
(DOT F.4200.1 and 4200.2). 


Procurement request forms DOT 
F.4200.1 and DOT F.4200.2 (continuation 
sheet) shall be used to request the 
acquisition of supplies, services, or 
construction, and may be used to 
request items obtained through 
FEDSTRIP, MILSTRIP, or similar single- 
or multi-line requisitioning methods. 


1253.213 Small purchase and other 
simplified purchase procedures. 


1253.213-70 Small purchase summary 
(DOT F.4230.1). 

DOT Form F.4230.1 may be used to 
satisfy the small purchase 
documentation requirements set forth in 
FAR 13.106. 


1253.215 Contracting by negotiation. 


1253.215-70 Price negotiation (DOT 
F.4220.21; DOT F.4220.32; and DD 1861). 

(a) ADP equipment and services. As 
prescribed in 1215.407(c), the form DOT 
F.4220.21 shall be included in 
solicitations and required to be 
completed by offerors in addition to SF 
1411 and other supporting documents. 

(b) Weighted guidelines profit/fee 
objective. The following forms shall be 
used to compute profit or fee for actions 
covered under 1215.905-70 and FAR 
15.9: 

(1) DOT F.4220.32 Weighted 
Guidelines Profit/Fee Objective. 

(2) DD 1861 Contract Facilities 
Capital and Cost of Money. 


1253.222 Application of labor laws to 
Government acquisitions. 

The following forms are prescribed for 
use in connection with DOT 
construction contracts. 


1253.222-70 Labor standards interviews 
(DD Form 1567). 

The DD Form 1567 shall be used to 
record the results of interviews with 
contractor employees working at the 
construction site. Sec. 5.6(a)(3) of the 
Labor Department regulations (29 CFR) 
requires Federal agencies to make such 
investigations as are deemed necessary 
to insure compliance with the labor 
standards provisions contained in the 
contract. These investigations include 
interviews with employees to ascertain 
whether laborers and mechanics are 
being or have been properly classified 
and paid. 


1253.222-71 Employee claim for wage 
restitution (DOT F.4220.7). 

The DOT Form F.4220.7 shall be used 
by contractor employees to file claim for 
unpaid wages when contract funds have 
been transferred to the General 
Accounting Office to cover such 
underpayment. (Even though contract 
funds have been transferred to GAO to 
cover the underpayment, GAO requires 
that a claim be submitted before it will 
make payment directly to the employee.) 


1253.222-72 Labor standards 
investigation summary sheet (DD Form 
1568). 

The DD Form 1568 shall be used as 
the first page of reports on special labor 
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standards investigations to summarize 
the findings of the investigation. 


1253.222-73 Summary of underpayments 
(DOT F. 4220.8). 

The DOT Form F. 4220.8 shall be used 
to summarize the findings of wage 
underpayment and liquidated damages 
and shall be included in the 
investigation report when a special 
labor standards investigation is made. 


1253.222-74 Establishment of additional 
wage rates. (DOT F. 4220.10 and FHWA- 
1140). 

(a) Except as provided in (b) below, 
DOT Form F. 4220.10 shall be used by 
the contractor to obtain the contracting 
officer's approval or disapproval of the 
contractor’s proposed classification and 
wage rate for any category of laborers 
or mechanics not listed in the contract 
wage determination but needed in 
performance of the contract work. 
Procedures shall be established to 
assure contracting officer approval of 
additional classifications and rates prior 
to their use by the contractor. 

(b) FHWA Form 1140 may be used by 
the Federal Highway Administration for 
direct Federal contracts and Federal-aid 
contracts in lieu of DOT Form F. 4220.10. 


1253.227 Report of inventions and 
subcontracts (DD Form 882). 

The DD Form 882, Report of 
Inventions and Subcontracts, may be 
used as prescribed in administration 
procedures. 


1253.227-70 Report of inventions and 
subcontracts (DD Form 882). 


1253.236 Construction and architect- 
engineer contracts. 


1253.236-70 Preconstruction conference 
agenda and checklist (DOT F. 4220.3). 

The DOT Form F. 4220.3 
Preconstruction conference agenda and 
checklist, or a similar checklist, shall be 
used as prescribed in 1236.305(b). 


1253.242 Contract administration (FAA 
Form 4450-2 and DD Form 375). 

The following forms may be used in 
the administration of contracts as 
prescribed by administration 
procedures. 

Post-Award Conference Record (FAA 
Form 4450-2). 

Production Progress Report (DD Form 
375). 


1253.242-70 Contract close-out (DOT F. 
4220.4, 4220.5 and 4220.6). 

The following forms shall be used to 
facilitate and document the close-out of 
cost-reimbursement contracts. Form 
DOT F. 4220.4 Contractor's Release shall 
also be used for construction contracts 
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when the contracting officer requires a 
release, and may be used for any other 
type of contract when the contracting 
officer determines its use to be 
appropriate. 

(a) DOT Form 4220.4 Contractor's 
Release. 

(b) DOT Form 4220.5 Contractor’s 
Assignment of Refunds, Rebates, Credits 
and Other Amounts. 

(c) DOT Form 4220.6 Cumulative 
Claim and Reconciliation. 


1253.246 Quality assurance. 
1253.246-70 Material inspection and 
receiving (FAA Form 256). 


The FAA Form 256, Inspection Report 
of Material and/or Services, or a 
substantially similar form, shall be used 
as prescribed in 1246.6. 


Subpart 1253.3—lIllustrations of Forms 


1253.300 Scope of subpart. 


This subpart contains illustrations of 
Department of Transportation (DOT) 
and other agency forms referenced in 
this regulation. 


1253.370 Agency forms. 
The forms are illustrated in numerical 


order. The subsection numbers 
correspond with the DOT or other 
agency form number. 


1253.370-4200.1 Form DOT F 4200.1, 
Procurement Request. . 


1253.370-4200.2 Form DOT F 4220.2, 
Procurement Request Continuation Sheet. 


1253.370-4220.3 Form DOT F 4220.3, 
Preconstruction Conference Checklist. 


1253.370-4220.4 Form DOT F 4220.4, 
Contractor’s Release. 


1253.370-4220.5 Form DOT F 4220.5, 
Contractor’s Assignment of Refunds, 
Rebates, Credits, and Other Amounts. 


1253.370-4220.6 Form DOT F 4220.6, 
Cumulative Claim and Reconciliation. 


1253.370-4220.7 Form DOT F 4220.7, 
Employee Claim for Wage Restitution. 


1253.370-4220.8 Form DOT F 4220.8, 
Summary of Underpayments. 


1253.370-4220.10 Form DOT F 4220.10, 
Establishment of Additional Wage Rates. 


1253.370-4220.11 Form DOT F 4220.11, 
Contract Information System Data Input 
Sheet. 

1253.370-4220.21 Form DOT F 4220.21, 
ADP Equipment and Services. 
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1253.370-4220.32 Form DOT F 4220.32, 
Weighted Guidelines Profit/Fee Objective. 


1253.370-4230.1 Form DOT F 4230.1, Smail 


_ Purchase Summary. 


1253.370-FAA-256 FAA Form 256, 
Inspection Report of Material and/or 
Services. 


1253.370-FAA-4450-2 FAA Form 4450-2, 
Post-Award Conference Report. 


1253.370-FHWA-1140 FHWA Form 1140, 
Additional Classification and Wage Rate 
Request. 


1253.370-DD-375 DD Form 375, 
Production Progress Report. 


1253.370-DD-882 DD Form 882, Report of 
Inventions and Subcontracts. 


1253.370-DD-1567 DD Form 1567, Labor 
Standards Interview. 


1253.370-DD-1568 DD Form 1568, Labor 
Standards Investigation Summary Sheet. 


1253.370-DD-1861 DD Form 1861, 
Contract Facilities Capital and Cost of 
Money. 


[FR Doc. 85-8499 Filed 4-12-85; 8:45 am] 
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DEPARTMENT OF ENERGY 
Office of Energy Research 


10 CFR Part 605 
[Docket No. ER-RM-84-100] 


Special Research Grants Program 


AGENCY: Office of Energy Research 
DOE. 
ACTION: Final rule. 


suMMARY: The final rule being issued 
today by the Department of Energy 
(DOE) implements a program of special 
research grants for basic and applied 
research and related activities. This rule 
will facilitate the use of grants by the 
DOE Office of Energy Research (OER) 
when grants are the appropriate 
instrument for the conduct of these OER 
activities. 
DATE: The effective date of this rule is 
May 15, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Robert A: Zich, Director, Acquisition 
Management Division, Office of 


Energy Research, ER-64, Department ~ 


of Energy, Washington, DC 20545 (301) 
353-5544 

Joshua P. Smith, Office of General 
Counsel, GC-12, 1000 Independence 
Ave., SW, Washington, DC 20585, 
(202) 252-9507 


SUPPLEMENTARY INFORMATION: 


Table of Contents 

I. Introduction 

Il. Discussion of Comments on Proposed Rule 

HI. Review under Executive Order 12291 

IV. Review under the Regulatory Flexibility 
Act 

V. Review under the Paperwork Reduction 
Act 

VI. Review under the National Environmental 
Policy Act 

VII. Intergovernmental Review 

VIII. List of Subjects in 10 CFR Part 605 


I. Introduction 


On November 7, 1984 (49 FR 44590), 
the Department of Energy (DOE) 
published proposed rules to amend 
Chapter II of Title 10 of the Code of 
Federal Regulations by adding a new 
Part 605 to facilitate the use of grants by 
the Office of Energy Research (OER) in 
its program of support for basic and 
applied research and related activities. 
In order to allow for public 
participation, DOE provided for written 
comments by December 24, 1984 and 
scheduled a public hearing for 
November 29, 1984. 

In response to the notice, DOE 
received written comments from a 
nonprofit association of research 
universities’ representatives and from 


several universities. Although the 
hearing was convened as scheduled, no 
one requested to speak. 


Il. Discussion of Comments on Proposed 
Rule 


One commenter requested that DOE 
modify § 605.8(c) to clarify which 
application forms are required and that 
DOE also modify § 605.9(b)(1) to 
indicate clearly that the face sheet of an 
application be only page 1 of the SF-424. 
DOE has modified these provisions 
accordingly. 

A commenter pointed out that 
proposed § 605.9(d) might be interpreted 
to permit a scientist to propose a project 
without the concurrence of his 
employing organization. The section has 
been modified to prevent such an 
interpretation. While the SF-424 
provides space for the signature of 
either an unaffiliated individual or 
organization official, the Budget Form 
requires the signature of both the 
organization official and the principal 
investigator of the proposed project. 

Several commenters regretted the 
failure of § 605.14 to provide for pre- 
award costs under the Special Research 
Grant. These commenters are reminded 
that the DOE Financial Assistance Rules 
also apply to these grants. The Financial 
Assistance Rules at § 600.103(g) provide 
for reimbursement of pre-award costs if 
approved in writing, prior to incurrence, 
by a DOE Contracting Officer and 
assuming a grant is ultimately awarded. 

The fact that proposed § 605.15 
permits the payment of fees under a 
Special Research Grant was criticized 
by one commenter who asserted that 
fees confused the distinction between 
grants and contracts. DOE does not 
believe payment of fees in appropriate 
instances crosses the line from grants to 
contracts. Rather, the availability of 
fees, when appropriate, has been a 
feature of certain Federal Government 
grant programs. 

As stated in the preamble to the 
proposal, DOE is concerned that failure 
to allow for the payment of a.fee could, 
at the practical level, effectively 
preclude participation by certain of the 
smaller, for-profit research oriented 
organizations. Accordingly, § 605.15 as 
proposed and as prescribed, would 
allow payment of a fee, in appropriate 
circumstances, to permit participation 
by small businesses. 

DOE, in order to clarify its intent and 
assist in its implementation, has added 
some language to § 605.15. This 
supplemental language: (1) Makes 
explicit that the only for-profits eligible 
for fee under this Rule are small 
business concerns; (2) specifies 
application procedures for fee; (3) 
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specifies guidelines for the 
determination of the fee amount; and (4) 
provides for manner of, and conditions 
affecting, payment of fee. 

Anyone interested in commenting on 
these clarifications to § 605.15 may do 
so by addressing such comments to the 
first Information Contact at the 
beginning of the preamble on or before 
June 14, 1985. All comments will be 
carefully considered in determining 
whether to propose to amend § 605.15. 

One commenter suggested that 
§ 605.17(a)(2) which requires prior 
approval for transfer of funds from a 
DOE grant to a project not supported by 
the DOE grant, be revised or deleted 
since the funds transfers contemplated 
would be of “doubtful legality”. DOE 
has specifically provided for prior 
approval in order to ensure that such 
transfers are scrutinized for their 
propriety and legality. The commenter’s 
suggested revision, to substitute the 
word “expenditures” for the word 
“funds,” does not enhance the meaning 
of this provision. Accordingly, DOE has 
chosen to retain this section as 
proposed. 

One commenter objected to § 605.18, 
National Security, on three grounds: 
first, that no period of time was 
specified for determination of 
classification; second, that the 
institution had no systems established 
for the protection of classified 
information; and third, that the clause 
was read as suggesting that the grantee 
would have to bear some of the costs of 
handling and protecting classified 
information. A clause to be used in 
certain procurement contracts was 
suggested as an alternative. 

DOE does not find the suggested 
clause appropriate for the circumstances 
contemplated in the Notice of Proposed 
Rulemaking and believes the proposed 
language should be retained. Section - 
605.18 clearly specifies that a Special 
Research Grant shall never be 
intentionally used to fund classified 
activities. Therefore, any classified 
involvement will be unusual and 
unanticipated. To set a time limit under 
such circumstances for the resolution of 
classification status would be 
impractical. DOE will, however, move to 
resolution as promptly as possible. To 
the extent that an institution has no 
system for protecting classified 
information, the use of the proposed 
language versus any procurement clause 
would appear to provide no benefit. 
Regarding cost deiermination, the intent 
is to take all cost considerations into 
account in negotiations by the parties in 
determining whether to proceed, and in 
the case of cost shared agreements, the 
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extent of cost sharing in any additional 
costs will be considered. 

DOE has decided to delete the 
requirement at § 605.19(c) for separate 
distribution of applications and reports 
by the grantee to the awarding and 
program offices. This practice would 
have permitted more timely 
consideration of renewal and 
continuation applications by the 
program office. However, based on 
comments received, this section has 
been amended to have all applications 
and reports received by the awarding 
office. 5 

DOE has reviewed its requirements 
for the numbers of applications and 
reports, also in response to comments. 
After consideration, DOE has 
determined that the quantities specified 
in the proposed Rule are the minimum 
necessary to permit proper review and 
evaluation and, accordingly, has 
retained these requirements as 
proposed. 

One commenter suggested that 
§ 605.19(d) be revised to preclude 
disruptive onsite reviews of grantee 
performance. DOE believes that no 
revision is necessary as DOE,always 
coordinates such reviews with the 
principal investigators. 

Several commenters found § 605.20(a) 
to be confusing insofar as the second 
sentence appeared unnecessarily to 
restrict the first sentence. They feared 
that although the first sentence 
encourages dissemination of research 
results, the second sentence might be 
interpreted as generally requiring DOE 
approval of publication of research 
results. They may also have been 
confused by the fact that the discussion 
in the preamble of the proposed § 605.20 
referred mistakenly to 10 CFR 600.119, 
whereas the rule itself correctly 
referenced 10 CFR 600.118 as the 
appropriate section. 

The second sentence of the proposed 
§ 605.20(a) was included to cover 
situations involving the Federal 
government's having a patentable 
interest that might be damaged by 
premature publication. It was intended 
not to restrain in general, but rather to 
provide reassurance in those cases to 
which it might apply. Since, however, 
the protection of the government's 
patent interests is provided for in 
§ 605.20(c), DOE has acceded to the 
commenter’s recommendation and 
deleted the offending sentence. 

In addition to the revisions noted 
above, DOE has made some minor 
editioral changes and has corrected 
typographic or printing errors. 


III. Review Under Executive Order 12291 


This rule has been reviewed by OMB 
under Executive Order 12291 (46 FR 
13193, February 17, 1981). 

Prior to publication of the proposed 
rule, DOE concluded that the rule is not 
a “major rule” becaue its promulgation 
will not result in: (1) An annual effect on 
the economy of $100 million or more, (2) 
a major increase in costs or pricees for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions, or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete in domestic or 
export markets. No comments were 
received which addressed this 
determination. 


IV. Review Under Regulatory Flexibility 
Act 


As indicated in the preamble to the 
proposed rule (49 FR 44592), the 
proposed rule was reviewed under the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, 95 Stat. 1164) which requires 
preparation of a regulatory flexibility 
analysis for any regulation that will 
have a significant economic impact on a 
substantial number of small entities, i.e., 
small business, small organizations, and 
small governmental jurisdications. DOE 
concluded that the proposed rule would 
only affect small entities as they apply 
for and receive grants and does not 
create additional economic impacts on 
small entities. Accordingly, DOE 
certified that this proposed rule will not 
have a significant economic impact on a 
substantial number of small entities and, 
therefore, no regulatory flexibility 
analysis has been prepared. 

In the absence of any public comment 
on the DOE certification in the proposed 
rule, DOE certifies that this final rule 
will not have a significant economic 
impact on a substantial number of small 
entities. Accordingly, no final regulatory 
flexibility analysis has been prepared. 


V. Review Under the Paperwork 
Reduction Act 


The collection of information 
requirements contained in this rule have 
been approved by OMB under control 
numbers 1910-0400 and 1910-1410. 

In the preamble to the proposed rule, 
DOE invited the public to submit 
comments on information collection 
requirements, to Mr. Vartkes 
Broussalian at OMB or Mr. Howard H. 
Raiken at DOE. Neither of these 
gentlemen received any comments. 


VI. Review Under the National 
Environmental Policy Act 


DOE has concluded that promulgation 
of these wholly procedural rules clearly 
would not represent a major Federal 
action having significant impact on the 
human environment under the National 
Environmental Policy Act (NEPA) of 
1969 (42 U.S.C. 4321, et seg. (1976)), the 
Council on Environmental Quality 
Regulations (40 CFR Parts 1500-1508), 
and the DOE guidelines (10 CFR Part 
1021) and, therefore, does not require 
and environmental impact statement 
pursuant to NEPA. 


Vil. Intergovernmental Review 


This program is generally not subject 
to the intergovernmental review 
requirements of EO 12372 as 
implemented by 10 CFR 1005. However, 
certain grant applications may be. 

All applications from governmental or 
non-governmental entities which involve 
research, development, or 
demonstration activities when such 
activities: (1) Have a unique geographic 
focus and are directly relevant to the 
governmental responsibilities of a State 
or local government within the 
geographic area; (2) necessitate the 
preparation of an Environmental Impact 
Statement under NEPA; or (3) are to be 
initiated at a particular site or location 
and require unusual measures to limit 
the possibility of adverse exposure or 
hazard to the general public are subject 
to the provisions of the Executive Order 
and 10 CFR Part 1005. Those planning to 
submit covered applications should 
immediately contact OER for further 
information. 


VIII. List of Subjects in 10 CFR Part 605 


Administrative practice and 
procedure, Applications, Copyright, 
Educational institutions, Eligibility, 
Energy, Financial assistance, For-profit 
organizations, Grant programs—energy, 
Grant programs, science and technology, 
Individuals, Inventions and patents— 
nonprofit organizations, Reporting and 
recordkeeping requirements, Research, 
Solicitations, Science and technology, 
State—local and Indian tribal 
governments. 


In consideration of the foregoing, 
Chapter II of Title 10 of Code of Federal 
Regulations is amended by establishing 
Part 605 as set forth below. 

Issued in Washington, D.C. April 5, 1985. 
Alvin W. Trivelpiece, 

Director, Office of Energy Research. 

Chapter II of Title 10, Code of Federal 


Regulations, is amended by adding Part 
605 to read as follows: 
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PART 605—SPECIAL RESEARCH 
GRANTS PROGRAM 


Sec. 

605.1 
605.2 
605.3 
605.4 
605.5 
605.6 
605.7 


Purpose and scope. 
Applicability. 
Definitions. 
Deviations. 
Special research grants. 
Eligibility. 
Limitations. 
605.8 Solicitation. 
605.9 Applications. 
605.10 Application evaluation and selection. 
605.11 Additional requirements. 
605.12 Funding. 
605.13 Cost sharing. 
605.14 Budget flexibility and limitation of 
DOE liability. 

605.15 Fee. 
605.16 Budget and project changes. 
605.17 Additional approvals. 
605.18 National security. 
605.19 Reports. 
605.20 Dissemination of results. 
Appendix A 

Authority: Sec. 31 of the Atomic Energy 
Act, as amended, Pub. L. 83-703, 68 Stat. 919 
(42 U.S.C. 2051); sec. 107 of the Energy 
Reorganization Act of 1974, Pub. L. 93-438, 88 
Stat. 1240 (42 U.S.C. 5817); Federal 
Nonnuclear Energy Research and 
Development Act of 1974, Pub. L. 93-577, 88 
Stat. 1878 (42 U.S.C. 5901); Secs. 644 and 646 
of the Department of Energy Organization 
Act, Pub. L. 95-91, 91 Stat. 599 (42 U.S.C. 7256 
and 7254); Federal Grant and Cooperative 
Agreement Act, as amended (31 U.S.C. 6301 
et seq.). 


§605.1 Purpose and scope. 

This part sets forth the policies and 
procedures applicable to the award and 
administration of special research 
grants by the DOE Office of Energy 
Research for basic and applied research 
and related conference and training 
activities. 


§ 605.2 Applicability. 

(a) This part applies to new, renewal, 
or continuation special research grants 
awarded on or after the effective date of 
this part. 

(b) Except as otherwise provided by 
this part, the award and administration 
of special research grants shall be 
governed by 10 CFR Part 600 (DOE 
Financial Assistance Rules). 


§ 605.3 Definitions. 

In addition to the definitions provided 
in 10 CFR Part 600, the following 
definitions are provided for purposes of 
this part— 

(a) “Basic and applied research” 
means any scientific or engineering 
activity which (1) constitutes a 
systematic, intensive study directed 
specifically toward greater knowledge 
or understanding of the subject studied 
and contributes to a continuing flow of 
new knowledge; or (2) is directed 


toward applying new knowledge to meet 
a recognized need, and which may 
contribute to producing an adequate 
supply of suitably trained scientists or 
enable the grantee to strengthen its 
research programs; and/or, (3) applies 
such knowledge toward the production 
of useful materials, devices and systems 
or methods, including design, 
development and improvement of 
prototypes and new processes to meet 
established requirements. 

(b) “Related conference” means 
scientist or technical conferences, 
symposia, workshops or seminars for 
the purpose of communicating or 
exchanging information or views 
pertinent to the basic and applied 
research of OER. 

(c) “Principal investigator” means the 
scientific or other individual designated 
by the recipient to direct the project. 

(d) “Special purpose equipment” 
means equipment which is used only for 
research, medical, scientific, or other 
technical activities. 

(e) “Grantee obligation” means the 
amounts of orders placed, contracts and 
subgrants awarded, services received, 
and similar transactions during a given 
period that will require payment by the 
grantee during the same or a future 
period. 


§ 605.4 Deviations. 

(a) Single-case deviations from this 
part may be authorized in writing by the 
Director or Deputy Director of OER or 
the Head of a Contracting Activity upon 
the written request of DOE staff, an 
applicant for an award, or a recipient. A 
request from an applicant or a recipient 
must be submitted to or through the 
cognizant contracting officer. Whenever 
a proposed deviation from this part 
would be a deviation from 10 CFR Part 
600, the deviation must also be 
authorized in accordance with the 
procedures prescribed in that part. 

(b) A separate deviation provision for 
§ 605.7 of this part is contained in that 
section. 


§ 605.5 Special research grants. 

(a) DOE may make special research 
grants under this Part for basic and 
applied research and related conference 
and training activities in the OER 
program areas set forth in paragraph {b) 
of this section and described in the 
Appendix A to this part. 

(b) The program areas are: 

(1) Basic Energy Sciences, which 
includes: 

(i) Biological Energy; 

(ii) Chemical Sciences; 

(iii) Carbon Dioxide Research; 

(iv) Geosciences; 

(v) Engineering Research; 
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(vi) Materials Sciences; 

(vii) Advanced Energy Projects; 

(viii) Applied Mathmatical Sciences; 
and 

(ix) Nuclear Sciences (Isotope 
Preparation, Heavy Element Chemistry, 
Synchrotron Radiation Laboratory). 

(2) High Energy and Nuclear Physics, 
which includes: 

(i) Nuclear Physics; 

(ii) High Energy Physics; and 

(iii) Nuclear Sciences (Nuclear Data 
and Heavy Ion Fusion Accelerator 
Research) 

(3) Health and Environmental 
Research, which includes: 

(i) Physical and Technological 
Research; 

(ii) Ecological Research; 

(iii) Health Effects Research; and 

(iv) Human Health and Assessments 

(4) Fusion Energy, which includes 

(i) Applied Plasma Physics; 

(ii) Toroidal Confinement Systems; 

(iii) Mirror Confinement Systems, and 

(iv) Development and Technology. 

(5) Other program areas as may be 
described by notice published in the 
Federal Register. 


§ 605.6 Eligibility. 


Any university or other institution of 
higher education or other non-profit or 
for-profit organization, non-Federal 
agency, or entity is eligible for a special 
research grant. An unaffiliated 
individual also is eligible for a special 
research grant. 


§ 605.7 Limitations. 


A Special Research Grant awarded 
under this part shall not exceed an 
average of $2,000,000 per Year and shall 
not exceed $3,000,000 in any one year 
during the project period supported by 
DOE. Testing for these levels shall be 
based on the approved application and 
shall be applied separately to the 
original project period and each renewal 
period, if any. Deviations from this 
section only require the approval of both 
the Director or Deputy Director of ER 
and the Head of the Contracting Activity 
and shall be limited to grants which do 
not exceed $5 million in any one year 
during the project period supported by 
DOE. 


§ 605.8 ‘Solicitation. 


(a) The Catalog of Federal Domestic 
Assistance number for this program is 
81.049, and its solicitation control 
number is SRG 10 CFR Part 605. 

(b) To be considered for a new grant 
under this Solicitation an applicant shall 
submit an application to DOE at the 
address specified in paragraph (c) of this 
section at any time but not later than 
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4:30 e.s.t. on April 15 of the Federal 
fiscal year for the fiscal year in which 
financial assistance is sought, or at such 
other location or date or time as DOE 
may establish by the notice under 
paragraph (d) of this-section. 
Applications received after April 15th 
shall be considered for funding during 
the current fiscal year only if time 
permits and otherwise shall be 
considered for funding in the subsequent 
fiscal year. 

(c) Applicants may obtain application 
forms, described in §605.9(b), and 
additional information from the 
Acquisition Management Division, 
Office of Energy Research, ER-64, 
Department of Energy, Washington, D.C. 
20545, (301} 353-5544, and shall submit 
applications to the same address. 

(d) DOE shall publish annually, in the 
Federal Register, a notice of the 
availability of special research grants. 
DOE shall also publish in the Commerce 
Business Daily an abbreviated notice 
citing the Federal Register notice of 
availability and this part, and DOE may 
also publish notices or abbreviated 
notices of availability in trade and 
professional journals, and news media, 
and use-other means of communication, 
as appropriate. 

(1) Each notice of availability shall 
cite this part and shall include: 

(i) The Catalog of Federal Domestic 
Assistance number and contro! number 
of the program; 

(ii) The amount of money available or 
estimated to be available for award; 

(iii) The name of the responsible DOE 
program official to contact for additional 
information, and an address where 
application forms may be obtained; 

(iv) The address for submission of 
applications; and 

(v) Any evaluation criteria in addition 
to those set forth in § 605.10 of this part. 

(2) The notice of availability may also 
include any other relevant information 
helpful to applicants such as 

(i) Program objectives, 

(ii) A research agenda or potential 
areas for research initiatives, 

(iii) Problem areas requiring ~ 
additional research, and 

(iv) Any other information which 
identifies areas in which grants may be 
made. 

(e) DOE is under no obligation to pay 
for any costs associated with the 
preparation or submission of 
applications. 

(f) DOE reserves the right to fund, in 
whole or in part, any, all, or none of the 
applications submitted. 

(g) To be considered for a 
continuation or renewal award under 
this part, an incumbent grantee shall 
submit a continuation or renewal 


application as provided in § 605.9 (c) 
and (h) of this part. 


§ 605.9 Applications. 

(a) An original and six copies of the 
application for initial support must be 
submitted except that State 
governments, local governments, or 
Indian tribal governments shall not be 
required to submit miore than the 
original and two copies of the 
application. 

(b) Each new or renewal application 
in response to this part must include— 

(1) A facesheet containing basic 
identifying information. The facesheet of 
the application shall be the facesheet of 
the Standard Form (SF) 424 (approved 
by OMB under OMB control number 
0348-0009). 

(2) A detailed description of the 
proposed project, including the 
objectives of the project, its relationship 
to DOE's program and the applicant's 
plan for carrying it out. 

(3) Detailed information about the 
background and experience of the 
principal investigator(s) (including 
references to publications), the facilities 
and experience of the applicant, and the 
cost-sharing arrangements, if any. 

(4) A budget with supporting 
justification sufficient to evaluate the 
costs of the proposed project. 

(i) State and local government and 
Indian tribal government applicants 
shall use the budget forms contained in 
the Application for Federal Assistance— 
Nonconstruction Projects in Attachment 
M to OMB Circular A-102, as duplicated 
in the DOE Uniform Reporting System 
for Federal Assistance (approved by 
OMB under OMB control numer 1900- 
0127). All other applicants shall use ER 
Form 4620.1 (approved by OMB under 
OMB control number 3145-0058). 

(ii) DOE may, subsequent to receipt of 
an application, request additional 
budgetary information from an applicant 
when necessary for clarification or to 
make informed preaward 
determinations under 10 CFR 600.103. 

(5) Any preaward assurances required 
pursuant to 10 CFR 600.12 and § 605.11 
of this part: 

(c) Applications for a continuation or 
a renewal award must be submitted in 
an original and seven copies, except that 
State governments, local governments, 
or Indian tribes are required to submit 
only an original and two copies, and for 
continuation awards need submit only 
those pages of the application form that 
contain information different from that 
provided in the original application 
(approved by OMB under OMB control 
numbers 0348—0005-0348-0009). 

(d) The application must be signed by 
an official who is authorized to act for 
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the applicant organization and to 
commit the applicant to comply with the 
terms and conditions of the grant, if 
awarded, or by an unaffiliated 
individual applicant. 

(e) All applications which involve 
research, development, or 
demonstration activities when such 
activities: (1) Have a unique geographic 
focus and are directly relevant to the 
governmental responsibilities of a State 
or local government within the 
geographic area; (2) necessitate the 
preparation of an Environmental Impact 
Statement under the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seg. (1976)); or (3) are to 
be initiated at a particular site or 
location and require unusual measures 
to limit the possibility of adverse 
exposure or hazard to the general 
public, are subject to the provisions of 
Executive Order 12372 and 10 CFR Part 
1005. Anyone planning to submit such 
applications should contact OER for 
further information about compliance 
requirements. 

(f) DOE may return an application 
which does not include all information 
and documentation required by statute, 
this part, 10 CFR Part 600 and the notice 
of availability of grants, when the nature 
of the omission precludes review of the 
application. 

(g) During the review of a complete 
application, DOE may request the 
submission of additional information 
only if the information is essential to 
evaluate the application. 

(h) Except as provided in § 605.9{c) 
above, each application for a 
continuation award must be submitted 
no later than four months before the 
expiration of the current budget period, 
must be on the same forms as required 
for initial applications, as appropriate, 
and must include the information 
specified by 10 CFR 600.106(b). 

(i) In addition to including the 
information described in paragraphs (b), 
(c), and (d) of this section, an 
application for a renewal award must be 
submitted no later than four months 
prior to the scheduled expiration of the 
project period and must be on the same 
forms and include the same type of 
information as that required for initial 
applications. The renewal application 
must outline and justify a program and 
budget for the proposed project period, 
showing in detail the estimated cost of 
the proposed project, together with an 
indication of the amount of funds 
needed and the amount of cost sharing, 
if any. The application also shall 
describesand explain the reasons for any 
change in the scope or objectives of the 
proposed project, and shall compare and 
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explain any differences between the 
estimates in the proposed budget and 
actual costs experienced as of the date 
of the application. 

(j) DOE is not required to return to the 
applicant an application which is not 
selected or funded. 


§ 605.10 Application evaluation and 
selection. 


(a) DOE employees designated by 
OER shall evaluate the applications. 
OER may supplement DOE review 
resources with personnel from other 
Federal agencies, and may use external 
review, such as peer review, in addition 
to Federal evaluation, with the objective 
of having the technical/scientific 
evaluation conducted by the most 
qualified individuals available. 

(b) DOE shall select evaluators on the 
basis of their professional qualifications 
and expertise in the field of research. 
Outside evaluators shall be required to 
comply with 10 CFR 600.16(c) and any 
other applicable DOE rules or directives 


concerning the use of outside evaluators. 


(c) DOE shall evaluate new and 
renewal applications based on the 
following criteria: 

(1) The overall scientific and technical 
merit of the project; 

(2) The relevance of the stated 
objectives to the OER program; 

(3) The appropriateness of the 
proposed method or approach; 

(4) The competence and experience 
and known past performance of the 
applicant, principal investigator and/or 
key personnel; 

(5) The adequacy of the applicant's 
facilities and resources; 

(6) The appropriateness and adequacy 
of the proposed budget; and 

(7) Other appropriate factors, 
established and set forth by OER in a 
notice of availability or in a specific 
solicitation. 

(d) DOE shall consider other available 
advice or information as well as 
program policy factors such as ensuring 
an appropriate balance among the 
program areas listed in § 605.5(b) of this 
part. 

{e) In addition to the evaluation 
criteria set forth in paragraphs (c) and 
(d), DOE shall consider the grantee’s 
performance under the existing grant 
during the evaluation of a renewal or 
continuation application. 

(f) After the selection of an 
application, DOE may, if necessary, 
enter into negotiations with an 
applicant. Such negotiations are*not a 
commitment that DOE will make an 
award. 


§ 605.11 Additional requirements. 


(a) A grantee performing research, 
development, or related activities 
involving the use of human subjects 
must comply with DOE regulations in 10 
CFR Part 745 “Protection of Human 
Subjects” and any additional provisions 
which may be included in the Special 
Terms and Conditions of the grant. 

(b) A grantee performing research 
involving recombinant DNA molecules 
and/or organisms and viruses 
containing recombinant DNA molecules 
shall comply with the National Institutes 
of Health “Guidelines for Research 
Involving Recombinant DNA Molecules; 
June 1983” (48 FR 24556, June 1, 1983). 

(c) Any grantee performing research 
on warm-blooded animals is required to 
comply with the Federal Laboratory 
Animal Welfare Act of 1966, as 
amended (7 U.S.C. 2131 et seqg.)}.and the 
regulations promulgated thereunder by 
the Secretary of Agriculture at 9 CFR 
Chapter I, Subchapter A, pertaining to 
the care, handling, and treatment of 
warm blooded animals held or used for 
research, teaching, or other activities 
supported by Federal awards. The 
grantee shall comply with the guidelines 
described in DHHS Publication No. 
[NIH] 78-23, “Guide for the Care and 
Use of Laboratory Animals” or 


. succeeding revised editions. (This guide 


is available from the Office for 
Protection from Research Risks, Office 
of the Director, National Institutes of 
Health, Building 31, Room 4B09, 
Bethesda, Maryland 20205.) 


§ 605.12 Funding. 


(a) The project period during which 
DOE expects to provide grant support 
for an approved project under this part 
shall generally not exceed three years 
and may exceed five years only if DOE 
makes a renewal award or allows an 
extension to a grantee. However, the 
project period for conference support 
shall not exceed 12 months. The project 
period shall be specified on the Notice 
of Financial Assistance Award (DOE 
Form 4600.1). 

(b) Each budget period for a grant 
under this part shall generally be 12 
months and may be as much as 24 
months. 

(c) This section supplements 10 CFR 
600.106. 


§ 605.13 Cost sharing. 


While cost sharing is encouraged, it is 
not required nor is it to be considered as 
a criterion in the evaluation and 
selection process unless otherwise 
provided under § 605.10(c)(7) of this 
part. 
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§ 605.14 Budget flexibility and limitation of 
DOE liability. 


(a) Grants awarded under this part 
are subject to the requirement that the 
maximum DOE obligation to the 
recipient is the amount shown in the 
Notice of Financial Assistance Award 
as the amount of DOE funds obligated. 
DOE shall not be obligated to make any 
additional, supplemental, continuation, 
renewal or other award for the same or 
any other purpose. 

(b) Notwithstanding the requirements 
of 10 CFR 600.108 (b) and (c), a grantee 
may obligate up to 110% of the amount 
awarded by DOE for a budget period, 
during that period, without prior 
authorization by DOE. Obligations in 
excess of 110% of the amount awarded 
by DOE require prior DOE 
authorization. (A prior approval made in 
accordance with the provisions of 
paragraph (c) of this section would 
constitute such prior approval.) Such 
authorized grantee obligations in excess 
of the amount awarded by DOE for a 
budget period shall be funded from 
unobligated funds remaining from the 
prior budget period to the extent they 
are available; or such obligations may 
be incurred at the grantee’s own risk, 
subject to the following conditions: 

(1) If the grantee receives a 
continuation or renewal award, the 
amount obligated in excess of 100% may 
be charged against the subsequent 
continuation or renewal award to the 
extent not funded from any unobligated 
balance from an earlier budget period. 

(2) Even if prior authorization required 
by this paragraph has been obtained, 
the grantee shall not be entitled to 
reimbursement, or have any claim 
against DOE, for any amount obligated 
by the grantee in excess of the total 
funds obligated by DOE, if a 
continuation or renewal award is not 
made. 

(c) When the funds remaining 
unobligated by the grantee in any given 
budget period are 10% or less of the 
amount awarded by DOE for the 
subsequent budget period, the grantee 
may use the unobligated funds during 
the subsequent budget period to pay for 
costs (1) budgeted for in either budget 
period and (2) subject to any applicable 
prior approval requirements. If funds 
remaining unobligated by the grantee at 
the end of a budget period exceed 10% 
of the amount awarded for the 
subsequent budget period, use of the 
amount in excess of 10% must receive 
the prior approval of the contracting 
officer. 

(d) Nothing in paragraph (b) or (c) of 
this section shall in any way require 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Rules and Regulations 


DOE to increase the total amount 
obligated for the project period. 


§ 605.15 Fee. 


(a) Notwithstanding 10 CFR 
600.103(h), a fee may be paid under this 
part, in appropriate circumstances, to a 
grantee which is a small business 
concern as qualified under the criteria 
and size standards of 13 CFR Part 121 in 
order to permit the concern to 
participate in the Special Research 
Grant Program. Fees shall not be paid to 
other entities except as a deviation from 
10 CFR 600.103(h) pursuant to 10 CFR 
600.4, nor shall fees be paid under grants 
in support of conferences. 

(b) To request a fee, a small business 
concern shall submit with its application 
a written self certification that it is a 
small business concern qualified under 
the criteria and size standards in 13 CFR 
Part 121. In addition, the application 
must state the amount of fee requested 
for each budget period and the basis for 
requesting that amount, and must also 
state why payment of fee by DOE would 
be appropriate. 

(c) If DOE determines that payment of 
a fee is appropriate under paragraph (a) 
of this section, the amount of fee shall 
be that determined to be reasonable by 
the Contracting Officer. The Contracting 
Officer shall, at a minimum, apply the 
following guidelines in determining the 
fee amount: 

(1) The grant fee base shall include 
the estimated allowable cost of direct 
salaries and wages and allocable fringe 
benefits. This fee base shall exclude all 
other direct and indirect costs. 

(2) The grant fee amount expressed as 
a percentage of the appropriate fee base 
pursuant to paragraph (c)(1), shall not 
exceed the percentage rate of fee that 
would result if a Federal agency 
contracted for the same amount of 
salaries, wages, and allocable fringe 
benefits under a cost reimbursement 
contract. 

(3) Grant fee amounts, determined 
pursuant to (c)(1) and (c)(2) of this 
paragraph, above, shall be appropriately 
reduced when: 

(i) Advance payments are provided; 
and/or 

(ii) Title to property acquired with 
DOE grant funds vests in the grantee (10 
CFR 600.117). 

(d) Notwithstanding 10 CFR 600.112, 
any fee awarded shall be a fixed fee and 
shall be paid upon satisfactory 
submission and acceptance by DOE of 
all reports required by § 605.19 of this 
part for the applicable budget period. If 
a budget period is shortened due to 
termination, the fee may be reduced by 
an appropriate amount. 


§ 605.16 Budget and project changes. 

(a) The grantee shall obtain the prior 
written approval of the Contracting 
Officer whenever any of the following 
actions is anticipated: 

(1) Any revision of the scope or 
objective of the project regardless of 
whether there is an associated budget 
revision requiring prior approval under 
paragraphs (b)(1) or (b)(3) of 10 CFR 
600.114. These revisions include changes 
in the phenomenon or phenomena under 
study, and the methodology or 
experiment if they are a specific 
objective of the research work as set 
forth in the approved application. 

(2) Change of a principal investigator 
or a significant change in 
responsibilities or level of effort of the 
principal investigator or, in certain 
cases, other key personnel identified as 
such in the special terms and conditions 
of the grant. In addition, any continuous 
absence of the principal investigator in 
excess of 3 months or plans for the 
principal investigator to become 
substantially less involved in the project 
than was indicated in the grant 
application as accepted requires DOE 
approval. The grantee is encouraged to 
contact DOE immediately after 
becoming aware that any of these 
changes are likely to be proposed but in 
any event must do so and receive DOE 
approval before effecting any such 
changes. 

(3) Contracting, subgranting or 
otherwise obtaining the services of a 
third party to perform activities which 
are central to the purposes of the award 
if such activities are treated as direct 
costs. This approval requirement does 
not apply to the procurement of 
equipment, supplies and general support 
services. The requirements of 10 CFR 
600.119(c)(1}{i) notwithstanding, prior 
approval of the Contracting Officer is 
required only where the value of a 
contract for the procurement of 
equipment, supplies and general support 
services is expected to exceed $25,000. 

(4) Special Research Grants awarded 
under this part shall not be subject to 10 
CFR 600.114(b)(1)(iv) which requires 
prior approval of cumulative budget 
transfers among direct cost categories 
which exceed or are expected to exceed 
five percent of the approved budget. 

(b) This section supplements 10 CFR 
600.114. 


§ 605.17 Additional approvals. 

(a) The grantee shall obtain the prior 
written approval of the contracting 
officer before taking any of the following 
actions: 

(1) Acquisition of an item of 
equipment or other capital asset not 
specifically contained in an approved 
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budget, the cost of which is $500 or 
more, and in the case of special purpose 
equipment, $1000 or more. 

(2) Transfers of funds between DOE 
grants, and transfers of funds from a 
DOE grant to a project (or portion of a 
project) not supported by the DOE grant. 

(3) Foreign travel for each separate 
trip, unless funds for each trip are 
specifically identified by destination 
and amount and are included in the 
approved budget. Foreign travel is any 
travel outside Canada and the United 
States and its territories and 
possessions or, for grantees located in 
another country, travel outside that 
country. Foreign travel may be approved 
only if it is directly related to the project 
objectives. 

(4) Expenditures for domestic travel 
exceeding the amount contained in an 
approved budget by 25% or $500, 
whichever is greater. 

(b) In requesting prior approval under 
this section, the provisions of 10 CFR 
600.114(e) shall apply. 


§ 605.18 National security. 

(a) Activities under a Special 
Research Grant shall not involve 
classified information (i.e., Restricted 
Data, formerly Restricted Data, National 
Security Information). However, if in the 
opinion of the grantee or DOE such 
involvement becomes expected prior to 
the closeout of the grant, the grantee or 
DOE shall notify the other in writing 
immediately. If the grantee believes any 
information developed or acquired may 
be classifiable, the grantee shall not 
provide the potentially classifiable 
information to anyone, including the 
DOE officials with whom the grantee 
normally communicates except the 
Direcior of Classification, and shall 
protect such information as if it were 
classified until notified by DOE that a 
determination has been made that it 
does not require such handling. 
Correspondence which includes the 
specific information in question shall be 
sent by registered mail to U.S. 
Department of Energy, Attn: Director of 
Classification, DP-32, Washington, D.C. 
20545. If the information is determined 
to be classified the grantee may wish to 
discontinue the project in which case 
the grantee and DOE shall terminate the 
grant by mutual agreement. If the grant 
is to be terminated, all material deemed 
by DOE to be classified shall be 
forwarded to DOE, in a manner 
specified by DOE, for proper disposition. 
If the grantee and DOE wish to continue 
the grant, even though classified 
information is involved, the grantee 
shall be required to obtain both 
personnel and facility security 
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clearances through the Office of 
Safeguards and Security for 
Headquarters awarded grants, or from 
the cognizant field office Division of 
Safeguards and Security for grants 
obtained through DOE field. 
organizations. Costs associated with 
handling and protecting any such 
classified information shall be 
negotiated at the time that the 
determination to proceed is made. 


§ 605.19 Reports. 

(a) A grantee shall periodically report 
to DOE on the grantee’s progress in 
meeting the project objectives of the 
grant award. The following types of 
reports shall be used: 

(1) Performance reports. Performance 
reports shall include: 

(i) A description of the research 
carried out during the reporting period 
including a comparison of the grantee’s 
accomplishments with the objectives 
established for that reporting period. 

(ii) If applicable, reasons why 
established objectives were not met; 

(iii) Where there are significant 
deviations from the estimates in the 
budget, the rationale for increases or 
decreases in the time expended on the 
project by the principal investigator or 
other researchers; and 

(iv) Other pertinent information, 
including, when appropriate, reports of 
travel, both foreign and domestic, 
analysis and explanation of cost 
overruns (underruns) or high (low) unit 
costs. Annual performance reports shall 
be submitted with any renewal or 
continuation application if there is one; 
if not, they shall be submitted within 90 
days after the end of the budget period 
covered by the report. For budget 
periods exceeding twelve months, a 
performance report is also required 90 
days after the first 12 months of the 
budget period unless waived by the 
Contracting Officer. If a report is part of 
a continuation or renewal application it 
shall be bound separately. 

(2) Notice of Energy R&D Project. A 
Notice of Energy R&D Project, DOE 
Form 538, which summarizes the 
purpose and scope of the project, must 
be submitted in accordance with the 
Distribution and Schedule of Documents 
set forth at the end of this section. 
Copies of the form may be obtained 
from the Contracting Officer. 

(3) Special Reports. The grantee shall 
report the following events to DOE as 
soon after they occur as possible: (i) 
Problems, delays, or adverse conditions 
which will materially affect the ability 
to attain project objectives, or prevent 
the meeting of time schedules and goals. 
The report must describe the remedial 
action the grantee has taken or plans to 


take and any action DOE should take to 
alleviate the problems. (ii) Favorable 
developments or events which enable 
meeting time schedules and goals sooner 
or at less cost than anticipated or 
producing more beneficial results than 
originally projected. 

(4) Final Report. A final report 
summarizing the entire investigation 
must be submitted by the grantee within 
90 days after the project period ends or 
the grant is terminated. Satisfactory 
completion of a grant will be contingent 
upon the receipt of this report. The final 
report shall follow the outline agreed 
upon for the performance reports, if any, 
or when a project has been renewed, the 
final report may refer to previously 
submitted performance report for details 
and may be a synopsis of the entire 
project. Manuscripts prepared for 
publication should be appended. 
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(5) Financial Status Report (FSR) 
(OMB Nos. 0348-0001 and 1900-0127). 
The FSR is required within 90 days after 
completion of each budget period; for 
budget periods exceeding 12 months, an 
FSR is also required within 90 days after 
this first 12 months unless waived by the 
Contracting Officer. 

(b) DOE may extend the deadline date 
for any report if the grantee submits a 
written request before the deadline 
which adequately justifies an extension. 

(c) A table summarizing the various 
types of reports, time for submission, 
number of copies is set forth below. The 
schedule of reports shall be as 
prescribed in this table, unless the 
award document specifies otherwise. 
These reports shall be submitted by the 
grantee to the awarding office. 


DISTRIBUTION AND SCHEDULE OF DOCUMENTS 


Number of Copies for 





1. Summary: 200 words on scope and purpose (Notice 
of Energy R&D Project). 
2. Renewal or continuation application. 


Immediately after a grant is initially awarded and with 
each application for renewal. 

4 months before the budget period ends .. a coriersea 

With renewal or continuation application, it, any; other- 


wise within 90 days after the end of each budget 
period. For budget periods exceeding 12-months, a 
report is also required 90 days after the first 12 
month period. 


4. Other progress reports, brief topical reports, etc. 
(Desired when significant results develop or when 
work has direct programmatic impact) 

5. Reprints, Conference papers.. 


As deemed appropriate by the grantee 


..| Within 90 days after completion or 


Project 


7. Financial Status Report 


Within 90 days after completion of each budget period: 


for budget periods exceeding 12 months an FSR is 
also required within 90 days after the first 12-month 
period. 


NoTe.—Report types 3, 4, 5 and 6 require with 


two copies of DOE Form 1332.16, University-Type Contractor 


submission 
and Grantee Recommendations for Disposition of Scientific and Technical Document. 


(d) DOE review of grantee 
performance. DOE or its authorized 
representatives may make site visits, at 
any reasonable time, to review the 
project. DOE may provide such 
technical assistance as may be 
requested. 

(e) Subrecipient performance 
reporting. Grantees may place 
performance reporting requirements on 
a subrecipient consistent with the 
provisions of this section. | 


§ 605.20 Dissemination of results. 

(a) Grantees are encouraged to 
disseminate research results promptly to 
the scientific community. DOE reserves 
the right to utilize, and have others 
utilize, to the extent it deems 
appropriate, the reports resulting from 
research grants. 

(b) DOE may waive the technical 
reporting requirement of any 
performance report set forth in 


§ 605.19(a)(1) if the grantee submits to 
DOE a copy of its own report which is 
published or accepted for publication in 
a recognized scientific or technical 
journal and which satisfies the 
information requirements of the 
program. 

(c) Grantees are urged to publish 
results through normal publication 
channels in accordance with the 
applicable provisions of 10 CFR 600.118. 

(d) The article shall include an 
acknowledgement that the research was 
supported, in whole or in part, by a DOE 
grant, and specify the grant number, but 
state that such support does not 
constitute an endorsement by DOE of 
the views expressed in the article. 


Appendix A 


The Office of Basic Energy Science 


This program supports basic science 
research efforts in a variety of disciplines to 
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broaden the energy supply and technology 
base of knowledge. The major science 
divisions and their objectives are as follows: 
(i) Biological Energy 

The primary objective of this program is to 
generate a base of understanding of 
fundamental biological mechanisms in the 
areas of botanical and microbiological 
sciences. This work serves as the 
underpinning of DOE's efforts in biomass 
production of fuels and chemicals, microbial 
conversions of biomass, and biological 
systems for the conservation of energy. 
(ii) Chemical Sciences 

This program has as its primary objectives: 
increased understanding of basic chemical or 
physical phenomena which are likely to be 
important to existing or future technological 
concepts for production or conversion of 
energy; discovery of new phenomena bearing 
on chemical or physical aspects of energy 
processes; elucidation of fundamentally new 
general techniques for separation of energy- 
related mixtures or for the chemical analysis 
of energy-related substances. 


(iii) Carbon Dioxide Research 


This program's goal is to develop a sound, 
quantitative atmospheric carbon dioxide 
knowledge base to aid in energy policy 
decision making. This goal involves the 
following objectives: improve knowledge of 
the carbon cycle; improve estimates of future 
atmospheric carbon dioxide; improve 
understanding of the effects of atmospheric 
carbon dioxide on climate; improve 
understanding of the direct carbon dioxide 
effects on productivity of nature and 
agricultural systems; develop and verify 
methods for the detection of climate change 
due to increasing atmospheric carbon 
dioxide; identify, define and quantify indirect 
effects; define possible options for mitigating 
long-term consequences of a higher COz 
atmosphere. 


(iv) Geosciences 


The goal of this program is to develop a 
quantitative, predictive understanding of the 
energy-related aspects of geological, 
geophysical and geocnemical processes 
within the earth and at the solar-terrestrial 
interface. This understanding and knowledge 
base is needed to provider for long-range 
requirements of U.S. efforts in energy 
resources recognition, evaluation, utilization, 
and their long-term environmental 
implications. 


(v) Engineering Research 


This program's objectives are: (1) To 
extend the body of knowledge underlying 
current engineering practice in order to open 
new ways for enhancing energy savings and 
production, prolonging useful equipment life, 
and reducing costs while maintaining output 
and performance quality; and (2) to broaden 
the technical and conceptual base for solving 
future engineering problems in the energy 
technologies. 

(vi} Materia/s Sciences 

The objective of this program is to increase 
our understanding of phenomena and 
properties important to materials behavior 
which will contribute to meeting the needs of 


present and future energy technologies. It is 
comprised of the subfields metallurgy, 
ceramics, solid state physics, materials 
chemistry, and related disciplines where the 
emphasis is on the science of materials. 


(vii) Advanced Energy Projects 


The objective of this program is to support 
exploratory research on novel concepts 
related to energy. The concepts may be in 
any field related to energy. The research is 
usually aimed at establishing the scientific 
feasibility of a concept and, where 
appropriate, also at estimating its economic 
viability. 

(viii) Applied Mathematical Sciences 

The goal of this program is to advance the 
understanding of the fundamental concepts of 
mathematics, statistics, and computer science 
underlying the complex mathematical models 
of the key physical processes in energy 
systems. Broad emphasis is given in three 
major categories: analytical and numerical 
methods, information analysis techniques, 
and advanced computer concepts. 


(ix) Nuclear Sciences (Isotope Preparation, 
Heavy Element Chemistry and Stanford 
Synchrotron Radiation Laboratory) 


Included in the objective of this research 
effort is a study of the basic chemical and 
physical properties of the actinide elements 
and their compounds. This program also 
supports the operation of the Stanford 
Synchrotron Radiation Laboratory and the 
production of a broad variety of isotopically 
enriched research materials. 

Office of High Energy and Nuclear Physics 

This program supports 90% of the U.S. 
effort in high energy and nuclear physics. The 


objective of these programs are indicated 
below. 
(i) Nuclear Physics 

The primary objectives of this program are 
an understanding of the interactions, 
properties, and structures of atomic nuclei 
and nuclear matter at the most elementary 
level possible, and an understanding of the 
fundamental forces of nature by using nuclei 
as a proving ground. 
(ii) High Energy Physics 

The primary objectives of this program are 
to understand the nature and relationships 
among the fundamental forces of nature and 
to understand the ultimate structure of maiter 
in terms of the properties and interrelations 
of its basic constituents. 
(iii) Nuclear Sciences (Nuclear Data and 
Heavy Ion Fusion Accelerator Research) 

The goal of the Nuclear Data activity is to 
establish and maintain an accurate, complete 
and accessible national data base to meet 
long-term, nuclear-data needs of the fission 
and fusion energy technologies and to 
support nuclear waste management and 
weapons development activities of the 
Department. The Heavy Ion Fusion 
Accelerator Research (HIFAR}) program is an 
applied research program to develop high- 
current heavy-ion accelerator technology and 
perform appropriate ion beam experiments to 
the point where an adequate data base exists 
for evaluation of this type of accelerator as a 
driver for inertial confinement fusion. 


Office of Health and Environmental! 
Research 


The goals of this research program are as 
follows: 

Provide, through basic and applied 
research, the scientific information required 
to understand the effects of and reduce the 
health and environmental uncertainties 
associated with those energy technologies, 
policies and operations required to meet the 
Nation's future energy and national security 
needs. 

Develop new applications of nuclear 
science and technology for use in the 
diagnosis and treatment of human diseases. 

The goals of the program are accomplished 
through the effort of its divisions, which are: 
(1) Physical and Technological Research 

The objectives of this program are to 
develop new concepts. procedures, and 
instrumentation for detecting and measuring 
energy-related physical and chemical agents 
released to the occupational and genera] 
environment; to characterize the atmospheric 
transport and chemical transformation 
processes of radionuclides and energy- 
related chemical effluents in order to improve 
estimates of dispersion and potential human 
exposure; and to determine the physical 
mechanisms of radiation action in biological 
systems. 

{ii) Ecological Research 

The objectives of this program are to 
identify the physical, chemical, and biological 
processes that cycle nutrients and energy- 
related materials through terrestrial and 
aquatic ecosystems, including the coastal] 
oceans: and to determine the resiliency of 
ecosystems to natural and energy-related 
stresses and identify processes used by 
plants and animals for degrading or 
detoxifying energy-related materials. 

Fundamental research on the hydrological 
transport, mobility, and degradation of 
energy substances at shallow depths will 
receive increased attention in 1985-1990. 

(iii) Health Effects Research 

The objectives of this program are to 
quantify the delayed biological effects of 
exposure to ionizing radiation through long- 
term experimental animal research; to 
resolve the uncertainties associated with 
carcinogenic, mutagenic, and toxicological 
effects of energy-related chemicals and 
complex mixtures of chemicals; and to define 
mechanisms involved in the induction of 
biological damage following exposure to low 
levels of energy-related pollutants by 
supporting fundamental research on 
biomolecular structure, gene functions and 
control, genetic damage and repair, and cell 
transformation. Future support for basic 
biological research will be substantiaily 
increased with emphasis on human cellular 
systems. 

{iv) Human Health and Assessments 

The goals of this program are to ascertain 
by epidemiologic study the potential 
spectrum of risks to human health associated 
with occupational and environmental 
exposures in DOE operations and in emerging 
energy technologies; to detect and measure 
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significant subclinical changes in humans 
exposed to radiation and energy-related 
chemicals that can serve as early indicators 
of latent disease induction or to identify 
particularly susceptible individuals; to 
develop new techniques for stable and 
radioactive isotope production, labeled 
pharmaceuticals, imaging devices, and 
radiation beam applications for the improved 
diagnosis and therapy of human diseases or 
the study of human physiological processes. 

Increased emphasis for the future will be 
on the development of sensitive marker 
systems which can be directly applied to 
humans and new isotopes and 
radiopharmaceuticals for studies of human 
nutrition, cardiac function, neurological 
discorders and disease control. 


Office of Fusion Energy 


The magnetic fusion energy program is an 
applied research and development program 
whose goal is to develop the scientific and 
technological information required to design 
and construct magnetic fusion energy 
systems. This goal is pursued by four 
divisions, whose major functions are as listed 
below. 


(i) Applied Plasma Physics 


This program seeks to develop that body of 
physics knowledge which permits 


advancement of the fusion program on a 
sound basis. APP programs provide: (1) The 
theoretical understanding of fusion plasmas 
necessary for interpreting results from 
present experiments, and the planning and 
design of future confinement devices; (2) the 
data on plasma properties, atomic physics 
and new diagnostic techniques for 
operational support of confinement 
experiments; and (3) critical tests and 
evaluation of promising alternate fusion 
concepts that may lead to more economic 
fusion reactor systems. 


(ii) Toroidal Confinement Systems 


This program has as its primary objective 
the conduct of research programs to 
investigate and resolve basic physics issues 
associated with medium- to large-scale 
toroidal confinement devices. These devices 
are used to experimentally explore the limits 
of specific confinement concepts as well as to 
study associated physical phenomena. 
Specific areas of interest include: the 
production of increased plasma densities and 
temperatures, the understanding of the 
physical laws governing plasma energy 
transport apd confinement scaling, 
equilibrium and stability of high plasma 
pressure, the investigation of plasma 
interaction with radio-frequency waves, and 
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the study and control of particle transport i 
the plasma. : 


(iii) Mirror Confinement Systems 


This program has as its objective research 
programs to investigate, resolve and 
understand basic science critical to the 
continued development of the magnetic 
mirror fusion concept. The basic issues are 
plasma energy and particle transport, not 
only in the radial direction, but in the axial 
dimension; the establishment and 
maintenance of appropriate electro-static 
fields; stability, both MHD and 
microstability; and various plasma/wave 
interactions such as ICRF, GCH and plasma 
generated waves. Non-Maxwellian 
distributions play a major role in mirrors and 
need to be measured and understood. 


(iv) Division of Development and Technology 


This program supports the technology 
which is necessary for the fabrication and 
operation of present and next-generation 
plasma devices. The program also pursues 
technological investigations and systems 
studies pertaining to critical feasibility issues 
of fusion technology. 


[FR Doc. 85-8770 Filed 4-12-85; 8:45 am] 
BILLING CODE 6450-01-M 
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DEPARTMENT OF ENERGY 
Office of Energy Research 


Program Announcement, 1985 
I. Introduction 


The Office of Energy Research (OER), 
Department of Energy, invites any 
university or other institutions of higher 
education, not-for-profit or for-profit 
organizations, non-Federal agency, or 
other entity to submit competitive 
proposals for a contract for the conduct 
of Basic research in any of the areas set 
forth in Appendix A. An unaffiliated 
individual also is eligible for a 
competitive award. The project period 
for which DOE expects to provide 
funding for an approved project shall 
generally not exceed three years and 
may exceed five years only if DOE 
makes a renewal award or allows an 
extension of the contract. 


II. Definitions 


Basic Research: Basic research means 
research directed toward increasing 
knowledge in science. The primary aim 
of basic research is a fuller knowledge 
or understanding of the subject under 
study, rather than any practical 
application of that knowledge. 


III. Proposals 


An original and seven copies of an 
initial proposal for new work must be 
submitted to: Division of Acquisition 
and Assistance Management, ER-64, 
Office of Energy Research, U.S. 
Department of Energy, Washington, DC 
20545. 


IV. Information To Be Provided In 
Proposals 


Each proposal should include the 
following information: 


A. Basic Information 


1. Name and address of the offeror; 

2. If an organization, indicate type, 
e.g., profit, not-for-profit, educational 
institution, small business, non-Federal 
agency; 

3. Name(s) and telephone number(s) 
of the offeror’s technical and business 
personnel whom the Department may 
contact for information or for 
negotiation purposes; 

4. Names of any other Federal, State, 
local agencies or other parties who are 
(or will be) receiving a proposal for the 
same effort or activity and/or who are 
(or will be) receiving funds for the effort 
or activity; 

5. Date of submission; and 

6. Signature of a responsible official or 
authorized representative of the 


organization or a person authorized to 
contractually obligate the organization. 


B. Detailed Information 


1. A detailed description of the 
proposed project, including the 
objectives of the project, its relationship 
to the program description(s) set forth in 
Appendix A and the proposer’s plan for 
carrying it out. Such information should 
provide a basis upon which DOE can 
evaluate the proposal in view of the 
criteria provided in Section V.C. below. 

2. Detailed information about the 
background and experience of the 
principal investigator(s) {including 
references to publications), the facilities 
and experience of the proposer, and the 
cost-sharing arrangements, if any. 
(While cost sharing is encouraged, it is 
not required nor is it to be considered as 
a criterion in the evaluation and 
selection process.) 

3. A budget with supporting 
justification sufficient to evaluate the 
costs of the proposed project. (Standard 
Form 1411 may be used.) 

4. A description of the proposer’s 
management capability (including cost 
management techniques), experience 
and past performance, and 
subcontracting practices. 

5. The proposal must be signed by the 
individual who is applying or by an 
individual who is authorized to act for 
the proposing organization and to 
commit the proposer to comply with the 
terms and conditions of the contract, if 
awarded. 


C. Other Information for Proposers 


Proposals may be submitted to DOE 
at the address specified in Section III of 
this Announcement at any time. 
Proposals received after April 15, 1986 
shall be considered for funding during 
the current fiscal year only if time 
permits; otherwise, such proposals shall 
be considered for funding in the 
subsequent fiscal year. After DOE has 
held a proposal for 6 months, the 
proposer shall, in response to DOE’s 
request, be required to revalidate the 
terms of the original proposal. 

DOE is under no obligation to pay for 
any costs associated with the 
preparation or submission of proposals. 

DOE reserves the right to fund, in 
whole or in part, any, all or none of the 
proposals submitted. 

DOE is not required to return to the 
proposer a proposal which is not 


selected or funded. 


D. Continuation/Renewal Proposals 


Proposals for a continuation or a 
renewal award must be submitted in an 
original and seven copies to the DOE 
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contracting officer at the DOE Office 
administering the current contract. 


V. Proposal Evaluation and Selection 


A. DOE employees shall evaluate the 
proposals using scientific or peer review 
against the criteria set forth in C. below. 
OER may supplement DOE review 
resources with peer review, in addition 
to Federal evaluation, with the objective 
of having the technical/scientific 
evaluation conducted by the most 
qualified individuals available. 

B. DOE shall select evaluators on the 
basis of their professional qualifications 
and expertise in the field of research. 
Evaluators shall be required to comply 
with all applicable DOE rules or 
directives concerning the use of outside 
evaluators. 

C. DOE shall evaluate new and 
renewal proposals based on the 
following criteria: 

(1) The overall scientific and technical 
merit of the project; 

(2) The relevance of the stated 
objectives to the OER program; 

(3) The appropriateness of the 
proposed method or approach; 

(4) The competence and experience 
and known past performance of the 
proposer, principal investigator and/or 
key personnel; 

(5) The adequacy of the proposer’s 
facilities and resources; 

(6) The appropriateness and adequacy 
of the proposed budget; and 

(7) Other appropriate factors, 
established and set forth by OER by a 
modification to this Program 
Announcement or in 4 superseding 
Program Announcement. 

D. In addition to the evaluation 
criteria set forth in paragraph C., DOE 
shall consider the proposer’s 
performance under the existing contract 
during the evaluation of a renewal or 
continuation proposal. 

E. After the selection of a proposal for 
funding, DOE may, if necessary, enter 
into negotiations with a proposer. Such 
negotiations are not a commitment that 
DOE will make an award. 


Issued in Washington, DC on April 5, 1985. 
Alvin W. Trivelpiece, 
Director, Office of Energy Research. 


Appendix A—Basic Research Programs 
of the Office of Energy Research 


OER Research Programs also are set 
forth and described as follows: 


The Office of Basic Energy Science 


This program supports basic science 
research efforts in a variety of 
disciplines to broaden the energy supply 
and technology base of knowledge. The 
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major science divisions and their 
objectives are as follows: 

(i) Biological Energy. The primary 
objective of this program is to generate a 
base of understanding of fundamental 
biological mechanisms in the areas of 
botanical and microbiological sciences. 
This work serves as the underpinning 
for DOE's efforts in biomass production 
of fuels and chemicals, microbial 
conversions of biomass, and biological 
systems for the conservation of energy. 

(ii) Chemical Sciences. This program 
has as its primary objectives: increased 
understanding of basic chemical or 
physical phenomena which are likely to 
be important to existing or future 
technological concepts for production or 
conversion of energy; discovery of new 
phenomena bearing on chemical or 
physical aspects of energy processes; 
elucidation of fundamentally new 
general techniques for separation of 
energy-related mixtures or for the 
chemical analysis of energy-related 
substances. 

(iii) Carbon Dioxide Research. This 
program's goal is to develop a sound, 
quantitative atmospheric carbon dioxide 
knowledge base to aid in energy policy 
decisionmaking. This goal involves the 
following objectives: improve 
knowledge of the carbon cycle; improve 
estimates of future atmospheric carbon 
dioxide; improve understanding of the 
effects of atmospheric carbon dioxide 
on climate; improve understanding of 
the direct carbon dioxide effects on 
productivity of nature and agricultural 
systems; develop and verify methods for 
the detection of climate change due to 
increasing atmospheric carbon dioxide; 
identify, define and quantify indirect 
effects; define possible options for 
mitigating long-term consequences of a 
higher CO 2 atmosphere. 

(iv) Geosciences. The goal of this 
program is to develop a quantitative, 
predictive understanding of the energy- 
related aspects of geological, 
geophysical and geochemical processes 
within the earth and at the solar- 
terrestrial interface. This understanding 
and knowledge base is needed to 
provide for long-range requirements of 
U.S. efforts in energy resources 
recognition, evaluation, utilization, and 
their long-term environmental 
implications. 

(v) Engineering Research. This 
program's objectives are: (1) to extend 
the body of knowledge underlying 
current engineering practice in order to 
open new ways for enhancing energy 
savings and production, prolonging 
useful equipment life, and reducing costs 
while maintaining output and 
performance quality; and (2) to broaden 
the technical and conceptual base for 


solving future engineering problems in 
the energy technologies. 

(vi) Materials Sciences. The objective 
of this program is to increase our 
understanding of phenomena and 
properties important to materials 
behavior which will contribute to 
meeting the needs of present and future 
energy technologies. It is comprised of 
the subfields metallurgy, ceramics, solid 
state physics, materials chemistry, and 
related disciplines where the emphasis 
is on the science of materials. 

(vii) Advanced Energy Projects. The 
objective of this program is to support 
exploratory research on novel concepts 
related to energy. The concepts may be 
in any field related to energy. The 
research is usually aimed at establishing 
the scientific feasibility of a concept 
and, where appropriate, also at 
estimating its economic viability. 

(viii) Applied Mathematical Sciences. 
The goal of this. program is to advance 
the understanding of the fundamental 
concepts of mathematics, statistics, and 
computer science underlying the 
complex mathematical models of the 
key physical processes in energy 
systems. Broad numerical methods, 
information analysis techniques, and 
advanced computer concepts. 

(ix) Nuclear Sciences (Isotope 
Preparation, Heavy Element Chemistry 
and Stanford Synchrotron Radiation 
Laboratory). Included in the objectives 
of this research effort is a study of the 
basic chemical and physical properties 
of the actinide elements and their 
compounds. This program also supports 
the operation of the Stanford 
Synchrotron Radiation Laboratory and 
the production of a broad variety of 
isotopically enriched research materials. 


Office of High Energy and Nuclear 
Physics — 

This program supports 90% of the U.S. 
effort in high energy and nuclear 
physics. The objective of these programs 
are indicated below. 

(i) Nuclear Physics. The primary 
objectives of this program are an 
understanding of the interactions, 
properties, and structures of atomic 
nuclei and nuclear matter at the most 
elementary level possible, and an 
understanding of the fundamental forces 
of nature by using nuclei as a proving 
ground. 

(ii) High Energy Physics. The primary 
objectives of this program are to 
understand the nature and relationships 
among the fundamental forces of nature 
and to understand the ultimate structure 
of matter in terms of the properties and 
interrelations of its basic constituents. 

(iii) Nuclear Sciences (Nuclear Data 
and Heavy Ion Fusion Accelerator 
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Research). The goal of the Nuclear Data 
activity is to establish and maintain an 
accurate, complete and accessible 
national data base to meet long-term, 
nuclear-data needs of the fission and 
fusion energy technologies and to 
support nuclear waste management and 
weapons development activities of the 
Department. The Heavy Ion Fusion 
Accelerator Research (HIFAR) program 
is an applied research program to 
develop high-current heavy-ion 
accelerator technology and perform 
appropriate ion beam experiments to the 
point where an adequate data base 
exists for evaluation of this type of 
accelerator as a driver for inertial 
confinement fusion. 


Office of Health and Environmental 
Research 


The goals of this research program are 
as follows: 

Provide, through basic and applied 
research, the scientific information 
required to understand the effects of and 
reduce the health and environmental 
uncertainties associated with those 
energy technologies, policies and 
operations required to meet the Nation’s 
future energy and national security 
needs. 

Develop new applications of nuclear 
science and technology for use in the 
diagnosis and treatment of human 
diseases. 

The goals of the program are 
accomplished through the effort of its 
divisions, which are: 

(i) Physical and Technological 
Research. The objectives of this 
program are to develop new concepts, 
procedures, and instrumentation for 
detecting and measuring energy-related 
physical and chemical agents released 
to the occupational and general 
environment; to characterize the 
atmospheric transport and chemical 
transformation processes of 
radionuclides and energy-related 
chemical effluents in order to improve 
estimates of dispersion and potential 
human exposure; and to determine the 
physical mechanisms of radiation action 
in biological systems. 

(ii) Ecological Research. The 
objectives of this program are to identify 
the physical chemical, and biological 
processes that cycle nutrients and 
energy-related materials through 
terrestrial and aquatic ecosystems, 
including the coastal oceans; and to 
determine the resiliency of ecosystems 
to natural and energy-related stresses 
and identify processes used by plants 
and animals for degrading or detoxifying 
energy-related materials. 
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Fundamental research on the 
hydrological transport, mobility, and 
degradation of energy substances at 
shallow depths will receive increased 
attention in 1985-1990. 


(iii) Health Effects Research. The 
objectives of this program are to 
quantify the delayed biological effects of 
exposure to ionizing radiation through 
long-term experimental animal research; 
to resolve the uncertainties associated 
with carcinogenic, mutagenic, and 
toxicological effects of energy-related 
chemicals and complex mixtures of 
chemicals; and to define mechanisms 
involved in the induction of biological 
damage following exposure to low levels 
of energy-related pollutants by 
supporting fundamental research on 
biomolecular structure, gene functions 
and control, genetic damage and repair, 
and cell transformation. Future support 
for basic biological research will be 
substantially increased with emphasis 
on human cellular systems. 

(iv) Human Health and Assessments. 
The goals of this program are to 
ascertain by epidemiologic study the 
potential spectrum of risks to human 
health associated with occupational and 
environmental exposures in DOE 
operations and in emerging energy 
technologies; to detect and measure 
significant subclinical changes in 
humans exposed to radiation and 
energy-related chemicals that can serve 
as early indicators of latent disease 
induction or to identify particularly 
susceptible individuals; to develop new 
techniques for stable and radioactive 
isotope production, labeled 
pharmaceuticals, imaging devices, and 
radiation beam applications for the 


improved diagnosis and therapy of 
human diseases or the study of human 
physiological processes. 

Increased emphasis for the future will 
be on the development of sensitive 
marker systems which can be directly 
applied to humans and new isotopes 
and radiopharmaceuticals for studies of 
human nutrition, cardiac function, 
neurological disorders and disease 
control. 


Office of Fusion Energy 


The magnetic fusion energy program 
goal is to develop the scientific and 
technological information required to 
design and construct magnetic fusion 
energy systems. This goal is pursued by 
four divisions, whose major functions 
are as listed below. 

(i) Applied Plasma Physics. This 
program seeks to develop that body of 
physics knowledge which permits 
advancement of the fusion program on a 
sound basis. APP programs provide: (1) 
The theoretical understanding of fusion 
plasmas necessary for interpreting 
results from present experiments, and 
the planning and design of future 
confinement devices; (2) the data on 
plasma properties, atomic physics and 
new diagnostic techniques for 
operational support of confinement 
experiments; and (3) critical tests and 
evaluation of promising alternate fusion 
concepts that may lead to more 
economic fusion reaction systems. 

(ii) Toroidal Confinement Systems. 
This program has as its primary 
objective the conduct of research 
programs to investigate and resolve 
basic physics issues associated with 
medium- to large-scale toroidal 
confinement devices. These devices are 
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used to experimentally explore the 
limits of specific confinement concepts 
as well as to study associated physical 
phenomena. Specific areas of interest 
include: the production of increased 
plasma densitities and temperatures, the 
understanding of the physical laws 
governing plasma energy transport and 
confinement scaling, equilibrium and 
stability of high plasma pressure, the 
investigation of plasma interaction with 
radio-frequency waves, and the study 
and conirol of particle transport in the 
plasma. 

(iii) Mirror, Confinement Systems. 
This program has as its objective 
research programs to investigate, 
resolve and understand basic science 
critical to the continued development of 
the magnetic mirror fusion concept. The 
basic issues are plasma energy and 
particle transport, not only in the radial 
direction, but in the axial dimension: the 
establishment and maintenance of 
appropriate electro-static fields; 
stability, both MHD and microstability; 
and various plasma/wave interactions 
such as ICFR, GCH and plasma 
generated waves. Non-Maxwellian 
distributions play a major role in mirrors 
and need to be measured and 
understood. 

(iv) Division of Development and 
Technology. This program supports the 
technology which is necessary for the 
fabrication and operation of present and 
next-generation plasma devices. The 
program also pursues technological 
investigations and systems studies 
pertaining to critical feasibility issues of 
fusion technology. 


{FR Doc. 85-9626 Filed 4-12-85; 8:45 am] 
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DEPARTMENT OF EDUCATION 


National institute of Handicapped 
Research; Funding Priorities for Fiscal 
Year 1985 


AGENCY: Department of Education. 
ACTION: Final Funding Priorities for the 
National Institute of Handicapped 
Research for Fiscal Year 1985. 


SUMMARY: The Secretary announces 
final funding priorities for research to be 
supported by the National Institute of 
Handicapped Research (NIHR) in Fiscal 
Year 1985. NIHR program regulations 
authorize the Secretary to establish 
priorities by reserving funds to support 
particular research activities. A notice 
of proposed funding priorities was 
published in the Federal Register on 
November 29, 1984. Thesé final priorities 
inform potential grant applicants and 
others of the research areas in which 
NIHR intends to hold grant competitions 
during Fiscal Year 1985. 

EFFECTIVE DATE: These priorities will 
take effect either 45 days after 
publication in the Federal Register or 
Jater if Congress takes certain 
adjournments. If you want to know the 
effective date of these priorities, call or 
write the Department of Education 
contact person. 


FOR FURTHER INFORMATION CONTACT: 
Betty Jo Berland, National Institute of 
Handicapped Research, U.S. 
Department of Education, Mailstop 
3070-2305, Switzer Office Building, 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. Telephone (202) 732-1139. 
Deaf and hearing impaired individuals 
may call (202) 732-1198 for TTY 
services. 


SUPPLEMENTARY INFORMATION: Nine 
priorities were proposed in the Federal 
Register on November 29, 1984 (49 FR 
46924). In that Notice, interested parties 
were invited to comment on both the 
merits of the proposed priorities, 
including suggested modifications to the 
priorities, and on the program authority 
considered most appropriate for funding 
research in each of the priority areas. 
The Notice indicated that the final 
funding priorities would be selected on 
the basis of public comment, the 
availability of funds, and any other 
relevant Departmental considerations. 
Nine priorities are being announced for 
funding. 

In response to public comment, some 
changes were made in these priorities. 
Some changes have also been made to 
reflect the comments of other Federal 
agencies that will provide funding 
support to some of the projects which 
may result from these funding priorities. 
These changes are discussed in detail in 


the “Summary of Comments and 
Responses” section of this Notice. 
NIHR is authorized to support 
research and related activities ties in a 
variety of areas and through several 
program authorities. The priorities 
identified in this Notice cover research 
and related activities to be conducted 


‘ through Research and Training Centers, 


Rehabilitation Engineering Centers, 
Research and Demonstration Projects, 
and Knowledge Dissemination and 
Utilization Projects. Following are brief 
overview descriptions of these 
programs. 

Research and Training Centers 
(RTCs) conducted coordinated and 
advanced programs of rehabilitation 
research, and provide training to 
rehabilitation personnel engaged in 
research or the provision of services. 
RTCs must be operated in collaboration 


* with institutions of higher education and 


must be associated with a rehabilitation 
service program. Ideally, each Center 
conducts a program of research, 
scientific evaluation, and training 
activities in an area which contributes 
substantially to the solution of problems 
in that area, advances the state-of-the- 
art, and becomes a recognized Center of 
excellence in a given subject area. Each 
Center is encouraged to develop 
practical applications for all of its 
research findings through a scientific 
evaluation process which tests and 
validates its findings, as well as related 
findings of other Centers. Center 
training programs generally disseminate 
and encourage the utilization of new 
rehabilitation knowledge through such 
means as development of, or 
contribution to, undergraduate and 
graduate texts and curricula, in-service 
training, and continuing education. 

Rehabilitation Engineering Centers 
(RECs) conduct coordinated programs of 
advanced research of an engineering or 
technological nature. RECs are also 
encouraged to develop systems for the 
exchange of technical and engineering 
information and to improve the 
distribution of technological devices and 
equipment to handicapped individuals. 
Each REC must be located in a clinical 
rehabilitation setting and is encouraged 
to collaborate with institutions of higher 
education. 

Ideally, each REC conducts a program 
of research, scientific evaluation, and 
training that advances the state-of-the- 
art in technology or its application, 
contributes substantially to the solution 
of rehabilitation problems, and becomes 
an acknowledged center of excellence in 
a given subject area. RECs are 
encouraged to develop practical 
applications for their research—through 
scientific evaluation activities that 
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validate their findings as well as related 
findings of other centers. RECs generally 
conduct training programs to 
disseminate and encourage utilization of 
new rehabilitation engineering 
knowledge through such means as 
development of or contribution to 
undergraduate and graduate texts and 
curricula, in-service training, continuing 
education, and distribution of 
information and appropriate technology. 

Research and Demonstration Projects 
have been supported to conduct 
research and/or demonstrations in 
single project areas on problems 
encountered by handicapped individuals 
in their daily activities. These projects 
may conduct research on rehabilitation 
techniques and services, including 
analysis of medical, industrial, 
vocational, social, sexual, psychiatric, 
psychological, economic, and other 
factors affecting the rehabilitation of 
handicapped individuals. 

Knowledge Dissemination and 
Utilization Projects are supported to 
ensure that rehabilitation knowledge 
generated from projects and Centers 
funded by NIHR and other sources is 
fully utilized to improve the lives of 
handicapped persons. 

The following priorities are grouped 
by research program. Following each 
identified research area is a brief, 
statement of national need and a 
description of the specific research 
activities that must be conducted. 


Funding Priorities 
The Secretary announces the 


following research areas are funding 
priorities for NIHR for Fiscal Year 1985: 


Priorities for Research and Training 
Centers (4) 


Research and Training Centers will be 
funded for periods up to 60 months. 


Rehabilitation of Elderly Disabled 
Individuals 


The elderly population, and 
particularly the disabled elderly, 
presents one of the biggest challenges to 
health and social service systems facing 
the United States today. The number of 
persons over age 65 is currently about 
23.5 million persons or about 11 percent 
of the total population. 

Elderly people are at a greater risk for 
acquiring illnesses, disabilities, and 
resulting functional limitations, with the 
result that a large proportion of the 
handicapped and chronically impaired 
elderly have major physical, mental, 
social, and independent living deficits. 
Some additional data reported by NIHR- 
supported researchers elaborate the 
status of the elderly in America: 
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—Eighty-six percent of all elderly 
persons incur one or more chronic 
conditions of varying degrees of 
severity. 

—Fifty-six percent of those over age 75 
are limited in activities of daily 
living due to chronic conditions. 

Approximately 50 percent of the 
physically handicapped elder!y also 
have psychiatric disabilities severe 
enough to warrant assistance. 

—The majority of persons over age 65 
living alone are eventually 
institutionalized. 

Societal attitudes towards the elderly 
are complex and often may include 
negative stereotyping, avoidance, 
neglect, and failure to acknowledge 
potential productivity and contributions 
to society. 

An RTC is proposed which would 
address the rehabilitation needs of 
disabled persons who become elderly as 
well as those who become disabled after 
they are elderly. 

An RTC would— 

¢ Conduct research to demonstrate 
the efficacy of coordinated and 
comprehensive physical, psychological, 
social, and vocational rehabilitation 
techniques and modalities, including 
new technology, directed toward 
restoring, preserving, or enhancing the 
older disabled person's ability to 
function productively and 
independently; 

¢ Develop and conduct long-term and 
short-term multidisciplinary training 
programs for health-and-rehabilitation 
related personnel and others concerned 
with rehabilitation of elderly disabled 
persons and develop curricula for 
rehabilitation-related graduate and 
undergraduate training programs, short- 
and long-term inservice training, 
continuing education, and other training 
mechanisms; 

¢ Develop methods for early detection 
of emerging impairments and for 
successful early rehabilitation 
interventions; 

¢ Devise research-based strategies to 
prevent institutionalization of elderly 
disabled persons; 

* Disseminate to a broad audience 
and promote the utilization of 
multidisciplinary concepts and other 
new knowledge to improve policies, 
programs, and techniques for 
rehabilitation of elderly persons. 


Improvement of Independent Living 
Programs - 


Disabled persons have begun to 
organize around the theme of 
Independent Living (IL). It is a theme 
that includes such goals as self- 
determination, self-help, 
deinstitutionalization, and barrier-free 


access to services and opportunities 
previously denied to persons with 
disabilities. Congress acknowledged the 
importance of this theme in the passage 
of Title VII of the rehabilitation 
Amendments of 1978, establishing a 
separate authority for independent 
living service programs to be managed 
and directed largely by persons with 
disabilities. Independent living has 
emerged as a concept, a service system, 
and a social movement. 

Implementation of the independent 
living programs of the Rehabilitation Act 
requires an understanding of the 
boundaries of the program (e.g., 
eligibility, types of services) and of the 
goals, philosophy, and social policy 
implications of independent living, as 
well as high quality program 
management. Continuing research is 
needed to support the development and 
refinement of the independent living 
concept and to enhance the quality of 
services. 

An RTC would— 

¢ Develop an operational definition of 
independence which could be used to 
evaluate the efficacy of independent 
living programs and activities; 

¢ Assess the impact of community 
service systems on independent living 
outcomes, and devise mechanisms to 
coordinate service delivery systems to 
facilitate living with maximum 
independence; 

¢ Define, through research, the 
optimum roles of consumers, peer 
counselors, rehabilitative service 
agencies, and others in programs to 
facilitate living with maximum 
independence; 

¢ Demonstrate effective models for 
training consumers, IL program staff, 
and staff of other service agencies in the 
concepts and techniques to facilitate 
independent living; 

¢ Study the role of the family, peers, 
and personal support systems in 
enhancing independent living; 

¢ Explore the potential for IL 
programs to include persons with all 
types of physical and mental! disabilities 
in their services and evaluate the 
benefits of these expanded program 
models. 

¢ Provide technical assistance to 
Independent Living programs through 
management systems and program 
models, and to State rehabilitation 
agencies and other service providers in 
the development and implementation of 
independent living programs. 


Improved Rehabilitation of 
Psychiatrically Disabled Individuals 


There are approximately 2,000,000 
severely psychiatrically disabled 
persons living in communities and 
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900,000 in institutions. Nearly 200,000 
severely psychiatrically disabled 
persons afe discharged into the care of 
their families each year. The rate of 
recidivism for psychiatric institutions is 
over 60 percent. Less than 10 percent of 
this population is employed and the 
employment prospects for this group are 
very poor. 

There is a major need for additional 
knowledge and techniques to improve 
the vocational and independent living 
outcomes for these individuals, and to 
assist their families to contribute to 
successful adjustment outcomes. Studies 
have indicated the relation between 
vocational/independent living success 
and the specific skills of the disabled 
individual; recent research has 
documented positive impacts from 
teaching vocational! and coping skills to 
psychiatrically disabled individuals. 

Community living is further 
complicated for this group by 
uncertainties concerning eligibility for 
Social Security Disability Income 
benefits, the criteria for assessing that 
eligibility, and alternatives for economic 
security. 

An RTC would— 

¢ Assess the factors in the 
rehabilitation process which lead to 
successful rehabilitation of clients with 
a disability of mental illness in the State 
vocational rehabilitation programs; 

¢ Devise strategies to assist families 
and professionals to collaborate most 
effectively in providing rehabilitative 
services, including the identification of 
optimum roles for families and 
professionals, and development of 
models of respite care; 

¢ Assess and develop models to 
address the rehabilitation needs of 
homeless psychiatrically disabled 
individuals; 

¢ Assess, the rehabilitation needs of, 
and develop models to address, the 
young adult chronically psychiatrically 
disabled population (aged 18-35); 

¢ Assess the appropriate roles of staff 
and clients in community-based 
programs, including those based on the 
“clubhouse” models; 

¢ Study the problems of 
psychiatrically disabled individuals 
involved in the criminal justice system, 
develop models to divert appropriate 
individuals to the mental health system, 
and develop programs to train criminal 
justice personne! to work with 
psychiatrically disabled individuals; 

¢ Develop and test models for 
teaching community living skills and 
enhancing community adjustment for 
psychiatrically disabled or restored 
individuals; and 
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¢ Develop and test training programs 
to train professionals in the core 
disciplines of psychiatry, nursing, social 
work, and psychology to work more 
productively with seriously 
psychiatrically disabled populations. 


Community Integration Resource 
Support 


The move to establish least-restrictive 
living environments for disabled persons 
has resulted in a proliferation of 
community residences without a 
knowledge base of the most appropriate 
characteristics and components for 
community-based residences for 
individuals with various types of 
disabilities. There is a need to identify 
and share information about best 
programs and practices, including 
residential staffing, intake policies, 
program components, and service 
system linkages. 

An RTC would— 

¢ Identify and evaluate innovative 
and best practices in the operation of 
community-based residences; 

¢ “Package” information suitable for 
dissemination to increase the utilization 
of these practices; 

© Develop and conduct training 
programs for State representatives on 
the use of the information packages and 
the stimulation of best practices; 

¢ Establish and operate a technical 
assistance network to assist 
communities in implementing best 
practices; 

¢ Identify, recruit, and work with a 
consortium of successful program 
operators and innovators who would 
provide consultation and technical 
assistance and assist in the 
identification, recruitment, and training 
of State representatives; 

© Develop and work with a National 
Advisory Council of parents, 
professionals, and consumers to advise 
on criteria for identifying best practices 
and for selecting participating States; 
and 

¢ Develop training curricula and 
develop staff capacity to conduct 
technical assistance within States. 


Priority for Rehabilitation Engineering 
Centers (1) 


Technology for Blind and Visually 
Impaired Individuals 


Blind and visually impaired persons, 
including those with one or more 
additional disabilities, infants, children, 
and elderly persons experience 
problems in written communication, 
mobility, orientation, and employment. 
A Rehabilitation Engineering Center 
(REC) is needed to devote its efforts to 
the study of these problems and the 


development of technological systems 
and devices to provide solutions to 
these problems; and to the development 
of innovative methods designed to 
produce new scientific knowledge. 

An REC would— 

¢ Evaluate the vocational and 
personal use of interface devices 
designed to meet the specific needs of 
blind people; 

¢ Develop a comprehensive theory of 
the “mobility process” of blind 
pedestrians, to provide a scientific basis 
for improving training in the critical area 
of mobility for blind persons; 
_ © Identify the problems of partially 
sighted individuals in mobility tasks, 
and the appropriate optical electronic 
aids for this population; 

¢ Investigate possible lightweight 
optical aids which provide high contrast 
and high magnification for persons with 
visual impairments; 

¢ Develop very early (neonatal and 
early infancy) identification techniques 
and devices for sensory disorders, 
methods and devices for monitoring 
these early systems, and the related 
intervention methods and devices; 

¢ Develop functional visual 
performance tests designed to both 
assess residual vision characteristics, 
and predict performance in daily living 
tasks; 

¢ Refine new methods of early 
identification of the major handicapping 
eye disease (macular), utilizing new 
medical and scientific knowledge of the 
pathophysiology of this disease, in order 
to facilitate earlier prophylactic-therapy; 

¢ Develop new scientific knowledge 
relating to the visual characteristics of 
peripheral retinal functioning in order to 
promote the manipulation and 
utilization of appropriate assistive 
visual aids; 

¢ Develop new communication aids 
for the deaf-blind population (utilizing 
tactile, Braille, and other technologies); 

e Apply innovative sensory aids 
technology to assist those blind persons 
who are also confined to wheelchairs 
and currently face severely restricted 
mobility; 

¢ Develop new techniques and 
devices which will detect and 
compensate for modest imbalances in 
sensory perceptual inputs (visual and/or 
auditory) and for the effect of binocular 
vision processing and binaural auditory 
processing, developing applications to 
both testing methods (audiograms and 
visualgrams), and treatment methods 
equalizing perceptual inputs. 

¢ Evaluate existing speech output 
devices for use in conjunction with 
computer terminals, with appropriate 
software or hardware, to enable the 
blind user to access the desired parts of 
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the information displayed on the 
terminal; 

¢ Develop mobility and orientation 
devices, closed circuit television uses, 
magnification systems, Braille and other 
tactile output devices, and special 
adaptive vocational programs for low- 
vision individuals; 

¢ Develop a portable, solid-state, 
closed-circuit television system for 
reading of printed material by low- 
vision individuals, and evolve plans for 
distribution to consumers; 

¢ Identify the problems of partially 
sighted individuals in mobility tasks, 
and the appropriate optical electronic 
aids for this population; 

¢ Design filter systems which permit 
the user to adjust the bandwidth of 
illumination transmitted to enhance 
viewing under a wide variety of 
environmental conditions; and 

¢ Investigate possible lightweight 
optical aids which provide high contrast 
and high magnification for persons with 
visual impairments. 


Priorities for Research and 
Demonstration Projects (3) 


Delivery of Rehabilitation Engineering 
Services 


Disabled people and service providers 
alike have argued that advances in 
rehabilitation engineering and 
technology are not fully utilized through 
regular application to problems of 
disabled individuals in classrooms, 
worksites, or residences. Rehabilitation 
engineering needs to be integrated into 
all phases of the rehabilitation process. 

A research and demonstration project 
would devise mechanisms for 
integrating engineering services and the 
rehabilitation engineer into all 
components of rehabilitation, including 
rehabilitation in school settings, to 
assist in restoration of physical function, 
communication, education and 
vocational functioning, mobility, and 
community living. The project shall also 
investigate and implement methods to 
establish a low-cost, volunteer-operated, 
information and service delivery 
network for aids and devices. 


Computer-Adapiations for Severely 
Disabled Persons 


Computer technology makes possible 
a broad range of advances in personal 
functioning and mastery of the 


A research and demonstration project 
would develop computer adaptations for 
severely disabled persons for 
restoration of physical function, 
interaction with the environment, and 


_ enhancement of vocational and sécial 
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functioning. The project scope should 
include the development of software, 
hardware adaptations, and the 
operating systems to accommodate - 
those adaptations. 


Economics of Disability 


The current system of economic 
transfer payments to workers who 
become disabled has been termed a 
“disabling system.” To become eligible 
for benefits, persons must prove 
inability to work; once eligible for 
disability benefits, persons worry about 
losing their hard-won disability status 
and in addition face stigma and 
pressures associated with disability. 
NIHR-sponsored research has identified 
medical, psychological, economic, and 
social advantages inherent in beginning 
the disability management process as 
soon as an impairment which interferes 
with a person’s major life activities is 
identified. 

A research and demonstration project 
would— 

¢ Examine the effectiveness of 
alternative disability management 
strategies at worksites; 

¢ Document experiences of 
individuals assisted by model 
management programs as contrasted 
with persons not assisted; and 

¢ Develop model methods to 
communicate the value of disability 
management approaches to workers, 
employers, insurers, family members, 
human service providers, and relevant 
others who must change their policies 
and procedures in order for effective 
disability management systems to be 
implemented. 


Priority for Knowledge Dissemination 
and Utilization Project (1) 


Satellite Broadcast of Programs of Low- 
Cost Technology 


There is an assortment of efficient, 
low-cost aids and equipment devised to 
assist disabled persons with a variety of 
tasks. Disabled persons and 
professionals who work with them need 
information on inexpensive, easy-to-use 
aids and equipment to enhance 
employment and educational potential 
and daily living skills. 

¢ A knowledge dissemination and 
utilization project would— 

¢ Identify low-cost aids and 
equipment including simple adaptations 
to commercially available devices; 

¢ Select aids for dissemination based 
on criteria of cost, ease of use, and 
needs of disabled persons; 

¢ Prepare a series of tapes on 
workshops which demonstrate the use 
of these aids by disabled individuals, 
including interaction between the user 


and rehabilitation professionals such as 
rehabilitation engineers and 
occupational therapists; 

¢ Broadcast the workshops via 
satellite to rehabilitation centers across 
the nation; 

¢ Make the tapes available on loan to 
interested organizations, including local 
organizations of disabled persons; and 

¢ Elicit feedback from disabied 
viewers about their experience with the 
demonstrated devices and with similar 
aids. 

(This Appendix will not be codified in 
the Code of Federal Regulations) 


Appendix 
Summary of Comments and Responses 


On November 29, 1984, the Secretary 
published nine priorities in proposed 
form in the Federal Register, (49 FR 
46924), for public comment. The 
comments on the proposed priorities 
were generally favorable, and a number 
of additional priorities were suggested. 
Some changes were made to some of the 
priorities as a result of these comments. 
Summaries of the comments received 
and the Secretary's responses to these 
comments are printed below. 

Comment: Several commenters urged 
that NIHR should focus its efforts on 
vocational rehabilitation and should not 
fund the RTCs on rehabilitation of the 
elderly or psychiatrically disabled, as 
other agencies have primary 
responsibility in these areas. 

Response: No change has been made. 
NIHR has a statutory mandate to 
address rehabilitation needs for all 
disabled groups of all ages. NIHR has 
obtained some funding support for these 
particular Centers from other concerned 
federal agencies and is seeking 
additional funding from similar sources. 

Comment: Several commenters 
suggested additional priorities, noting 
needs for research in such areas as 
deafness and head trauma. 

Response: No change has been made. 
The Secretary notes that these are 
priorities for new grants in certain 
programs. NIHR is continuing to support 
a substantial body of research in both 
head trauma and deafness. Furthermore, 
there are opportunities for further 
research in these areas to be funded 
under the Field-Initiated Research 
Program. 

Comment: Many commenters stated 
that the most important focus of an RTC 
in independent living was the provision 
of technical assistance and training to IL 
programs and others. 

Response: A change has been made. 
The focus of this priority has been 
shifted to provide a greater emphasis on 
technical assistance and training for 
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independent living programs as well as 
for State rehabilitation agencies and 
other community agencies. 

Comment: Some commenters noted 
that many of the activities included in 
the description of the RTC on 
psychiatrically disabled individuals 
were somewhat duplicative of ongoing 
research, while certain other critical 
areas such as psychiatrically disabled 
youth, homeless mentally ill individuals, 
and problems with the criminal justice 
system were not addressed. 

Response: A change has been made. 
The emphasis within this priority has 
been shifted to include research on 
young adults, homeless individuals, and 
psychiatrically disabled persons in 
contact with the criminal justice system. 

Comment: Some commenters stated 
that the scope of activities described in 
the priority for an RTC on aging was too 
extensive, and that the focus should be 
narrowed to concentrate on certain key 
rehabilitation issues. 

Response: A change has been made. 
The scope of the priority has been 
altered to focus on a narrower range of 
rehabilitation issues. 

Comment: A number of respondents 
expressed concern that the needs of 
infants/children, the elderly, and 
individuals with other handicaps who 
have visual disabilities, were not 
specifically targeted for attention in the 
announcement. 

Response: A change has been made. 
The ambiguity noted has been resolved 
by specific language that now includes 
such subgroups along with the broad 
blind/low vision population. 

Comment: Some commenters said 
there should be increased emphasis on 
research on the needs of the low vision, 
partially-sighted population. 

Response: A change has been made. 
The announcement now clearly states 
that this population is to be included. 

Comment: Some commenters stated 
that there is a need to incorporate a 
vigorous and sustained evaluation 
component within such a Center. 

Response: No change has been made. 
Although the Secretary recognizes the 
need for careful evaluation of a Center’s 
activities and requires an evaluation 
activity at each Center, the method of 
evaluation is left to the discretion of the 
applicant. 

Comment: One respondent stated that 
some areas mentioned in the proposed 
announcement might be redundant, in 
view of some recent technological 
developments. 

Response: A change has been made. 
Certain parts of the announcement have 
been modified to reflect new 
developments noted by the respondent. 
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(Catalog of Federal Domestic Assistance No. 
84.133, National Institute of Handicapped 
Research.) 
(29 U.S.C. 761a, 762) 

Dated: April 4, 1985. 
William J. Bennett, 
Secretary of Education. 
[FR Doc. 85-9014 Filed 4-12-85; 8:45 am 
BILLING CODE 4000-01-M 


Office of Speciai Education and 
Rehabilitative Services 


National Institute of Handicapped 
Research; Notice of Application 


ACTION: Application Notice for Research 
and Training Centers, Rehabilitation 
Engineering Centers, Research and 
Demonstration Projects, and Knowledge 
Dissemination and Utilization Projects 
for the National Institute of .. 
Handicapped Research for Fiscal Year 
1985. 


summary: Applications are invited for 
new Research and Training Centers, 
Rehabiliation Engineering Centers, 
Research and Demonstration Projects, 
and Knowledge Dissemination and 
Utilization Projects, as described in the 
Notice of Final Funding Priorities for 
Fiscal Year 1985 published in this issue 
in the Federal Register. 

Authority for these programs is 
contained in Sections 204{a), 204({b)(1), 
and 204({b)(2) of the Rehabilitation Act 
of 1973, as amended by Pub. L. 95-602 
and Pub. L. 98-221. (29 U.S.C. 762{a), 
(b)(1), and (b){2)). 

Closing date for transmittal of 
applications: Applications for new 
awards must be mailed or hand 
delivered on or before June 10, 1985. 

Applications delivered by, mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 64.133, 400 Maryland Avenue, 
SW., Washington, D.C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 


(2) A legible mail receipt with the date ~ 


of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) a private metered 
postmark, or {2) a mail receipt that is not 
dated by the US. Postal Service. 


An applicant should note that the U.S. 
Postal Service does not uniformly 


provide a dated postmark. Before relying. 


on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 5673, Regional Office Building +3, 
7th and D Streets, SW., Washington, 
D.C. 20202. 

The Application Control Center will 
accept a hand delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. Applications that are hand 
deiivered will not be accepted after 4:30 
p.m. on the closing date. 

Program Information: NItiR is 
authorized to support research and 
related activities under several program 
authorities. The priorities identified in 
this Notice cover research and related 
activities to be conducted through 
Rehabilitation Research and Training 
Centers (RTCs), Rehabilitation 
Engineering Centers (RECs), Research 
and Demonstration Projects, and 
Knowledge Dissemination and 
Utilization Projects. Descriptions of each 
of these programs are contained in the 
Notice of Final Funding Priorities for 
Fiscal Year 1985 which is published in 
this issue of the Federal Register. 
Awards are made under these programs 
to State and public or private agencies 
and organizations including institutions 
of higher education. 

NIHR is permitted to make awards for 
up to 60 months. It is the intention of 
NIHR to provide financial assistance to 
successful applicants through grants or 
cooperative agreements. If, at the time 
of the award, NIHR determines that 
substantial Federal programmatic 
involvement is warranted, it will 
negotiate cooperative agreements with 
the successful applicants. 

The purpose of the awards is for 
planning and conducting research, 
demonstrations, and related activities. 
These activities have a direct bearing on 
the development of methods, 
procedures, and devices to assist in 
providing vocational and other 
rehabilitation services to handicapped 
individuals, especially those with the 
most severe handicaps. 

Available funds: The Secretary has 
reserved approximately $2,900,000 for 
the support of the following Centers and 
projects. NIHR anticipates that some 
additional funds will also be applied to 
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funding these priorities through 
interagency agreements with other 
Federal agencies. 

NIHR expects to fund new Research 
and Training Centers in each of these 
priority areas: 

* Rehabilitation of Psychiatrically 
Disabled Individuals—NIHR expects to 
fund one center in an amount up to 
$500,000 per year for up to 60 months. 

¢ Rehabilitation of Elderly Disabled 
Individuals—NIHR expects to fund up to 
two Centers in amounts ranging from 
$300,000-$400,000 per year for up to 60 
months. 

¢ Improvement of Independent Living 
Programs—NIHR expects to fund one 
center in this area in an amount up to 
$400,000 per year for up to 60 months. 

¢ Support to Community Integration 
Services—NIHR expects to fund one 
Center in this area in an amount up to 
$350;000 per year for up to 60 months. 

NIHR expects to fund a Rehabilitation 
Engineering Center in the following 
priority area: 

¢ Development of Technology for 
Blind and Visually Impaired Persons— 
NIHR expects to fund one Center in this 
area in an amount up to $600,000 per 
year for up to 60 months. 

NIHR expects to fund Research and 
Demonstration Projects in the following 
priority areas: 

¢ Delivery of Rehabilitation 
Engineering Services—NIHR expects to 
fund one project in this area in an 
amount up to $150,000 per year for up to 
36 months. 

¢ Computer Adaptations for Severely 
Disabled Persons—NIHR expects to 
fund one project in this area in an 
amount up to $150,000 per year for up to 
24 months. 

¢ Economics of Disability—-NIHR 
expects to fund one project in this area 
in an amount up to $100,000 per year for 
up to 24 months. 

NIHR expects to fund a Knowledge 
Dissemination and Utilization Project in 
the following priority area: 

¢ Satellite Broadcast of Programs on 
Low-Cost Technology—NIHR expects to 
fund one project in an amount up to 
$75,000 per year for up to 24 months. 

A full description of each priority area 
is contained in the Notice of Final 
Funding Priorities for Fiscal Year 1985 
which is published in this issue of the 
Federal Register. The Secretary intends 
to fund one or more grants or 
cooperative agreements in each priority 
area, in the numbers and amounts noted 
above. 

However, these estimates do not bind 
the U.S. Department of Education to 
fund a specified number of grants, or to 
the amount of any grant, unless that 
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amount is otherwise specified by statute 
or regulation. 

Application forms: Application forms 
and program information packages may 
be obtained by writing to or calling the 
National Institute of Handicapped 
Research, U.S. Department of Education, 
Mailstop 3070-2305, Switzer Office 
Building, 400 Maryland Avenue, SW., 
Washington, D.C. 20202 (Attention: Peer 
Review Unit), Telephone (202) 732-1207. 
Deaf and hearing impaired individuals 
may Call (202) 732-1198 for TTY 
services. Requests should refer to 
applications for research priority 
awards, 84.133. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
packages. However, the program 


information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

(Approved by the Office of 
Management and Budget under Control 
Number 1820-0027.) 

Applicable regulations: The following 
regulations are applicable to these 
programs: 

(a) Education Department General 
Administrative Regulations (EDGAR) 
(34 CFR Parts 74, 75, 77, and 78). 

(b) National Institute of Handicapped 
Research Regulations (34 CFR Parts 350, 
351, 352, 353, and 355). 
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FOR FURTHER INFORMATION CONTACT: 
Ms. Gail Perry, National Institute of 
Handicapped Research, U.S. 
Department of Education, Switzer Office 
Building, Room 3070, 330 C Street, SW.., 
Washington, D.C. 20202. Telephone (202) 
732-1238; deaf and hearing impaired 
individuals may call (202) 732-1198 for 
TTY services. To request an application 
kit, call (202) 732-1207. 


(Catalog of Federal Domestic Assistance No. 
84.133, National Institute of Handicapped 
Research) 


(29 U.S.C. 760-762) 
Dated April 4, 1985. 
William J. Bennett, 
Secretary of Education. 
[FR Doc. 85-9013 Filed 4-12-85; 8:45 am] 
BILLING CODE 4000-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of Human Development 
Services 


45 CFR Part 1340 


Child Abuse and Neglect Prevention 
and Treatment Program 


AGENCY: Office of Human Development 
Services, HHS. 


ACTION: Final rule. 


SUMMARY: This rule contains a new 
basic State grant requirement to 
implement the Child Abuse 
Amendments of 1984 (Pub. L. 98-457). As 
a condition of receiving State grants 
under the Child Abuse Prevention and 
Treatment Act, States must establish 
programs and/or procedures within the 
State’s child protective service system to 
respond to reports of medical neglect, 
including reports of the withholding of 
medically indicated treatment for 
disabled infants with life-threatening 
conditions. 

Other changes in regulations required 
by these Amendments will be published 
as a separate NPRM at a later date. 


DATES: This rule is effective May 15, 
1985. However, as specified in Pub. L. 
98-457 and the rule, operative 
requirements become effective October 
9, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Jay Olson, (202) 245-2859. 
SUPPLEMENTARY INFORMATION: 
Program Description 

The Child Abuse Prevention and 
Treatment Act (Public Law 92-247, 42 
U.S.C. 5101, et seg.) was signed into law 
in 1974. It established in the Department 
of the National Center on Child Abuse 
and Neglect. The National Center is 
located organizationally within the 
. Children’s Bureau of the Administration 
for Children, Youth and Families in the 
Office of Human Development Services. 

Under this Act, the National Center 
carries out the following responsibilities: 


¢ Makes grants to States to 
implement State child abuse and neglect 
prevention and treatment programs. 

e Funds public or nonprofit private 
organizations to carry out research, 
demonstration, and service 
improvement programs and projects 
designed to prevent, identify and treat 
child abuse and neglect. 

¢ Collects, analyzes, and 
disseminates information, e.g., complies 
and disseminates training materials, 
prepares an annual summary of recent 
and on-going research on child abuse 


and neglect, and maintains an 
information clearinghouse. 

e Assists States and communities in 
implementing child abuse and neglect 
programs. 

¢ Coordinates Federal programs and 
activities, in part through the Advisory 
Board on Child Abuse and Neglect. 

The Act has been extended and 
amended several times since its 
passage. Regulations for the State grant 
and discretionary fund programs are 
found at 45 CFR Part 1340; the most 
recent revisions were published on 
January 26, 1983 (48 FR 3698). The fifty 
States, the District of Columbia, Puerto 
Rico, Guam, the Virgin Islands, the 
Commonwealth of the Northern Mariana 
Islands, American Samoa, and the Trust 
Territory of the Pacific Islands are 
eligible to apply for State grants. Fifty- 
one of the fifty-seven eligible 
jurisdictions meet the requirements of 
the Act and the regulations and 
currently receive State grant funds. We 
will refer to these jurisdictions as 
“States” in this preamble discussion. 


State Child Protective Service System 


Funds from the State grant program 
are used to support the activities of the 
State Child Protective Service (CPS) 
system. State CPS agencies are the 
agencies designated in the State to 
respond to reports of child abuse and 
neglect. (All States have a CPS system 
and CPS agency whether they receive 
State grant funds under the Act or not.) 

The CPS agency responds to reports 
of abuse and/or neglect, investigates, 
refers situations to law enforcement 
officials as appropriate, and provides 
treatment and services. The focus of the 
agency's efforts is on the family—to 
protect the child, preserve the home, 
prevent separation of the child from the 
family if at all possible, prevent further 
abuse or neglect, and alleviate or correct 
the factors leading to the report. The 
agency generally regards its contact 
with the family.as a demonstration of 
community concern and evidence of a 
desire to be of help to both parents and 
children. 

Anyone in a State may report known 
or suspected abuse and neglect. Local 
(city, county) telephone numbers for 
reporting are found in local telephone 
directories. States that have a State- 
wide 24-hour hot line typically give that 
number wide publicity. The list of CPS 
agency contacts in the NPRM was 
provided for general information 
purposes regarding the overall child 
protective service system, not for 
reporting specific instances of abuse or 
neglect. 

Investigations, services, and other 
activities may be provided by CPS 
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agency staff, by law enforcement 
agencies, by multidisciplinary teams 
(many of which are located in major 
hospitals), and by utilizing the services 
of other public and voluntary agencies 
in the community. Most CPS workers 
have specialized training, and 
multidisciplinary fact-finding teams 
often have some expertise in medicine, 
law and law enforcement, as well as in 
social work. 


Notice of Proposed Rulemaking 


On December 10, 1984, the 
Department published a Notice of 
Proposed Rulemaking (NPRM) (49 FR 
48160) to implement a major new 
requirement in Pub. L. 98-457, the Child 
Abuse Amendments of 1984. This 
requirement, applicable to CPS agencies, 
is found in a new clause (K) in section 
4(b)(2) of the Child Abuse Prevention 
and Treatment Act. It mandates that, in 
order to qualify for basic State grants 
under the Act, States must, by October 
9, 1985 (within one year of enactment), 
have programs or procedures or both in 
place within the State’s CPS system for 
the purpose of responding to reports of 
medical neglect, including instances of 
the withholding of medically indicated 
treatment (including appropriate 
nutrition, hydration and medication) 
from disabled infants with life- 
threatening conditions. 

A definition of “withholding of 
medically indicated treatment” is given 
in section 3 of the Act and means the 
failure to respond to an infant's life- 
threatening conditions by providing 
treatment (including appropriate 
nutrition, hydration, and medication) 
which, in the treating physician's 
reasonable medical judgment, will be 
most likely to be effective in 
ameliorating or correcting all such 
conditions. Exceptions to the 
requirement to provide treatment (but 
not the requirement to provide 
appropriate nutrition, hydration, and 
medication) may be made only in cases 
in which: 

(1) The infant is chronically and 
irreversibly comatose; or 

(2) The provision of such treatment 
would merely prolong dying or not be 
effective in ameliorating or correcting all 
of the infant's life-threatening 
conditions, or otherwise be futile in 
terms of the survival of the infant; or 

(3) The provision of such treatment 
would be virtually futile in terms of the 
survival of the infant and the treatment 
itself under such circumstances would 
be inhumane. 

The Amendments also required the 
Department to publish interim model 
guidelines to enccurage hospitals to 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / ‘Rules and Regulations 


14879 


——$—$—$—$—$_—$—_$—$—$—$_—$—_—$—_—$_—$—$——————— 


establish committees to educate hospital 
personnel and families of disabled 
infants with life-threatening conditions, 
recommend institutional policies and 
guidelines concerning withholding of 
medically indicated treatment from such 
infants, and offer counsel and review in 
cases involving such disabled infants. 
Interim Model Guidelines were also 
published on December 10, 1984 (49 FR 
48170). 

We received more than 116,000 letters 
in response to the NPRM and the Interim 
Model Guidelines from a wide range of 
associations and individuals. The 
overwhelming majority of these 
comments expressed general support for 
the regulation. Many letters strongly 
endorsed the requirement that all 
disabled infants, regardless of their 
condition, receive appropriate nutrition 
and hydration, and the Department's 
interpretation that the law did not 
permit life and death treatment 
decisions to be made on the basis of 
subjective opinions regarding the future 

“quality of life’ .of a retarded or 
disabled person. Many of these 
commenters recommended the addition 
of more specific requirements they 
believed would more effectively protect 
disabled infants. 

A nuraber of commenters disapproved 
of the proposed rule. Some of them 
objected to any governmental action 
that they believed interfered with an 
individual's right to make personal 
decisions in this matter. Some 
commenters urged deletion of specific 
provisions of the proposed rule they 
believed were excessive or distorted the 
intent of Congress. Frequently identified 
in this connection were the clarifying 
definitions the Department proposed to 
support the basic statutory definition. 

In addition, during the comment 
period, we met with representatives of a 
number of right-to-life, disability rights 
and medical organizations. A summary 
of the issues discussed and 
recommendations made at these 
meetings is included in the Department's 
public comment record. 


Summary of the Final Rule 


In the NPRM, the Department sought 
to adhere closely to the letter and spirit 
of the legislation. As noted at that time, 
this legislation was the product of an 
extraordinary effort on the part of 
several Senators and Congressmen and 
representatives of a wide range of 
medical, right-to-life and disability 
organizations to forge a substantial 
consensus on an effective and workable 
program to assure the provision of 
appropriate medical care to disabled 
infants. It was and continues to be of 
great importance to the Department to 


preserve and advance this consensus in 
order to most effectively implement this 
program. 

It is clear that the legislation 
represented a careful balance between 
the need to establish effective protection 
of the rights of disabled infants and the 
need to avoid unreasonable 
governmental intervention into the 
practice of medicine and parental 
responsibilities. In the NPRM, the 
Department's principal objective was to 
replicate this careful balance achieved 
in the legislation. Commenters on the 
NPRM gave the Department ;‘mixed 
reviews” on how well this objective was 
accomplished. 

Of special significance to the 
Department were the more than 115,000 
letters from concerned citizens who 
strongly endorsed the compelling 
objective of assuring the provision of 
medically indicated treatment to 
disabled infants with life-threatening 
conditions. This was an overwhelming 
outpouring of letters from concerned 
citizens from all walks of life which 
significantly contributed to and 
reinforced the Department's 
commitment to develop an effective and 
workable regulation. Several major 
themes clearly emerged from this 
extraordinary volume of comments. 

First, many of these commenters 
urged continued emphasis on the basic 
principle inherent in the statute that 
medical treatment decisions are not to 
be made on the basis of subjective 
opinions about the future “quality of 
life’ of a retarded or disabled person. 
Many of these comments included 
personal and positive experiences and 
anecdotes relating to raising, being 
raised with, adopting, working with, or 
teaching disabled individuals. Some of 
these comments included photographs of 
natural or adopted disabled children or 
family members. 

Second, these commenters urged 
adoption of requirements for child . 
protective services agencies to 
implement program and/or procedures 
to fully effectuate the compelling 
statutory purpose. Suggestions were 
made for additional procedures dealing 
with access to medical records and the 
opportunity to obtain an independent 
medical examination, when necessary. 

Third, many commenters strongly 
endorsed the Department's 
interpretations of key terms included in 
the basic statutory definition on the 
grounds that these clarifications were 
proper and important supplements to the 
statutory definition. 

The Department also received a 
number of comments from medical 
associations whose support was 
essential to accomplishing the 


legislative compromise who argued that 
the careful balance evident in the 
statute was distorted by inclusion in the 
proposed rule of an inflexible catalog of 
binding definitions that 
counterproductively constrained the 
ability of reasonable medical judgment 
to react thoughtfully to the myriad of 
real-life problems in intensive care 
nurseries. These commenters made clear 
that their support for the legislation was 
based on inclusion in the compromise of 
deference to reasonable medical 
judgment, and that this element was 
insufficiently reflected in the proposed 
rule to allow their continued support. 

In addition to the large number of 
comment letters we received, also 
noteworthy was a letter to Secretary 
Heckler from the six principal sponsors 
of the “compromise amendment” that 
became the provisions of the Child 
Abuse Amendments of 1984 dealing 
with services and treatment for disabled 
infants. This letter from Senators Hatch, 
Denton, Cranston, Nickles, Dodd and 
Kassebaum is especially important in 
reflecting the spirit of the extraordinary 
consensus reached through what the 
Senators referred to as the “painstaking 
negotiations” involving the diverse 
coalition. 

The principal sponsors made several 
significant points. First, they noted that 
each word of the statutory definition 
“was chosen with utmost care” and 
indicated they were aware that the 
Department received numerous 
comments asking that the clarifying 
definitions be deleted. Although the 
principal! sponsors did not specifically 
endorse these recommendations, they 
urged that they be given “every 
consideration” to ensure that the final 
rule is crafted with the same degree of 
care as was the statutory definition. 

Second, the principal sponsors 
strongly urged that the word “imminent” 
not be used to characterize the 
proximity in time at which death is 
anticipated regardless of treatment in 
the context of situations in which 
treatment (other than nutrition, 
hydration, and medication) need not be 


_ provided. They stated: 


In the negotiations leading to the final 
language, there was much discussion about 
whether or not to include the word 
“imminent” in the statutory definition. It 
became apparent that “imminent” would 
create undue confusion both because it was 
ambiguous and because the expected time of 
death cannot be predicted with precision. A 
decision was made, therefore, not to include 
“imminent”, and we urge that it be dropped 
in the regulations as well. Should the law in 
its present form prove ineffective, or harmful 
to infant care, we will seek appropriate 
legislative remedies. 
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Third, they urged avoidance of the use 
of examples of specific medical 
conditions in a way that would be 
interpreted as “establishing federally- 
prescribed medical standards for 
approved treatment for specific cases.” 

Fourth, the principal sponsors urged 
clarifications concerning references to 
Infant Care Review Committees to 
“specifically make clear that the use of _ 
such committees is voluntary.” 

Finally, they recommended that the 
“existing cooperative relationship 
between state child protective services 
agencies and hospitals” be advanced by 
providing that the names, telephone 
numbers and titles of designated 
persons in the hospital be made known 
to the appropriate hospital staff and 
agency staff. 

The Department has considered 
carefully the recommendations of the 
many commenters and the principal 
sponsors. This consideration has led to 
a number of revisions to the rule. These 
revisions reflect a reaffirmation of the 
Department's objective of replicating the 
careful balance accomplished in the 
legislation by the six principal sponsors, 
the diverse coalition of medical, pro-life 
and disability organizations, and the 
Congress as a whole between the need 
for an effective program and the need to 
prevent unreasonable governmental 
intervention. 

This balancing effort has produced a 
number of decisions. First, the 
Department has adopted a 
recommendation that appeared to be 
unanimous among all of the medical 
associations whose endorsement was 
central to accomplishing the legislative 
compromise to delete the proposed 
rule’s clarifying definitions from the text 
of the final rule. Only two of the 
clarifying definitions, those that 
appeared in the Conference Committee 
Report, have been adopted in the final 
rule. 

Second, because the Department 
continues to believe that guidance 
relating to interpretations of key terms 
used in the statutory definition of 
“withholding of medically indicated - 
treatment” will aid in effective 
implementation of the statute (a belief 
shared by many commenters), the 
Department is stating clearly its 
interpretative guidelines regarding these 
key terms in an appendix to the final 
rule. This appendix will be codified as 
an appendix to 45 CFR Part 1340. In 
publishing these interpretative 
guidelines, the Department is not 
seeking to establish them as binding 
rules of law, nor to prejudge the exercise 
of reasonable medical judgment in 
responding to specific circumstances. 
Rather, this guidance is intended to 


assist in interpreting the statutory 
definition so that it may be effectively 
and rationally applied in specific cases 
so as to fully effectuate the statutory 
purpose of protecting disabled infants. 
The third conclusion arising from this 
balancing effort is that the Department's 
interpretative guidelines included in the 
appendix to the final rule continue to 


* make clear the Department's 


interpretation that the statute 
unambiguously directs reasonable 
medical judgments to matters regarding 
treatment (including appropriate 
nutrition, hydration and medication) 
which “will be most likely to be 
effective in ameliorating or correcting” 
all of the infant's life-threatening 
conditions, and that it does not sanction 
decisions based on subjective opinions 
about the future “quality of life” of a 
retarded or disabled person.., 

Fourth, in offering the interpretative 
guidelines in the appendix and in 
providing the rationale for the 
interpretations, the Department will 
avoid using examples of specific 
diagnoses to elaborate on meaning. This 
action should avoid the essential thrust 
of the interpretative guidelines being 
lost amidst uncertainty regarding how 
the addition or subtraction of particular 
complications or medical nuances might 
affect the examples. It should also allay 
concerns that the proposed rule 
presented what some commenters 
referred to as a “cookbook approach” to 
the practice of medicine. 

Fifth, the term “imminent” that 
appeared in the proposed rule in 
connection with the prognosis that no 
treatment will prevent death of the 
infant has been deleted from the 
Department's interpretative guidelines 
that appear in the appendix. This 
revision will assure no deviation from 
the resolution of a matter specifically 
decided during the legislative 
negotiations. The guidelines, however, 
continue to make clear that treatment 
may not be withheld solely due to a 
distant prognosis of death. 

Sixth, the Department has adopted the 
recommendations of many commenters 
that specific provisions of the rule 
address child protective services agency 
procedures to gain access to medical 
records when necessary, to obtain a 
court order for an independent medical 
examination when necessary, and to 
identify the designated hospital liaison 
persons to facilitate coordination with 
the child protective services agency. 

The Department believes these 
revisions will ensure that the final rule 
reaffirms the legislative commitment to 
a program that deserves the support of a 
diverse coalition of associations and 
individuals. The section-by-section 
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analysis in this preamble and the 
appendix to the final rule describe these 
revisions in greater detail, and discuss 
the significant comments received by 
the Department. 

In addition, Model Guidelines for 
Health Care Providers to Establish 
Infant Care Review Committees are 
being published elsewhere in today's 
Federal Register, along with a 
discussion of the comments received. 


Section-by-Section Discussion of the 
Comments 


Before beginning the section by 
section discussion, we would like to 
respond to some basic questions and 
concerns expressed in the comment 
letters. Many commenters asked for 
clarification regarding who was the 
decision maker for the treatment of the 
infant, what was the focus of the CPS 
agency's concern, and exactly how these 
new requirements should be 
implemented. 

In the NPRM, we described the new 
requirements in the context of a 
discussion of the role and function of the 
CPS system and its focus on the family. 
The decision to provide or withhold 
medically indicated treatment is, except 
in highly unusual circumstances, made 
by the parents or legal guardian. Parents 
are the decision makers concerning 
treatment for their disabled infant, 
based on the advice and reasonable 
medical judgment of their physician (or 
physicians). The counsel of an Infant 
Care Review Committee (ICRC) might 
also be sought, if available. Therefore, if 
a report is made to the CPS agency, 
either by a physician, a nurse, the 
person designated by the hospital/ 
health care facility, or by any other 
person, the focus of the CPS agency's 
work will be, as it.is in responding to 
other reports of child abuse or neglect, 
to protect the child and assist the family. 

We want to emphasize that it is not 
the CPS agency or the ICRC or similar 
committee that makes the decision 
regarding the care of and treatment for 
the child. This is the parents’ right and 
responsibility. Nor is the aim of the 
statute, regulations, and the child abuse 
program to regulate health care. The 
parents’ role as decision maker must be 
respected and supported unless they 
choose a course of action inconsistent 
with applicable standards established 
by law. Where hospitals have an ICRC 
or similar committee and the review and 
counsel of the ICRC is sought, it is the 
role of the ICRC to review the case, 
provide additional information as 
needed to insure fully informed 
decision-making, particularly in difficult 
cases, and recommend that the hospital 
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seek CPS agency involvement when 
necessary to assure protection for the 
infant and compliance with applicable 
legal standards. 

With respect to reporting, we also 
want to emphasize that anyone at any 
time may report cases of known or 
suspected abuse or neglect to the local 
CPS agency. Reporting may be required 
of certain categories of persons by State 
law, but reporting is not limited to 
physicians, ICRC members, designated 
individuals in health care facilities, or 
any others. We hope this statement will 
reassure and resolve the concerns of 
many commenters who appeared to 
believe that reports could come only 
from individuals designated by the 
hospital or health care facility, or other 
hospital personnel, e.g., an ICRC 
member. 

With respect to how the new 
requirements are to be carried out, 
several key points clearly emerge from 
the statute and the legislative history. 

First, procedural requirements should 
build upon existing mechanisms at the 
state level, rather than creating a new 
system and a new bureaucracy to 
respond to reports of known or 
suspected instances of the withholding 
or medically indicated treatment from 
infants with life-threatening conditions. 

Second, in responding to such reports, 
CPS agencies are to coordinate and 
consult with individuals designated by 
and within the hospital in order to avoid 
unnecessary disruption of ongoing 
hospital activities. 

Third, the legislation was not intended 
to require child protection workers to 
practice medicine or second guess 
reasonable medical judgments. Rather, 
Congress intended that the child 
protective agency respond to reports. of 
suspected medical neglect under 
procedures designed to ascertain 
whether any decision to withhold 
treatment was based on reasonable 
medical judgment consistent with the 
definition of “withholding of medically 
indicated treatment.” 

Finally, if the CPS agency determines 
there is a withholding of medically 
indicated treatment from a disabled 
infant with a life threatening 
condition(s), the agency is to pursue the 
appropriate legal remedies provided by 
State law to prevent the withholding. 

The Department is not prescribing any 
particular process or investigative steps 
that must be followed by the CPS 
agency in every case. Under the Act and 
existing regulations, basic standards are 
established but detailed procedures are 
not dictated. Each CPS agency has the 
flexibility to work out its own internal 
investigative procedures and develop 
mechanisms to provide for coordination 


and consultation with local health care 
facilities and other organizations and 
agencies. Therefore, this rule does not 
require the CPS agency to consult with 
State or local agencies representing the 
disabled or any other organizations or 
agencies in the development of their 
programs and procedures or publish the 
procedures for public comment. 


Section 1340.14 Eligibility 
requirements. 


We have made a technical change in 
the lead-in sentence in § 1340.14 to 
include the eligibility requirements in 
§ 1340.15. 


Section 1340.15(a) Purpose. 


In response to several comments, we 
have added, for specificity, the words 
“with life-threatening conditions” to the 
end of the sentence in paragraph (a). 


Section 1340.15(b) Definitions. 


1. The term “medical neglect’ — 

§ 1340.15(b)(1). Paragraph (b)(1) defines 
the term “medical neglect,” used in the 
final rule. This term is also used in the 
new section 4(b)(2)(K) of the Act, which 
requires states to have programs and/or 
procedures “for the purpose of 
responding to the reporting of medical 
neglect (including instances of 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions).” The term 
‘medical neglect” is not defined in the 
statute, nor in the existing regulation. 
However, section 3 of the Act, prior to 
the 1984 amendments, defined “child 
abuse and neglect” to include “negligent 
treatment or maltreatment,” and the 
existing regulation (§ 1340.2(d)(3)(i)) 
defines this latter term to include the 
“failure to provide adequate food, 
clothing, shelter, or medical care.” The 
new law and its legislative history make 
clear that Congress understood and 
intended that “medical neglect” is a 
form of “child abuse and neglect” within 
the meaning of the Act and the present 
regulations, and that the “withholding of 
medically indicated treatment from 
disabled infants with life-threatening 
conditions” is a form of medical neglect. 

Because of these factors, paragraph 
(b)(1) simply “closes the loop” by 
defining “medical neglect” as the failure 
to provide adequate medical care, and 
by stating that medical neglect includes, 
but is not limited to, the withholding of 
medically indicated treatment from 
disabled infants with life-threatening 
conditions. 

2. The term “withholding of medically 
indicated treatment"—§ 1340.15(b)(2). 
Paragraph (b)(2) of the final rule defines 
the term “withholding of medically 
indicated treatment” with a definition 


14881 


identical to that which appears in 
section 3(3) of the Act (as amended by 
section 121(3) of the Child Abuse 
Amendments of 1984). 

As clearly documented in the 
legislative history of the Child Abuse 
Amendments of 1984, this statutory 
definition was the central element of 
what was repeatedly referred to as the 
“compromise amendment” that emerged 
from lengthy negotiations among 
senators and representatives of medical, 
disability and right-to-life organizations. 
See H. Conf. Rep. No. 1038, 98th Cong., 
2d Sess. 40 (1984); 130 Cong. Rec., S. 9312 
(Daily Ed., July 26, 1984) (remarks of 
Sen. Denton). The essence of this 
compromise was to reach a careful 
balance between the need for 
meaningful protections of the rights of 
disabled infants to receive appropriate 
medical care with the need to avoid 
unreasonable governmental intervention 
into the practice of medigine or parental 
responsibilities. 

In the proposed rule, the Department 
proposed a number of clarifying 
definitions of terms used in the statutory 
definition. Because the Department was 
not represented in the lengthy 
negotiations that produced the 
compromise amendment, the 
Department specifically solicited 
comments on these clarifying 
definitions. Many were received. 

A significant number of comments 
from medical associations that were 
major participants in the Congressional 
negotiations argued that the careful 
balance evident in the compromise 
amendment they endorsed was 
insufficiently reflected in the proposed 
rule. These commenters uniformly 
argued that the clarifying definitions, 
taken as a whole, could be construed so 
as to have the effect of distorting the 
legislative compromise, which, they 
said, did not contemplate regulatory 
elaborations of the definition. 

It was not the Department's intent in 
the proposed rule to deviate from the 
letter or the spirit of the compromise 
amendment. HHS believes it is 
important to the successful 
implementation of this law to seek to 
maintain the statute’s careful balance 
and to preserve and advance the 
substantial consensus that joined to 
support the legislative compromise. The ” 
Department also continues to believe 
that successful implementation of this 
statute will be advanced by offering 
guidance that will assist in 
understanding the statutory definition. 
Thus, the clarifying definitions have 
been deleted from the text of the 
regulation, except for the two that were 
adopted by Congress in the Conference 
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infants over one year of age. Some 
commenters suggested that this 
provision be expanded, such as to 
include all children. Other commenters 
argued that the provision should be 
revised to prevent the inclusion of 
adults who, for example, have had a 
long-term disability since birth. Other 
commenters suggested specific inclusion 
of infants born alive after attempted 
abortions. 

The definition of the term “infant” has 
not been revised in response to these 
suggestions. As explained above, the 
Congressional intent was that the 
standards of “medical neglect,” rather 
than the more precisely articulated 
standards of the definition of 
“withholding of medically indicated 
treatment” apply to older children. The 
definition does make clear, however, 
that this shall not be construed to affect 
or limit any existing protections 
available under State laws regarding 
medical neglect of children over one 
year of age. 

In addition, no revision is necessary 
to clarify that “infant” does not include 
older children and adults. The potential 
appropriateness of applying the more 
precisely stated standards of the 
definition of “withholding of medically 
indicated treatment” to certain infants 
over one year of age is still stated, as it 
was in the proposed rule and in the 
Conference Report, in terms of infants 
over one year of age. Older children and 
adults are not “infants over one year of 
age.” 

Finally, no change is necessary to 
clarify that infancy begins at the point of 
live birth, regardless of the 
circumstances of the live birth. 

4. The term “reasonable medical 
Judgment’ —§ 1340.15(b)(3}(ii). Clause 


disabled infants under one year of age 
with life-threatening conditions must be 
considered under the more precisely 
defined standards of the definition of 
“withholding of medically indicated 
treatment.” 

One more factor was added by the 
Conference Committee. For certain 
infants over one year of age, the 
Conference Committee believed the 
more precisely defined standards of the 
definition of “withholding of medically- 
indicated treatment’ might be more 
appropriate to use in considering the 
question of medical treatment than the 
more general standards of “medical 
neglect.” Thus, the Conference 
Committee stated that the more 
precisely defined standards “may” be 
applied to those infants over one year of 
age “who have been continuously 
hospitalized since birth, who were born 
extremely prematurely or who have 
long-term disabilities.” Jd. The apparent 
Congressional intent is to recognize that 
these three categories of infants, 
although over one year of age, share 
important characteristics with those 
infants under one year of age who are 
the principal focus of the statutory 
provision. 

The Department has incorporated 
these points into the definition of 
“infant.” On the last point discussed, the 
definition has been revised somewhat 
from that which appeared in the 
proposed rule. The proposed rule stated 
that the term “infant” always included 
the three categories of infants over one 
year of age described above, or in other 
words, that the standards of the more 
precise definition of ‘withholding of 
medically indicated treatment” would 
always apply to the consideration of 
medical neglect of these infants. In 
response to comments that this deviated 


Committee Report. However, as noted 
above, the Department's interpretations 
of these terms are set forth and 
explained in the appendix to the final 
rule, which will become an appendix to 
this rule in the Code of Federal 
Regulations. The Department believes 
that these interpretative guidelines can 
and should be referred to by interested 
parties in understanding, interpreting 
and applying the statutory definition. 
Changing the Department's 
interpretations from regulatory 
definitions to interpretative guidelines 
should allay concerns that the proposed 
rule could have been construed so as to 
distort the Congressional compromise 
by establishing binding rules of law that 
may compound rather than resolve the 
myriad of real-life problems in intensive 
care nurseries, while still giving all 
parties the benefits of very relevant 
interpretations of the statute by the 
agency charged with its implementation. 

3. The term “infant”— 

§ 1340.15(b}(3){i). The Conference 
Committee Report included a definition 
of “infant,” which has been adopted in 
very similar terms in paragraph (b)(3)(i). 
The apparent reason Congress defined 
the term is that “infant” does not have a 
single, commonly accepted meaning. 
Dorland'’s Medical Dictionary, for 
example, states that infancy is 
frequently regarded as extending “to the 
time of assumption of erect posture (12 
to 14 months)"; but is also sometimes 
regarded “to extend to the end of the 
first 24 months.” Dorland’s Illustrated 
Medical Dictionary (26th Edition, 1981), 
p. 663. 

The Conference Committee made 
clear that its principal focus was on 
infants less than one year of age. 
However, the Committee made several 


other points obviously designed to 
ensure that the one-year definition 
would not be applied so arbitrarily and 
rigidly that infants over one year old 
would not receive appropriate attention 
from child protective services systems. 
Thus, the Conference Committee stated 


from the “may include” standard of the 
Conference Committee, the provision 
has been revised to assure consistency, 
with Congressional intent. The 


Department interprets the ‘may include” 


language relating to these categories of 


(b)(3)(ii) defines the term “reasonable 
medical judgment” used in the statutory 
definition of “withholding of medically 
indicated treatment.” It is identical to 
the definition contained in the 
Conference Committee Report. H. Conf. 
Rep. No. 1038, 98th Cong., 2d Sess. 41 


infants over one year of age as 
indicating Congress’ intent that the 
standards of the more precise definition 
should be consulted thoroughly in the 
evaluation of any issue of medical 
neglect regarding these infants. 
Thorough consideration of these 
standards will permit an informed 
judgment on whether these standards in 
fact constitute the most appropriate 
basis for evaluation of the medical 
neglect issue. 

A number of other comments were 
made regarding the definition of 
“infant,” particularly regarding inclusion 
in the term of the three categories of 


(1984). 
Section 1340.15(c) Eligibility 


that the principal focus on infants less 
than one year old did not imply “that 
treatment should be changed or 
discontinued when an infant reaches 
one year of age,” nor was it intended “to 
affect or limit any existing protections 
available under State laws regarding 
medical neglect of children over one 
year of age.” H. Conf. Rep. No. 1038, 
98th Cong., 2d Sess. 41 (1984). 

Thus, as a general rule, issues of 
medical treatment for infants over one 
year of age are to be considered under 
the less precisely defined, but clearly 
applicable, standards of ‘medical 
neglect.” Issues of medical treatment for 


We have made three additions to 
paragraph (c). First, many commenters 
believed that the name, title and 
telephone number of the person 
designated by the health care facility 
should be widely publicized, e.g., made 
known not only to the CPS agency but to 
all employees of the facility, to all 
parents of disabled children being 
treated in the facility, and to the 
community at large. We agree that in 
order for the CPS agency to carry out its 
responsibilities in paragraph (c}{2) of 
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this section for coordination and 
consultation with and receipt of prompt 
notification from individuals designated 
by and within appropriate health care 
facilities, it must at least know the 
name, title and telephone number of the 
designated person(s). Therefore, we 
have added‘a new paragraph (c)(3) to 
require that the CPS agency promptly 
contact each health care facility to 
obtain the name, title, and telephone 
number of the individual(s) designated 
by the facility as responsible for 
coordinating and consulting with and 
promptly notifying the State CPS agency 
of cases of known or suspected medical 
neglect. We have also required that, at 
least annually, this information be 
verified for accuracy. 

With respect to the recommendation 
that we require hospitals to publicize the 
identification of the designated contact 
person with the hospital, this is not 
mandated because matters relating to 
the internal affairs of hospitals are 
beyond the scope of this regulation. 
However, we strongly encourage 
hospitals to make this information 
known within the facility as a way of 
assuring the protection of infants. 

Essentially, paragraphs (c)(2){i) and 
(ii) require the development of a 
coordination and communications 
system whose purpose is to assure that 
reports of suspected medical neglect are 
made at optimum speed. This 
communications sysfem should operate 
whether the reports are made by the 
designated individual(s) or by any other 
person, and whether they are reports 
requesting CPS agency intervention and 
legal protection of an infant or reports 
requesting an initial CPS agency 
investigation. Under all these 
circumstances, rapid communication is 
of the utmost importance. Many letters 
from health care facilities indicated their 
plans that the designated individual will 
also assist the CPS agency staff and/or 
agency medical consultant in 
investigating a report and in facilitating 
other protective actions as needed. 

We have not accepted the 
recommendation that the individual 
designated by the health care facility 
must, in all cases, be a member of the 
ICRC in order to assure that the CPS 
agency will receive reports of medical 
neglect. We do not have statutory 
authority to require ICRCs or similar 
committees and must adhere to the 
statutory requirement that the selection 
of the designated individual be made by 
the health care facility. 

We have not accepted the 
recommendation that the name, title, 
and telephone number of persons 
designated by health care facilities be 
published annually in the newspaper of 


general circulation in the geographic 
area served by the facility. Commenters 
appeared to believe that this would 
enable the public to report suspected 
instances of medical neglect to the 
hospital and the hospital could report it 
to the CPS agency. As we have stated 
above, anyone may report such cases 
directly to the CPS agency. 

Second, we agree with the many 
commenters who recommended that the 
State CPS agency may, in some cases, 
need access to an infant's medical 
records and an opportunity to conduct 
an independent medical examination of 
the infant. We have added language to 
paragraph (c)(4) to require that as a part 
of the development of programs and/or 
procedures required in paragraph (c), 
the State child protective system must 
specify the procedures to be followed, 
consistent with State law, to carry out 
these actions. Paragraph (c)(4)(i) 
requires that procedures be developed, 
consistent with State law, to obtain 
access to medical records and/or other 
pertinent information when such access 
is necessary to assure an appropriate 
investigation of a report of medical 
neglect; paragraph (c)(4)(ii) requires that 
procedures be developed, consistent 
with State law, to obtain a court order 
for an independent medical examination 
of the infant, or otherwise effect such as 
examination in accordance with the 
process established under State law, 
when necessary to assure an 
appropriate resolution of a report of 
medical neglect. 

These two additions elaborate on the 
requirement included in paragraph (3) of 
the proposed rule that the State's 
programs and/or procedures must 
conform with the requirements of 
section 4(b)(2) of the Act and § 1340.14 
of the existing regulations. The Act and 
existing regulations require States to 
have procedures for adequate 
investigations and the provision of 
protective services. Existing regulations 
also make reference to medica! 
examinations, the provisions of medical 
services, and related actions. See 
section 4(b)(2)(C) of the Act and 
§ 1340.14(d), (f), and (h). These additions 
to paragraph (c)(4) of the final rule 
clarify that, in connection with this 
conformity requirement, the State’s 
programs and/or procedures must make 
provision, consistent with State laws, 
for access to medical records and 
medical examinations when necessary. 
Although these actions will not be 
needed in every investigation of 
reported medical neglect, the specific 
identification of these procedures for 
use by agency staff increases the 
protections for disabled infants. 
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We have not adopted other 
recommendations for specific State 
agency investigative procedures or 
requirements, e.g., that the CPS agency 
must obtain a full consultation with the 
attending physicians and consultants 
and with an independent medical 
consultant prior to taking any 
enforcement action. We believe that any 
such special limitations would be 
inconsistent with Congressional intent 
that existing procedures and methods be 
utilized. 

Other comments regarding 
§ 1340.15(c) and our response are as 
follows: 

Designation of the CPS Agency. A few 
commenters stated that it was not clear 
whether the intent of the regulations 
was to expand existing CPS agency 
programs to include the population 
defined or whether a parallel system 
was contemplated. One national 
professional social service organization 
recommended that States be mandated 
to establish an agency or agencies 
responsible for responding to reports of 
medical neglect of disabled infants and 
observed that child welfare agencies 
traditionally have given lower priority to 
handicapped children than mental 
health or mental retardation agencies, 
for example. 

We believe it is the clear intent of 
Congress that States utilize their 
existing child protective service system 
to carry out this new responsibility. As 
indicated in the legislative history, 
however, States have the flexibility to 
determine the specific agency or 
agencies within their child protective 
service system to exercise the authority 
to institute legal proceedings on behalf 
of the disabled infants referenced in 
new Clause (K) of section 4({b)(2) of the 
Act. (See H. Conf. Rept. 98-1038, pp 41- 
2.) 

Requirement for a new State statutory 
definition. One commenter suggested 
that States be required to amend their 
State statutes to include the definition of 
“withholding of medically indicated 
treatment.” Neither the statute nor the 
legislative history indicates that 
Congress intended that States enact this 
definition. Rather, the legislative history 
indicates Congress’ understanding that 
States currently can receive reports 
concerning, and provide protection to, 
disabled infants with life-threatening 
conditions under present statutes and 
definitions. The documentation 
requirements in paragraph (d) are 
designed to be consistent with this 
understanding. 

Funding. Several letters raised the 
matter of funding, not only for treatment 
costs of disabled infants but also for 
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CPS agency costs of additional staff, 
training, medical consultation, and 
development of procedures. 

For FY 1985, Congress provided funds 
under the Act as follows: the basic State 
grant funds were increased from $7 
million to $9 million and new funds 
totaling $3 million were appropriated 
specifically to assist States to implement 
provisions related to section 4{b){2)(K). 
In addition, HDS will make funds 
available under section 4(c)(2) of the Act 
to enable States to obtain training and 
technical assistance to carry out section 
4(b)(2)(K) requirements. HDS also plans 
to award approximately $2 million in 
“special grant” funds to assist States in 
implementing several priority child 
abuse prevention initiatives, including 
the provisions of section 4{b)(2)(K). 

We do not have statutory authority 
and decline to require States to assume 
full financial responsibility for the 
maintenance and medical costs of all 
such disabled children. 

Waiver of effective date. Paragraph 
(c)(4) of the NPRM (now paragraph {c)(5) 
of the final rule) stated that the 
eligibility requirements under § 1340.15 
are effective October 9, 1985, the 
effective date established in the Child 
Abuse Amendments of 1984. One State 
social service agency questioned 
whether it was possible to meet the 
requirements by October 9, 1985 and 
asked about the availability of a waiver. 
The Act, however, does not permit the 
new waiver provision in section 4{b}{3) 
of the Act to apply to the section 
4(b}{2}(K) requirements. 

It should be noted that, consistent 
with standard agency practice, the final 
rule becomes effective 30 days from the 
date of publication in the Federal 
Register. However, as specified in 
paragraph [(c)(5), the actual effective 
date for State agency programs and/or 
procedures to be in place is October 9, 
1985. See section 4{b){2)(K) of the Act 
and section 128 of Pub. L. 98-457. 

Increased Federal involvement and 
enforcement. Because the Act so clearly 
places the responsibility for 
implementation on State CPS agencies, 
the Department does not see a need to 
establish a Federal hot-line for reporting 
suspected instances of medical neglect 
as requested by some commenters. Such 
a federal reporting system would not be 
the most effective in assuring the most 
prompt reporting to State or local CPS 
agencies. Again, we urge that interested 
persons note the telephone number of . 
the local agency that receives reports of 
abuse and neglect. 

Implementation. Section 4{c)(2}{A)({ii) 
of the Act requires the Department to 
provide for the establishment and 
operation of national and regional 


information and resource clearinghouses 
for the purpose of providing the most 
current and complete information 
regarding medical treatment procedures 
and resources and community resources 
for the provision of services and 
treatment for disabled infants with life- 
threatening conditions. Many letters 
expressed strong support for these and 
other educational efforts that may be 
undertaken by the Department, 
particularly in the field of neonatology. 
Currently, we are in the process of 
determining how best to implement 
these clearinghouse requirements. Once 
they are in operation, we will inform the 
health care community, the State CPS 
agencies, and the national disability and 
right to life associations of procedures 
for accessing the information. Therefore, 
we do not believe it is necessary or 
appropriate to require that CPS agencies 
be responsible for informing health care 
facilities of the clearinghouses and 
access procedures. We also decline to 
require that the CPS agency consult with 
the clearinghouse) (or the ICRC or 
similar committee consult with the 
clearinghouse) in every CPS agency 
investigation or ICRC review. We 
believe that these decisions are best 
made based on the circumstances of 
each individual case. 

We understand that in several States 
the CPS agency and State and local 
medical associations and other 
organizations have begun to work 
together to implement reporting, 
coordination, and procedural 
development requirements. As a point of 
information, the American Bar 
Association is preparing a series of 
suggested legal procedures for States, 
hospitals, physicians, and prosecutors 
that will assure that investigations and 
decisions regarding disabled infants will 
comport with State and Federal law. 
The results of this project, funded by the 
National Center on Child Abuse and 
Neglect, are expected in late summer. 


Section 1340.15(d) Documentation. 


Regarding suggestions to amend 
paragraph (d), several commenters 
recommended that each hospital or 
health care facility be required to 
provide the State CPS agency with a 
written copy of its internal procedures 
for responding to internal reports of 
possible withholding of medically 
indicated treatment, including 
procedures for review by ICRCs or 
similar committees. Other commenters 
recommended requiring documentation 
that the State CPS agency routinely 
review the procedures used by health 
care facilities to ensure that both 
hospital personnel and patient families 
are fully informed of the existence and 
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functions of any ICRC or other relevant 
decision-making body established by or 
operating within the health care facility. 

While we encourage hospitals and 
health care facilities to establish ICRCs, 
or similar committees, and necessary 
implementing policies and procedures, 
we do not believe it is appropriate to 
require CPS agency review of health 
care facility procedures or necessary as 
a documentation requirement. 
Regulation of internal management 
procedures of hospitals is not required 
in the Act, is beyond the scope of the 
State child protective service system, 
and thus, is not a proper matter to be 
dealt with in this rule. Another comment 
letter on the first point, however, 
suggested that useful training for CPS 
and hospital staff might include an 
introduction to the decision-making 
processes and procedures within each 
agency/ organization. 


Section 1340.15(e) Regulatory 
construction. 


Paragraph (e) of the final rule sets 
forth two provisions regarding the 
impact of this section. Both of these 
provisions are based on similar 
provisions contained in section 127 of 
the Child Abuse Amendments of 1984. 

Section 127(a) of the Amendments 
states: 


No provision of this Act or any amendment 
made by the Act is intended to affect any 
right or protection under section 504 of the 
Rehabilitation Act of 1973. 


Section 504 of the Rehabilitation Act is 
the Federal law that prohibits 
discrimination on the basis of handicap 
in programs and activities that receive 
Federal financial assistance. The HHS 
implementing regulations for section 504 
are at 45 CFR Part 84. 

Consistent with the statutory 
provision, patagraph (e)}(1) states that no 
provisions of this regulation will affect 
any right, protection, procedure or 
requirement of the HHS regulations 
implementing section 504, 45 CFR Part 
84. 


This reference to Part 84 includes 45 
CFR 84.55 (48 FR 1622, January 12, 1984), 
which establishes certain procedures 
relating to health care for handicapped 
infants. This regulation is based on the 
Department's interpretation that under 
section 504 of the Rehabilitation Act of 
1973, health care providers may not, 
solely on the basis of present or 
anticipated physical or mental 
impairments of an infant, withhold 
treatment or nourishment from the 
infant who, in spite of such impairments, 
will medically benefit from the 
treatment or nourishment. 
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This regulation establishes certain 
procedural requirements and guidelines. 
First, it encourages hospitals to establish 
Infant Care Review Committees and 
provides a model committee. Second, it 
requires each State child protective 
services agency that receives Federal 
financial assistance to establish and 
maintain procedures to assure that the 
agency utilizes its full authority 
pursuant to State law to prevent 
instances of unlawful medical neglect of 
handicapped infants. Third, it 
establishes certain procedures relating 
to the Department's interpretation of its 
authority to conduct investigations of 
complaints of alleged discriminatory 
withholding of treatment from 
handicapped infants. 

In June of 1984, a Federal court 
invalidated this regulation and enjoined 
further investigations of alleged 
discriminatory withholding of medical 
treatment from handicapped infants 
under section 504. American Hospital 
Association v. Heckler, et al., 585 F. 
Supp. 541 (S.D.N.Y.), aff'd, Nos. 84-6211, 
84-6231 (2d Cir., Dec. 27, 1984), petition 
for cert. filed (Mar. 27, 1985). The 
Solicitor General, on behalf of the 
Department, has petitioned the Supreme 
Court to accept this case for decision. 

Consistent with section 127(a) of the 
Child Abuse Amendments of 1984 and 
the clear legislative history establishing 
a Congressional “policy of neutrality” 
on this legal controversy concerning the 
applicability of section 504 to health 
care for handicapped infants, (see 
Congressional Record, Vol. 130. S-12392, 
daily edition September 28, 1984 (letter 
from Senators Hatch, Denton, Nickles, 
Kassebaum, Dodd, and Cranston)), 
paragraph (e) of this regulation makes 
clear that this regulation in no way 
affects the prior regulation under section 
504. 

The Department received a number of 
comments regarding this provision of the 
proposed rule. Some commenters argued 
that because of the enactment of the 
Child Abuse Amendments of 1984, HHS 
should discontinue its efforts to deal 
with the issue of medical care for 
disabled infants under the authority of 
section 504. Other commenters’ 
suggested that the Department take 
some action in the context of this 
regulation that would establish a direct 
interrelationship between 45 CFR 
1340.15 and 45 CFR Part 84. 

The Department believes that the 
efforts previously undertaken under the 
authority of section 504 were, and 
continue to be, necessary and 
appropriate, both as a matter of law and 
important national policy. There are 
substantial similarities between the 
section 504-based rule and the Child 


Abuse Amendments of 1984. Both seek 
to assure the provision of medically 
indicated treatment, and incorporate 
into this goal respect for reasonable 
medical judgment, exclusion of futile 
treatments, and the like. Both 
approaches encourage the formation by 
hospitals of Infant Care Review 
Committees. Both approaches also 
recognize the need for State child 
protective services agencies to have 
specific procedures in place to deal with 
this form of medical neglect. 

The major difference between the 
section 504-based approach and that of 
the Child Abuse Amendments of 1984 is 
that the former is implemented and 
enforced directly by the Federal 
government, whereas the latter, within 
the framework of the Child Abuse 
Prevention and Treatment Act, relies on 
State implementation and enforcement 
regarding individual instances of child 
absue and neglect (which includes 
medical neglect, which, in turn, includes 
the withholding of medically indicated 
treatment from disabled infants with life 
threatening conditions). The section 504- 
based system, thus, is fully compatible 
with the Child Abuse Amendments of 
1984 approach, but has the additional 
element of a compliance mechanism of 
direct Federal intervention as a “back- 
up” to the mechanisms of Infant Care 
Review Committees (where 
implemented) and child protective 
services systems. 

The Department believes that the 
compatibility of these two authorities 
strongly suggests the utility of assuring. 
if both are operational, that they are 
fully coordinated. The Department's 
goal in pursuing, through litigation, 
reinstatement of the section 504-based 
authority, is to clear the way for action 
to forge such an effective 
interrelationship between the two 
authorities. 

But the Department also believes that 
it would conflict with clearly stated 
Congressional! intent to now undertake 
efforts to establish such an 
interrelationship in the context of this 
regulation. The legislative history of the 
Child Abuse Amendments clearly 
reflects a “policy of neutrality" 
concerning the section 504-based 
program. This final rule is fully in accord 
with this policy of neutrality. When the 
controversy regarding the section 504- 
based program is resolved in the context 
of the present litigation, the question of 
the most effective interrelationship 
between thé two authorities will, if the 
Department's position prevails, then be 
addressed. 

Other commenters questioned why 
the statutory formulation of disavowing 
any intent to “affect any right or 
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protection” under section 504 was 
expanded in the proposed rule to “affect 
any right, protection, procedure, or 
requirement” under the section 504 
regulations. The reason is simply that 
whereas the statute establishes broadly- 
worded rights and protections, the 
regulation, in addition to fleshing out 
those rights and protections, establishes 
enforceable procedures and 
requirements. Thus, the transition from 
the statutory “policy of neutrality” to the 
regulatory “policy of neutrality” gives 
rise to the inclusion of these regulatory 
procedures and requirements. For 
example, if 45 CFR 84.55 (the section 
504-based regulation that established 
certain procedures relating to health 
care for handicapped infants, but was 
invalidated by court order) is reinstated 
through further litigation, the procedures 
and requirements included in that 
section will be back in full force, 
unaffected by anything in this final rule. 
(It will then be for the Department to 
decide whether any changes in § 84.55 
should be made to establish the most 
effective interrelationship between the 
two authorities.) Nothing more or less is 
intended or effectuated by paragraph 
(e)(1). 

Paragraph (e)}(2) is a new provision; it 
did not appear in the proposed rule. 
Similar to paragraph (e)(1), paragraph 
(e)(2) adopts, for purposes of regulatory 
construction, a provision corresponding 
to the Act's statement of statutory 
construction. Section 127(b)} of the 1984 
Amendments states: 


No provision of this Act or any amendment 
made by this Act may be so construed as to 
authorize the Secretary or any other 
governmental entity to establish standards 
prescribing specific medical treatments for 
specific conditions, except to the extent that 
such standards are authorized by other laws. 


In response to suggestions from 
commenters, paragraph (e)(2) adopts in 
the regulation the same rule of 
construction in identical operative 
terms. 


Impact Analysis 


A number of commenters raised 
questions about possible costs and 
related impacts of these rules. Most 
common was a concern that the 
definitions created by these rules might 
lead to large numbers of cases involving 
costly treatments. Others expressed 
concern as to who might pay for the 
costs of expensive treatment. A few 
pointed out that early treatment could 
avoid even more costly future treatment 
in some cases. And a number expressed 
concerns over administrative aspects of 
these rules, such as involvement of child 
abuse agencies or creation of infant care 
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review committees, which might create 
substantial administrative or legal costs, 
including disruption of existing 
arrangements. 

Our view was, and remains, that these 
rules are not likely to result in an 
“annual effect on the economy of $100 
million or more”, or a “significant 
economic impact on a substantial 
number” of health care providers, as 
provided in Executive Order 12291 and 
the Regulatory Flexibility Act, 
respectively. We have, as previously 
discussed, eliminated many of the 
definitions which gave rise to these 
concerns. 

More importantly, the role of these 
rules in the larger context of medical 
care for infants is minor. Nonetheless, 
there are large costs involved in medical 
care of infants with life-threatening 
conditions and we agree that such costs 
are in the aggregate quite high. Our 
point was simply that the costs of a rule 
include only those costs which the rule 
itself causes, and aggressive and 
sometimes quite costly care for such 
infants is already an established and 
growing feature of the American health 
care system, quite apart from passage of 
the Child Abuse Amendments of 1984. 


The Larger Context of Newborn Care 


Early in this century, very large 
advances in public health measures and 
medical treatment led to significant 
reductions in infant mortality and a huge 
increase in life expectancy. In recent 
years such advances have continued. 
From 1970 to 1980, infant deaths per 
thousand live births dropped from 20 to 
13. In the same period, fetal death rates 
dropped form 14 to 9 per 100,000 live 
births, and neonatal deaths from 15 to 8 
per thousand live births. Similar 
reductions continue in the 1980's. 

These recent advances reflect a 
variety of factors ranging from generally 
better nutrition, improved access to 
medical care both pre and post-partum, 
advances in diagnosis and treatment, 
new surgical techniques, and improved 
organization and management of infant 
care (as reflected in the creation of 
“tertiary care” hospital units 
specializing in intensive neonatal care). 
Many of these most recent advances do 
not involve saving the lives of normal 
infants brought to normal term—those 
infants were already surviving. Instead, 
we are now routinely saving infants 
who would surely have died even a 
decade ago. 

Such improvements are costly. One 
recent study points out that the great 
majority of cases (80%) at a tertiary care 
center are relatively inexpensive 
(costing an average of $8,000) but that — 
most of the rest cost $20,000 or more and 


some involve hospital costs in the 
hundreds of thousands of dollars. Cost 
of hospital treatment for all these 
infants averages over $20,000. Further, 
some of the infants who now survive 
will require costly services for the rest 
of their lives. 

About 242% of all births involve a 
significant physical defect of some kind. 
Most of these, however, are not life 
threatening and do not require 
immediate, major medical intervention. 
For example, club foot and cleft lip and 
palate are among the most common 
defects, as are a variety of heart defects. 
Children with birth defects affecting 
mental functions such as Down 
Syndrome or Spina Bifida, are much 
rarer. Indeed, the majority of the most 
expensive infant care cases come from 
the 40,000 infants born each year with 
birth weights of 1500 grams or less who 
are normal in other respects. In many 
cases their care will involve life and 
death decisions, and some fraction of 
these will pose ethical and medical 
dilemmas, such as whether a particular 
child can be treated effectively or 
without inhumane pain and suffering. 
The crucial point is that virtually all 
such infants now, and in the future will, 
receive ‘‘state of the art” medical care, 
often at great expense, quite irrespective 
of the new statutory provisions of this 
rule. 

Similarly, the vast majority of these 
infants have their care paid for by 
private health insurance or, in a 
minority of cases, by the Medicaid 
program. 

The Maternal and Child Health Block 
Grant and other State funds can also 
pay for care, at State discretion. Some 
smal] fraction of parents do not have 
sufficient insurance coverage, or will 
face subsequent costs not covered by 
any medical insurance. Again, these 
problems exist quite irrespective of the 
new statutory provision or this rule. (In 
response to a Congressional mandate, 
the Department is preparing a special 
report dealing with financial resources 
for care of disabled infants with life- 
threatening conditions.) 


Overall Effects of the Statute and Rule 


Against this backdrop, the statute and 
this rule can readily be placed in 
perspective. In some unknown but very 
small fraction of infants, medically 
indicated treatment may have been or 
would have been withheld but for the 
response to the “Baby Doe” cases 
(including not only the law and this rule, 
but also public awareness and prior 
rules). However, the great majority of 
expensive interventions would occur— 
and are already occurring at annual 
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costs in the range of several billion 
dollars—regardless of this change. 

A considerable number of examples 
were used by commenters asserting that 
the statute or the rule would force 
inappropriate medical intervention, 
would force unnecessary and expensive 
evaluation by expert physicians and 
referral to expert facilities (e.g., neonatal 
tertiary care centers), or even 
inappropriate care for infants who were 
dying and for whom attempted 
treatment would be inhumane. Our 
response to these allegations is found 
elsewhere in this preamble. However, 
even if these assertions had all been 
correct, the examples involved rare 
conditions for which the potentially 
affected population is extremely small. 
Regardless, the changes made in this 
final rule should eliminate any doubt on 
this point. 

Other commenters argued that the 
statute or rule would force use of truly 
experimental research procedures. 
Nothing in the statute or rule forces use 
of experimental procedures. To the 
contrary, medical ethics, federal 
regulations, and many State laws 
require that patients (or their parents) 
provide “informed consent” based on 
free choice and without coercion when 
physicians propose human 
experimentation. These rules do not 
require such experimentation. 

Some commenters raised the 
possibility that the potential for legal 
action would lead to inappropriate 
“defensive” practices such as treatment 
of infants who were in fact dying and for 
whom attempted treatment would be 
inhumane. Such a possibility clearly 
exists, simply because human decisions 
are never perfect. Moreover, prudent 
persons would take care not to expose 
themselves to possible governmental or 
legal challenge and one way to do so is 
to pursue treatment in cases right on the 
“margin.” However, substantial 
protection against such challenges 
arises from the deference provided 
reasonable medical judgment by the 
statute; it would be purely speculative to 
assume that any substantial number of 
inappropriate interventions would be 
caused by the statute. Regardless, we do 
not believe that anything in the rule 
requires or fosters such a result. 

We cannot make a confident estimate 
as to just how many cases there may be 
in which either the statute or the rule 
would make a difference. No comments 
provided a sound basis for such 
estimates. However, only a very small 
fraction of births involve any serious 
question of survival. Of these, only a 
fraction would not be treated 
appropriately under current medical 
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practice, and would involve even a 
potential allegation of medical neglect. 
These considerations suggest that the 
potential number of cases which the 
sjatute might impact is not large. The 
number differentially affected by any 
particular wording of the rule itself 
would be far smaller. Taking into 
account typical costs of treatment for 
infants requiring intensive neonatal 
care, we conclude that the total costs 
due to the rule would not reach the 
thresholds of the Executive Order. 


Procedural, Legal, and Administrative 
Costs 


Similar reasoning applies to 
procedural and administrative costs. 
Here, we agree that the statute may 
make a larger relative difference, since 
it newly involves most States’ child 
abuse agency and procedures, and 
encourages hospitals to create new 
Infant Care Review Committees. And 
here the relevant universe includes not 
only the cases where decisions are 
different, but also the potentially far 
larger number of cases undergoing 
review as well as the need to train staff 
and develop procedures. 

With respect to the State agencies, 
real or suspected cases of abuse are 
already handled routinely. Infant care 
cases, though involving complex 
medical issues which may require the 
use of medical consultants, are no 
different in principle than other cases. 
And, as pointed out above, medical 
neglect is already covered by State 
laws. Federal grants to State agencies 
have increased from $6.7 million in 
fiscal:year 1984 to $9 million plus $3 
million specifically for implementation 
of these new requirements in fiscal year 
1985. While we do not have a 
quantitative estimate of incremental 
costs to State agencies at this time, we 
do not believe that a serious resource 
problem exists. 

With the emphasis on the voluntary 
nature of the suggested guidelines for 
Infant Care Review Committees, most of 
the specific concerns as to disruption of 
or overlap with other hospital functions 
should be eliminated. Many hospitals 
already have some kind of review 
process, and the number of committees, 
though small, has increased in recent 
years. Others will elect to create a new 
process, similar if not identical to our 
guidelines. Because any such process is 
voluntary, costs are not caused by this 
rule. Regardless, in the light of extensive 
parental, medical, and other 
consultative involvement which almost 
invariably occurs already in extreme 
cases, net additional resources need not 
be large. This is particularly so because 
the clearinghouses which the 


Department is funding will make 
obtaining expert medical advice. and 
information relatively easy. Relative to 
both overall hospital revenues and 
resources devoted to intensive care of 
infants, these costs should be 
exceedingly low. 

Legal and enforcement costs for cases 
in controversy will depend largely on 
the number of violations and suspected 
violations of the law. Very few cases 
should require legal action to assure 
needed treatment, particularly if Infant 
Care Review Committees or alternative 
arrangements perform their duties 
conscientiously. 


Conclusion 


In the light of the factors discussed 
above, the Department has determined 
that this is not a major rule under E.O. 
12291, and certifies that a regulatory 
flexibility analysis is not required. 


Paperwork Reduction Act 


Under the Paperwork Reduction Act 
of 1980 the Department is required to 
submit to the Office of Management and 
Budget (OMB) for review and approval 
any information collection requirements 
in a proposed or final rule. The 
Department did submit § 1340.15 of the 
NPRM to OMB for their review under 
section 3504(h) of the Paperwork 
Reduction Act of 1980, and OMB 
assigned a control number (0980-0165). 
However, since the requirements are 
being revised by adding a new 
§ 1340.15(c)(3) and expanding 
§ 1340.15(c)(4), we are required to 
resubmit the information collection 
requirements contained in § 1340.15 to 
OMB for their approval. A notice will be 
published in the Federal Register when 
approval is obtained. 


List of Subjects in 45 CFR Part 1340 


Child welfare, Disabled, Family 
violence, Grants programs-health, Grant 
programs-social programs. 

(Catalog of Federal Domestic Assistance 
Program No. 13.628, Child Abuse and Neglect 
Prevention and Treatment) 


For the reasons set forth in the 
preamble, 45 CFR Part 1340 is amended 
as follows: 

1. The Table of Contents is amended 
by adding a new section, § 1340.15 
“Services and treatment for disabled 
infants,” and a new listing “Appendix— 
Interpretative Guidelines Regarding 45 
CFR 1340.15—Services and Treatment 
for Disabled Infants.” As revised, the 
table of contents reads as follows. 
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PART 1340—CHILD ABUSE AND 
NEGLECT PREVENTION AND 
TREATMENT 


Subpart A—Generai Provisions 


Sec. 

1340.1 Purpose and scope. 

1340.2 Definitions. 

1340.3 Applicability of Department-wide 
regulations. 

1340.4 Coordination requirements. 


Subpart B—Grants to States 


1340.10 
1340.11 
1340.12 
1340.13 


Purpose of this subpart. 

Allocation of funds available. 

Application process. 

Approval of applications. 

1340.14 Eligibility requirements. 

1340.15 Services and treatment for disabled 
infants. 

Subpart C—Discretionary Grants and 

Contracts 


1340.20 Confidentiality. 


Appendix—interpretative Guidelines 
Regarding 45 CFR 1340.15—Services and 
Treatment for Disabled Infants. 


2. The authority citation for Part 1340 
is revised to read as follows: 

Authority: Child Abuse Prevention and 
Treatment Act, Pub. L. 93-247, 88 Stat. 4; Pub. 
L. 95-266, 92 Stat. 205. Sections 609-610; Pub. 
L. 97-35, 95 Stat. 488; Pub. L. 98-457, 98 Stat. 
1749 (42 U.S.C. 5101 et seq. and 42 U.S.C. 5101 
note}. 


3. The introductory text of § 1340.14, 
Eligibility requirements is revised to 
read as follows: 


§ 1340.14 Eligibility requirements. 


In order for a State to qualify for an 
award under this subpart, the State must 
meet the requirements of § 1340.15 and 
satisfy each of the following 
requirements: 

4. A new § 1340.15 is added to Subpart 
B—Grants to States, to read as follows: 


§ 1340.15 Services and treatment for 
disabled infants. 

(a) Purpose. The regulations in this 
section implement certain provisions of 
the Child Abuse Amendments of 1984, 
including section 4(b)(2)(K) of the Child 
Abuse Prevention and Treatment Act 
governing the protection and care of 
disabled infants with life-threatening 
conditions. 

(b) Definitions. (1) The term “medical 
neglect” means the failure to provide 
adequate medical care in the context of 
the definitions of “child abuse and 
neglect” in section 3 of the Act and 
§ 1340.2(d) of this part. The term 
“medical neglect" includes, but is not 
limited to, the withholding of medically 
indicated treatment from a disabled 
infant with a life-threatening condition. 
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(2) The term “withholding of 
medically indicated treatment” means 
the failure to respond to the infant's life- 
threatening conditions by providing 
treatment (including appropriate 
nutrition, hydration, and medication) 
which, in the treating physician's (or 
physicians’) reasonable medical 
judgment, will be most likely to be 
effective in ameliorating or correcting all 
such conditions, except that the term 
does not include the failure to provide 
treatment (other than appropriate 
nutrition, hydration, or medication) to 
an infant when, in the treating 
physician's (or physicians’) reasonable 
medical judgment any of the following 
circumstances apply: 

(i) The infant is chronically and 
irreversibly comatose: 

(ii) The provision of such treatment 
would merely prolong dying, not be 
effective in ameliorating or correcting all 
of the infant's life-threatening 
conditions, or otherwise be futile in 
terms of the survival of the infant; or 

(iii) The provision of such treatment 
would be virtually futile in terms of the 
survival of the infant and the treatment 
itself under such circumstances would 
be inhumane. 

(3) Following are definitions of terms 
used in paragraph (b)(2) of this section: 

(i) The term “infant” means an infant 
less than one year of age. The reference 
to less than one year of age shall not be 
construed to imply that treatment should 
be changed or discontinued when an 
infant reaches one year of age, or to 
affect or limit any existing protections 
available under State laws regarding 
medical neglect of children over one 
year of age. In addition to their 
applicability to infants less than one 
year of age, the standards set forth in 
paragraph (b)(2) of this section should 
be consulted thoroughly in the 
evaluation of any issue of medical 
neglect involving an infant older than 
one year of age who has been 
continuously hospitalized since birth, 
who was born extremely prematurely, or 
who has a long-term disability. 

(ii) The term “reasonable medical 
judgment” means a medical judgment 
that would be made by a reasonably 
prudent physician, knowledgeable about 
the case and the treatment possibilities 
with respect to the medical conditions 
involved. 

(c) Eligibility Requirements. (1) In 
addition to the other eligibility 
requirements set forth in this Part, to 
qualify for a grant under this section, a 
State must have programs, procedures, 
or both, in place within the State’s child 
protective service system for the 
purpose of responding to the reporting of 
medical neglect, including instances of 


withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions. 

(2) These programs and/or procedures 
must provide for: 

(i) Coordination and consultation with 
individuals designated by and within 
appropriate health care facilities; 

(ii) Prompt notification by individuals 
designated by and within appropriate 
health care facilities of cases of 
suspected medical neglect (including 
instances of the withholding of 
medically indicated treatment from 
disabled infants with life-threatening 
conditions); and 

(iii) The authority, under State law, for 
the State child protective service system 
to pursue any legal remedies, including 
the authority to initiate legal 
proceedings in a court of competent 
jurisdiction, as may be necessary to 
prevent the withholding of medically 
indicated treatment from disabled q 
infants with life-threatening conditions. 

(3) The programs and/or procedures 
must specify that the child protective 
services system will prompty contact 
each health care facility to obtain the 
name, title, and telephone number of the 
individual(s) designated by such facility 
for the purpose of the coordination, 
consultation, and notification activities 
identified in paragraph (c)(2) of this 
section, and will at least annually 
recontact each health care facility to 
obtain any changes in the designations. 

(4) These programs and/or procedures 
must be in writing and must conform 
with the requirements of section 4(b)(2) 
of the Act and § 1340.14 of this part. 

In connection with the requirement of 
conformity with the requirements of 
section 4(b)(2) of the Act and § 1340.14 
of this part, the programs and/or 
procedures must specify the procedures 
the child protective services system will 
follow to obtain, in a manner consistent 
with State law: 

(i) Access to medical records and/or 
other pertinent information when such 
access is necessary to assure an 
appropriate investigation of a report of 
medical neglect (including instances of 
withholding of medically indicated 
treatment from disabled infants with life 
threatening conditions); and 

(ii) A court order for an independent 
medical examination of the infant, or 
otherwise effect such an examination in 
accordance with processes established 
under State law, when necessary to 
assure an appropriate resolution of a 
report of medical neglect (including 
instances of withholding of medically 
indicated treatment from disabled 
infants with life threatening conditions). 
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(5) The eligibility requirements 
contained in this section shall be 
effective October 9, 1985. 

(d) Documenting eligibility. (1) In 
addition to the information and 
documentation required by and 
pursuant to § 1340.12(b) and (c), each 
State must submit with its application 
for a grant sufficient information and 
documentation to permit the 
Commissioner to find that the State is in 
compliance with the eligibility 
requirements set forth in paragraph (c) 
of this section. 

(2) This information and 
documentation shall include: 

(i) A copy of the written programs 
and/or procedures established by, and 
followed within, the State for the 
purpose of responding to the reporting of 
medical neglect, including instances of 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions: 

(ii) Documentation that the State has 
authority, under State law, for the State 
child protective service system to pursue 
any legal remedies, including the 
authority to inititate legal proceedings in 
a court of competent jurisdiction, as may 
be necessary to prevent the withholding 
of medically indicated treatment from 
disabled infants with life-threatening 
conditions. This documentation shall 
consist of: 

(A) A copy of the applicable 
provisions of State statute(s); or 

(B) A copy of the applicable 
provisions of State rules or regulations, 
along with a copy of the State statutory 
provisions that provide the authority for 
such rules or regulations; or 

(C) A copy of an official, numbered 
opinion of the Attorney General of the 
State that so provides, along with a copy 
of the applicable provisions of the State 
statute that provides a basis for the 
opinion, and a certification that the 
official opinion has been distributed to 
interested parties within the State, at 
least including all hospitals; and 

(iii) Such other information and 
documentation as the Commissioner 
may require. 

(e) Regulatory construction. (1) No 
provision of this section or part shall be 
construed to affect any right, protection, 
procedures, or requirement under 45 
CFR Part 84, Nondiscrimination in the 
Basis of Handicap in Programs and 
Activities Receiving or Benefiting from 
Federal Financial Assistance. 

(2) No provision of this section or part 
may be so construed as to authorize the 
Secretary or any other governmental 
entity to establish standards prescribing 
specific medical treatments for specific 
conditions, except to the extent that 
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such standards are authorized by other 
laws or regulations. 

5. 45 CFR Part 1340 is further amended 
by adding at the end thereof the 
following Appendix: 


APPENDIX TO PART 1340— 
Interpretative Guidelines Regarding 45 
CFR 1340.15—Services and Treatment 
for Disabled Infants 


This appendix sets forth the Department's 
interpretative guidelines regarding several 
terms that appear in the definition of the term 
“withholding of medically indicated 
treatment” in section 3(3) of the Child Abuse 
Prevention and Treatment Act, as amended 
by section 121(3) of the Child Abuse 
Amendments of 1984. This statutory 
definition is repeated in § 1340.15(b)(2) of the 
final rule. 

The Department's proposed rule to 
implement those provisions of the Child 
Abuse Amendments of 1984 relating to 
services and treatment for disabled infants 
included a number of proposed clarifying 
definitions of several terms used in the 
statutory definition. The preamble to the 
proposed rule explained these proposed 
clarifying definitions, and in some cases used 
examples of specific diagnoses to elaborate 
on meaning. 

During the comment period on the 
proposed rule, many commenters urged 
deletion of these clarifying definitions and 
avoidance of examples of specific diagnoses. 
Many commenters also objected to the 
specific wording of some of the proposed 
clarifying definitions, particularly in 
connection with the proposed use of the word 
“imminent” to describe the proximity in time 
at which death is anticipated regardless of 
treatment in relation to circumstances under 
which treatment (other than appropriate 
nutrition, hydration and medication) need not 
be provided. A letter from the six principal 
sponsors of the “compromise amendment” 
which became the pertinent provisions of the 
Child Abuse Amendments of 1984 urged 
deletion of “imminent” and careful 
consideration of the other concerns 
expressed. 

After consideration of these 
recommendations, the Department decided 
not to adopt these several proposed clarifying 
definitions as part of the final rule. It was 
also decided that effective impiementation of 
the program established by the Child Abuse 
Amendments would be advanced by the 
Department stating its interpretations of 
several key terms in the statutory definition. 
This is the purpose of this appendix. 

The interpretative guidelines that follow 
have carefully considered comments 
submitted during the comment period on the 
proposed rule. These guidelines are set forth 
and explained without the use of specific 
diagnostic exmples to elaborate on meaning. 

Finally, by way of introduction, the 
Department does not seek to establish these 
interpretative guidelines as binding rules of 
law, nor to prejudge the exercise of 
reasonable medical judgment in responding 
to specific circurfistances. Rather, this 
guidance is intended to assist in interpreting 
the statutory definition so that it may be 


rationally and thoughtfully applied in specific 

contexts in a manner fully consistent with the 

legislative intent. 

1. In general: the statutory definition of 
“withholding of medically indicated 
treatment.” 

Section 1340.15(b)(2) of the final rule 
defines the term “withholding of medically 
indicated treatment” with a definition 
identical to that which appears in section 3(3) 
of the Act (as amended by section 121(3) of 
the Child Abuse Amendments of 1984). 

This definition has several main features. 
First, it establishes the basic principle that all 
disabled infants with life-threatening 
conditions must be given medically indicated 
treatment, defined in terms of action to 
respond to the infant's life-threatening 
conditions by providing treatment (including 
appropriate nutrition, hydration or 
medication) which, in the treating physician's 
(or physicians’) reasonable medical judgment, 
will be most likely to be effective in 
ameliorating or correcting all such conditions. 

Second, the statutory definition spells out 
three circumstances under which treatment is 
not considered “medically indicated.” These 
are when, in the treating physician's (or 
physicians’) reasonable medical judgment: 
—tThe infant is chronically and irreversibly 

comatose: 

—The provision of such treatment would 
merely prolong dying, not be effective in 
ameliorating or correcting all of the infant's 
life-threatening conditions, or otherwise be 
futile in terms of survival of the infant; or 

—The provision of such treatment would be 
virtually futile in terms of survival of the 
infant and the treatment itself under such 
circumstances would be inhumane. 


The third key feature of the statutory 
definition is that even when one of these 
three circumstances is present, and thus the 
failure to provide treatment is not a 
“withholding of medically indicated 
treatment,” the infant must nonetheless be 
provided with appropriate nutrition, 
hydration, and medication. 

Fourth, the definition’s focus on the 
potential effectiveness of treatment in 
ameliorating or correcting life-threatening 
conditions makes clear that it does not 
sanction decisions based on subjective 
opinions about the future “quality of life” of a 
retarded or disabled person. 

The fifth main feature of the statutory 
definition is that its operation turns 
substantially on the “reasonable medical 
judgment” of the treating physician or 
physicians. The term “reasonable medical 
judgment” is defined in § 1340.15(b)(3){ii) of 
the final rule, as it was in the Conference 
Committee Report on the Act, as a medical 
judgment that would be made by a 
reasonably prudent physician, 
knowledgeable about the case and the 
treatment possibilities with respect to the 
medical conditions involved. 

The Department's interpretations of key 
terms in the statutory definition are fully 
consistent with these basic principles 
reflected in the definition. The discussion that 
follows is organized under headings that 
generally correspond to the proposed 
clarifying definitions that appeared in the 
proposed rule but were not adopted in the 


final rule. The discussion also attempts to 
analyze and respond to significant comments 
received by the Department. 

2. The term “life-threatening condition”. 

Clause (b)(3)(ii) of the proposed rule 
proposed a definition of the term “‘life- 
threatening condition.” This term is used in 
the statutory definition in the following 
context: 

[T]he term “withholding of medically 
indicated treatment” means the failure to 
respond to the infant's /ife-threatening 
conditions by providing treatment (including 
appropriate nutrition, hydration, and 
medication) which, in the treating physician's 
or physicians’ reasonable medical judgment, 
will be most likely to be effective in 
ameliorating or correcting all such conditions 
[. except that] * * *. [Emphasis supplied]. 

It appears to the Department that the 
applicability of the statutory definition might 
be uncertain to some people in cases where a 
condition may not, strictly speaking, by itself 
be life-threatening, but where the condition 
significantly increases the risk of the onset of 
complications that may threaten the life of 
the infant. If medically indicated treatment is 
available for such a condition, the failure to 
provide it may result in the onset of 
complications that, by the time the condition 
becomes life-threatening in the strictest 
sense, will eliminate or reduce the potential 
effectiveness of any treatment. Such a result 
cannot, in the Department's view, be squared 
with the Congressional intent. 

Thus, the Department interprets the term 
“life-threatening condition” to include a 
condition that, in the treating physician's or 
physicians’ reasonable medical judgmeri, 
significantly increases the risk of the onset of 
complications that may threaten the life of 
the infant. 

In response to comments that the proposed 
rule's definition was potentially overinclusive 
by covering any condition that one could 
argue “may” become life-threatening, the 
Department notes that the statutory standard 
of “the treating physician's or physicians’ 
reasonable medical judgment” is 
incorporated in the Department's 
interpretation, and is fully applicable. 

Other commenters suggested that this 
interpretation would bring under the scope of 
the definition many irreversible conditions 
for which no corrective treatment is 
available. This is certainly not the intent. The 
Department's interpretation implies nothirg 
about whether, or what, treatment should be 
provided. It simply makes ciear that the 
criteria set forth in the statutory definition for 
evaluating whether, or what, treatment 
should be provided are applicable. That is 
just the start, not the end, of the analysis. The 
analysis then takes fully into account the 
reasonable medical judgment regarding 
potential effectiveness of possible treatments, 
and the like. 

Other comments were that it is 
unnecessary to state any interpretation 
because reasonable medical judgment 
commonly deems the conditions described as 
life-threatening and responds accordingly. 
HHS agrees that this is common practice 
followed under reasonable medical judgment, 
just as all the standards incorporated in the 





14890 


statutory definition reflect common practice 
followed under reasonable medical judgment. 
For the reasons stated above, however, the 
Department believes it is useful to say so in 
these interpretative guidelines. 

3. The term “treatment” in the context of 
adequate evaluation. 

Clause (b)(3){ii) of the proposed rule 
proposed a definition of the term “treatment.” 
Two separate concepts were dealt with in 
clause (A) and (B), respectively, of the 
proposed rule. Both of these clauses were 
designed to ensure that the Congressional 
intent regarding the issues to be considered 
under the analysis set forth in the statutory 
definition is fully effectuated. Like the 
guidance regarding “life-threatening 
condition,” discussed above, the 
Department's interpretations go to the 
applicability of the statutory analysis, not its 
result. 

The Department believes that Congress 
intended that the standard of following 
reasonable medical judgment regarding the 
potential effectiveness of possible courses of 
action should apply to issues regarding 
adequate medical evaluation, just as it does 
to issues regarding adequate medical 
intervention. This is apparent Congressional 
intent because Congress adopted, in the 
Conference Report's definition of “reasonable 
medical judgment,” the standard of adequate 
knowledge about the case and the treatment 
possibilities with respect to the medical 
condition involved. 

Having adequate knowledge about the case 
and the treatment possibilities involved is, in 
effect, step one of the process, because that is 
the basis on which “reasonable medical 
judgment” will operate to make 
recommendations regarding medical 
intervention. Thus, part of the process to 
determine what treatment, if any, “will be 
most likely to be effective in ameliorating or 
correcting” all life-threatening conditions is 
for the treating physician or physicians to 
make sure they have adequate information 
about the condition and adequate knowledge 
about treatment possibilities with respect to 
the condition involved. The standard for 
determining the adequacy of the information 
and knowledge is the same as the basic 
standard of the statutory definition: 
reasonable medical judgment. A reasonably 
prudent physician faced with a particular 
condition about which he or she needs 
additional information and knowledge of 
treatment possibilities would take steps to 
gain more information and knowledge by, 
quite simply, seeking further evaluation by, or 
consultation with, a physician or physicians 
whose expertise is appropriate to the 
condition(s) involved or further evaluation at 
a facility with specialized capabilities 
regarding the conditions(s) involved. 

Thus, the Department interprets the term 
“treatment” to include (but not be limited to) 
any further evaluation by, or consultation 
with, a physician or physicians whose 
expertise is appropriate to the condition(s) 
involved or further evaluation at a facility 
with specialized capabilities regarding the 
condition(s) involved that, in the treating 
physician's or physicians’ reasonable medical 
judgment, is needed to assure that decisions 
regarding medical intervention are based on 


adequate knowledge about the case and the 
treatment possibilities with respect to the 
medical conditions involved. 

This reflects the Department's 
interpretation that failure to respond to an 
infant's life-threatening conditions by 
obtaining any further evaluations or 
consultations that, in the treating physician's 
reasonable medical judgment, are necessary 
to assure that decisions regarding medical 
intervention are based on adequate 
knowledge about the case and the treatment 
possibilities involved constitutes a 
“withholding of medically indicated 
treatment.” Thus, if parents refuse to consent 
to such a recommendation that is based on 
the treating physician's reasonable medical 
judgment that, for example, further 
evaluation by a specialist is necessary to 
permit reasonable medical judgments to be 
made regarding medical intervention, this 
would be a matter for appropriate action by 
the child protective services system. 

In response to comments regarding the 
related provision in the proposed rule, this 
interpretative guideline makes quite clear 
that this interpretation does not deviate from 
the basic principle of reliance on reasonable 
medical judgment to determine the extent of 
the evaluations necessary in the particular 
case. Commenters expressed concerns that 
the provision in the proposed rule would 
intimidate physicians to seek transfer of 
seriously ill infants to tertiary level facilities 
much more often than necessary, potentially 
resulting in diversion of the limited capacities 
of these facilities away from those with real 
needs for the specialized care, unnecessary 
separation of infants from their parents when 
equally beneficial treatment could have been 
provided at the community or regional 
hospital, inappropriate deferral of therapy 
while time-consuming arrangements can be 
affected, and other counterproductive 
ramifications. The Department intended no 
intimidation, prescription or similar influence 
on reasonable medical judgment, but rather, 
intended only to affirm that it is the 
Department's interpretation that the 
reasonable medical judgment standard 
applies to issues of medical evaluation, as 
well as issues of medical intervention. 

4. The term “treatment” in the context of 
multiple treatments. 

Clause (b)(3){iii)(B) of the proposed rule 
was designed to clarify that, in evaluating the 
potential effectiveness of a particular medical 
treatment or surgical procedure that can only 
be reasonably evaluated in the context of a 
complete potential treatment plan, the 
“treatment” to be evaluated under the 
standards of the statutory definition includes 
the multiple medical treatments and/or 
surgical procedures over a period of time that 
are designed to ameliorate or correct a life- 
threatening condition or conditions. Some 
commenters stated that it could be construed 
to require the carrying out of a long process 
of medical treatments or surgical procedures 
regardless of the lack of success of those 
done first. No such meaning is intended. 

The intent is simply to characterize that 
which must be evaluated under the standards 
of the statutory definition, not to imply 
anything about the results of the evaluation. 
If parents refuse consent for a particular 
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medical treatment or surgical procedure that 
by itself may not correct or ameliorate all 
life-threatening conditions, but is 
recommended as part of a total plan that 
involves multiple medical treatments and/or 
surgical procedures over a period of time 
that, in the treating physician's reasonable 
medical judgment, will be most likely to be 
effective in ameliorating or correcting all 
such conditions, that would be a matter for 
appropriate action by the child protective 
services system. 

On the other hand, if, in the treating 
physician's reasonable medical judgment, the 
total plan will, for example, be virtually futile 
and inhumane, within the meaning of the 
statutory term, then there is no “withholding 
of medically indicated treatment.” Similarly, 
if a treatment plan is commenced on the 
basis of a reasonable medical judgment that 
there is a good chance that it will be 
effective, but due to a lack of success, 
unfavorable complications, or other factors, it 
becomes the treating physician’s reasonable 
medical judgment that further treatment in 
accord with the prospective treatment plan, 
or alternative treatment, would be futile, then 
the failure to provide that treatment would 
not constitute a “withholding of medically 
indicated treatment.” This analysis does not 
divert from the reasonable medical judgment 
standard of the statutory definition; it simply 
makes clear the Department's interpretation 
that the failure to evaluate the potential 
effectiveness of a treatment plan as a whole 
would be inconsistent with the legislative 
intent. 

Thus, the Department interprets the term 
“treatment” to include (but not be limited to) 
multiple medical treatments and/or surgical 
procedures over a period of time that are 
designed to ameliorate or correct a life- 
threatening condition or conditions. 

5. The term “merely prolong dying.” 

Clause (b)(3)(v) of the proposed rule 
proposed a definition of the term “merely 
prolong dying,” which appears in the 
statutory definition. The proposed rule’s 
provision stated that this term “refers to 
situations where death is imminent and 
treatment will do no more than postpone the 
act of dying.” 

Many commenters argued that the 
incorporation of the word “imminent,” and its 
connotation of immediacy, appeared to 
deviate from the Congressional intent, as 
developed in the course of the lengthy 
legislative negotiations, that reasonable 
medical judgments can and do result in 
nontreatment decisions regarding some 
conditions for which treatment will do no 
more than temporarily postpone a death that 
wiil occur in the near future, but not 
necessarily within days. The six principal 
sponsors of the compromise amendment also 
strongly urged deletion of the word 
“imminent.” 

The Department's use of the term 
“imminent” in the proposed rule was not 
intended to convey a meaning not fully 
consonant with the statute. Rather, the 
Department intended that the word 
“imminent” would be applied in the context 
of the condition involved, and in such a 
context, it would not be understood to specify 
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a particular number of days. As noted in the 
preamble to the proposed rule, this 
clarification was proposed to make clear that 
the “merely prolong dying” clause of the 
statutory definition would not be applicable 
to situations where treatment will not totally 
correct a medical condition but will give a 
patient many years of life. The Department 
continues to hold to this view. 

To eliminate the type of misunderstanding 
evidenced in the comments, and to assure 
consistency with the statutory definition, the 
word “imminent” is not being adopted for 
purposes of these interpretative guidelines. 

The Department interprets the term 
“merely prolong dying” as referring to 
situations where the prognosis is for death 
and, in the treating physician's (or 
physicians’) reasonable medical judgment, 
further or alternative treatment would not 
alter the prognosis in an extension of time 
that would not render the treatment futile. 

Thus, the Department continues to interpret 
Congressional intent as not permitting the 
“merely prolong dying” provision to apply 
where many years of life will result from the 
provision of treatment, or where the 
prognosis is not for death in the near future, 
but rather the more distant future. The 
Department also wants to make clear it does 
not intend the connotations many 
commenters associated with the word 
“imminent.” In addition, contrary to the 
impression some commenters-eppeared to 
have regarding the proposed rule, the 
Department's interpretation is that 
reasonable medical judgments will be formed 
on the basis of knowledge about the 
condition(s) involved, the degree of 
inevitability of death, the probable effect of 
any potential treatments, the projected time 
period within which death will probably 
occur, and other pertinent factors. 

6. The term “not be effective in 
ameliorating or correcting all of the infant's 
life threatening conditions” in the context of 
a future life-threatening condition. 

Clause (b)(3)(vi) of the proposed rule 
proposed a definition of the term “not be 
effective in ameliorating or correcting all the 
infant's life-threatening conditions” used in 
the statutory definition of “withholding of 
medically indicated treatment.” 

The basic point made by the use of this 
term in the statutory definition was explained 
in the Conference Committee Report: 

Under the definition, if a disabled infant 
suffers from more than one life-threatening 
condition and, in the treating physician's or 
physicians’ reasonable medical judgment, 
there is no effective treatment for one of 
those conditions, then the infant is not 
covered by the terms of the amendment 
(except with respect to appropriate nutrition, 
hydration, and medication) concerning the 
withholding of medically indicated treatment. 


H. Conf. Rep. No. 1038, 98th Cong., 2d Sess. 41 
(1980). 

This clause of the proposed rule dealt with 
the application of this concept in two 
contexts: first, when the nontreatable 
condition will not become life-threatening in 
the near future, and second, when 
humaneness makes palliative treatment 
medically indicated. 

With respect to the context of a future life- 
threatening condition, it is the Department's 


interpretation that the term “not be effective 
in ameliorating or correcting all of the infant's 
life-threatening conditions” does not permit 
the withholding of treatment on the grounds 
that one or more of the infant's life- 
threatening conditions, although not life- 
threatening in the near future, will become 
life-threatening in the more distant future. 

This clarification can be restated in the 
terms of the Conference Committee Report 
excerpt, quoted just above, with the italicized 
words indicating the clarification, as follows: 
Under the definition, if a disabled infant 
suffers from more than one life-threatening 
condition and, in the treating physician's or 
physicians’ reasonable medical judgment, 
there is no effective treatment for one of 
these conditions that threatens the life of the 
infant in the near future, then the infant is not 
covered by the terms of the amendment 
(except with respect to appropriate nutrition, 
hyrdation, and medication) concerning the 
withholding of medically indicated treatment; 
but if the nontreatable condition will not 
become life-threatening until the more 
distant future, the infant is covered by the 
terms of the amendment. 

Thus, this interpretative guideline is simply 
a corollary to the Department's interpretation 
of “merely prolong dying,” stated above, and 
is based on the same understanding of 
Congressional intent, indicated above, that if 
a condition will not become life-threatening 
until the more distant future, it should not be 
the basis for withholding treatment. 

Also for the same reasons explained above, 
the word “imminent” that appeared in the 
proposed definition is not adopted for 
purposes of this interpretative guideline. The 
Department makes no effort to draw an exact 
line to separate “near future” from “more 
distant future.” As noted above in connection 
with the term “merely prolong dying,” the 
statutory definition provides that it is for 
reasonable medical judgment, applied to the 
specific condition and circumstances 
involved, to determine whether the prognosis 
of death, because of its nearness in time, is 
such that treatment would not be medically 
indicated. 

7. The term “not be effective in 
ameliorating or correcting all life-threatening 
conditions" in the context of palliative 
treatment. 

Clause (b)(3)(iv)(B) of the proposed rule 
proposed to define the term “not be effective 
in ameliorating or correcting all life- 
threatening conditions” in the context where 
the issue is not life-saving treatment, but 
rather palliative treatment to make a 
condition more tolerable. An example of this 
situation is where an infant has more than 
one life-threatening condition, at least one of 
which is not treatable and will cause death in 
the near future. Palliative treatment is 
available, however, that will, in the treating 
physician's reasonable medical judgment, 
relieve severe pain associated with one of the 
conditions. If it is the treating physician's 
reasonable medical judgment that this 
palliative treatment will ameliorate the 
infant's overal/ condition, taking all 
individual conditions into account, even 
though it would not ameliorate or correct 
each condition, then this palliative treatment 
is medically indicated. Simply put, in the 
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context of ameliorative treatment that will 
make a condition more tolerable, the term 
“not be effective in ameliorating or correcting 
all life-threatening conditions” should not be 
construed as meaning each and every 
condition, but rather as referring to the 
infant's overa// condition. 

HHS believes Congress did not intend to 
exclude humane treatment of this kind from 
the scope of “medically indicated treatment.” 
The Conference Committee Report 
specifically recognized that “it is appropriate 
for a physician, in the exercise of reasonable 
medical judgment, to consider that factor 
[humaneness] in selecting among effective 
treatments.” H. Conf. Rep. No. 1038, 98th 
Cong., 2d Sess. 41 (1984). In addition, the 
articulation in the statutory definition of 
circumstances in which treatment need not 
be provided specifically states that 
“appropriate nutrition, hydration, and 
medication” must nonetheless be provided. 
The inclusion in this proviso of medication, 
one (but not the only) potential palliative 
treatment to relieve severe pain, corroborates 
the Department's interpretation that such 
palliative treatment that will ameliorate the 
infant's overall condition, and that in the 
exercise of reasonable medical judgment is 
humane and medically indicated, was not 
intended by Congress to be outside the scope 
of the statutory definition. 

Thus, it is the Department's interpretation 
that the term “not be effective in ameliorating 
or correcting all of the infant's life- 
threatening conditions” does not permit the 
withholding of ameliorative treatment that, in 
the treating physician's or physicians’ 
reasonable medical judgment, will make a 
condition more tolerable, such as providing 
palliative treatment to relieve severe pain, 
even if the overall prognosis, taking all 
conditions into account, is that the infant will 
not survive. 

A number of commenters expressed 
concerns about some of the examples 
contained in the preamble of the proposed 
rule that discussed the proposed definition 
relating to this point, and stated that, 
depending on medical complications, exact 
prognosis, relationships to other conditions, 
and other factors, the treatment suggested in 
the examples might not necessarily be the 
treatment that reasonable medical judgment 
would decide would be most likely to be 
effective. In response to these comments, 
specific diagnostic examples have not been 
included in this discussion, and this 
interpretative guideline makes clear that the 
“reasonable medical judgment” standard 
applies on this point as well. 

Other commenters argued that an 
interpretative guideline on this point is 
unnecessary because reasonable medical 
judgment would commonly provide 
ameliorative or palliative treatment in the 
circumstances described. The Department 
agrees that such treatment is common in the 
exercise of resaonable medical judgment, but 
believes it useful, for the reasons stated, to 
provide this interpretative guidance. 

8. The term “virtually futile”. 

Clause (b)(3)(vii) of the proposed rule 
proposed a definition of the term “virtually 
futile” contained in the statutory definition. 
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The context of this term in the statutory 
definition is: 

[T]he term “withholding of medically 
indicated treatment” * * * does not 
include the failure to provide treatment (other 
than appropriate nutrition, hydration, or 
medication) to an infant when, in the treating 
physician's or physicians’ reasonable medical 
judgment,* * * the provision of such 
treatment would be virtua/ly futile in terms 
of the survival of the infant and the treatment 
itself under such circumstances would be 
inhumane. Section 3(3)(C) of the Act 
{emphasis supplied]. 

The Department interprets the term 
“virtually futile” to mean that the treatment is 
highly unlikely to prevent death in the near 
future. 

This interpretation is similar to those 
offered in connection with “merely prolong 
dying” and “not be effective in ameliorating 
or correcting all life-threatening conditions” 
in the context of a future life-threatening 
condition, with the addition of a 
characterization of likelihood that 
corresponds to the statutory word “virtually.” 
For the reasons explained in the discussion of 
“merely prolong dying,” the word “imminent” 
that was used in the proposed rule has not 
been adopted for purposes of this 
interpretative guideline. 

Some commenters expressed concern 
regarding the words “highly unlikely,” on the 
grounds that such certitude is often medically 
impossible. Other commenters urged that a 
distinction should be made between 
generally utilized treatments and 
experimental treatments. The Department 
does not believe any special clarifications are 
needed to respond to these comments. The 
basic standard of reasonable medical 
judgment applies to the term “virtually 
futile.” The Department's interpretation does 
not suggest an impossible or unrealistic 
standard of certitude for any medical 
judgment. Rather, the standard adopted in the 
law is that there be a “reasonable medica! 
judgment.” Similarly, reasonable medical 
judgment is the standard for evaluating 
potential treatment possibilities on the basis 
of the actual circumstances of the case. HHS 
does not believe it would be helpful to try to 
establish distinctions based on 
characterizations of the degree of general 
usage, extent of validated efficacy data, or 
other similar factors. The factors considered 
in the exercise of reasonable medical 
judgment, including any factors relating to 
human subjects experimentation standards, 
are not disturbed. 

9. The term “the treatment itself under 
such circumstances would be inhumane.” 

Clause (b)(3)(viii) of the proposed rule 
proposed a definition of the term “the 
treatment itself under such circumstances 
would be inhumane,” that appears in the 
statutory definition. The context of this term 
in the statutory definition is that it is not a 
“withholding of medically indicated 
treatment” to withhold treatment (other than 
appropriate nutrition, hydration, or 
medication) when, in the treating physician's 
reasonable medical judgment, “the provision 
of such treatment would be virtually futile in 
terms of the survival of the infant and the 
treatment itself under such circumstances 
would be inhumane.” § 3(3}(C) of the Act. 


The Department interprets the term “the 
treatment itself under such circumstances 
would be inhumane” to mean the treatment 
itself involves significant medical 
contraindications and/or significant pain and 
suffering for the infant that clearly outweigh 
the very slight potential benefit of the 
treatment for an infant highly unlikely to 
survive. (The Department further notes that 
the use of the term “inhumane” in this 
context is not intended to suggest that 
consideration of the humaneness of a 
particular treatment is not legitimate in any 
other context; rather, it is recognized that it is 
appropriate for a physician, in the exercise of 
reasonable medical judgment, to consider 
that factor in selecting among effective 
treatments.) 

Other clauses of the statutory definition 
focus on the expected resu/t of the possible 
treatment. This provision of the statutory 
definition adds a consideration relating to the 
process of possible treatment. It recognizes 
that in the exercise of reasonable medical 
judgment, there are situations where, 
although there is some slight chance that the 
treatment will be beneficial to the patient 
(the potential treatment is considered 
virtually futile, rather than futile), the 
potential benefit is so outweighed by 
negative factors relating to the process of the 
treatment itself that, under the circumstances, 
it would be inhumane to subject the patient 
to the treatment. 

The Department's interpretation is 
designed to suggest the factors that should be 
taken into account in this difficult balance. A 
number of commenters argued that the 
interpretation should permit, as part of the 
evaluation of whether treatment would be 
inhumane, consideration of the infant's futur 
“quality of life.” ; 

The Department strongly believes such an 
interpretation would be inconsistent with the 
statute. The statute specifies that the 
provision applies only where the treatment 
would be “virtually futile in terms of the 
survival of the infant,” and the “treatment 
itself under such circumstances would be 
inhumane.” (Emphasis supplied.) The balance 
is clearly to be between the very slight 
chance that treatment will allow the infant to 
survive and the negative factors relating to 
the process of the treatment. These are the 
circumstances under which reasonable 
medical judgment could decide that the 
treatment itself would be inhumane. 

Some commenters expressed concern 
about the use of terms such as “clearly 
outweight” in the description of this balance 
on the grounds that such precision is 
impractical. Other commenters argued that 
this interpretation could be construed to 
mandate useless and painful treatment. The 
Department believes there is no basis for 
these worries because “reasonable medical 
judgment” is the governing standard. The 
interpretative guideline suggests nothing 
other than application of this standard. What 
the guideline does is set forth the 
Department's interpretation that the statute 
directs the reasonable medical judgment to 
considerations relating to the slight chance of 
survival and the negative factors regarding 
the process of treatment and to the balance 
between them that would support a 
conclusion that the treatment itself would be 
inhumane. 


Other commenters suggested adoption of a 
statement contained in the Conference 
Committee Report that makes clear that the 
use of the term “inhumane” in the statute was 
not intended to suggest that consideration of 
the humaneness of a particular treatment is 
not legitimate in any other context. The 
Department has adopted this statement as 
part of its interpretative guideline. 

10. Other terms. 

Some comments suggested that the 
Department clarify other terms used in the 
statutory definition of “withholding of 
medically- indicated treatment,” such as the 
term “appropriate nutrition, hydration or 
medication” in the context of treatment that 
may not be withheld, notwithstanding the 
existence of one of the circumstances under 
which the failure to provide treatment is not 
a “withholding of medically indicated 
treatment.” Some commenters stated, for 
example, that very potent pharmacologic 
agents, like other methods of medical 
intervention, can produce results accurately 
described as accomplishing no more than to 
merely prolong dying, or be futile in terms of 
the survival of the infant, or the like, and that, 
therefore, the Department should clarify that 
the proviso regarding “appropriate nutrition, 
hydration or medication” should not be 
construed entirely independently of the 
circumstances under which other treatment 
need not be provided. 

The Department has not adopted an 
interpretative guideline on this point because 
it appears none is necessary. As noted above 
in the discussion of palliative treatment, the 
Department recognizes that there is no 
absolutely clear line between medication and 
treatment other than medication that would 
justify excluding the latter from the scope of 
palliative treatment that reasonable medical 
judgment would find medically indicated, 
notwithstanding a very poor prognosis. 

Similarly, the Department recognizes that 
in some circumstances, certain 
pharmacologic agents, not medically 
indicated for palliative purposes, might, in the 
exercise of reasonable medical judgment, 
also not be indicated for the purpose of 
correcting or ameliorating any particular 
condition because they will, for example, 
merely prolong dying. However, the 
Department believes the word “appropriate” 
in this proviso of the statutory definition is 
adequate to permit the exercise of reasonable 
medical judgment in the scenario referred to 
by these commenters. 

At the same time, it should be clearly 
recognized that the statute is completely 
unequivocal in requiring that all infants 
receive “appropriate nutrition, hydration, and 
medication,” regardless of their condition or 
prognosis. 

Dated: March 29, 1985. 

Dorcas R. Hardy, 


Assistant Secretary for Human Development 
Services. 


Approved: April 5, 1985. 
Margaret M. Heckler, 
Secretary. 
[FR Doc. 85-8993 Filed 4-11-85; 10:23 am] 
BILLING CODE 4130-01-M 
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Services 


Services and Treatment for Disabled 
Infants; Model Guidelines for Health 
Care Providers To Establish Infant 
Care Review Committees 


AGENCY: Office of Human Development 
Services, HHS. 

ACTION: Model Guidelines for Health 
Care Providers to Establish Infant Care 
Review Committees. 


SUMMARY: These are model guidelines to 
encourage the establishment within 
health care facilities, especially facilities 
with tertiary level neonatal care units, of 
committees for the purposes of 
educating hospital personnel and 
families of disabled infants with life- 
threatening conditions, recommending 
institutional policies and guidelines 
concerning the withholding of medically 
indicated treatment (including 
appropriate nutrition, hydration, and 
medication) from such infants, and 
offering counsel and review in cases 
involving disabled infants with life- 
threatening conditions. The publication 
of these model guidelines is required by 
section 124(b) of the Child Abuse 
Amendments of 1984, Pub. L. 98-457. 
FOR FURTHER INFORMATION CONTACT: 
Jay Olson at (202) 245-2859. 

'ARY INFORMATION: These 
model guidelines are being issued in 
accordance with section 124(b) of the 
Child Abuse Amendments of 1984, Pub. 
L. 98-457. Pursuant to this section, these 
guidelines encourage hospitals that 
provide health care to infants to 
establish Infant Care Review 
Committees (ICRCs). 

As required by the Act, interim model 
guidelines were published for public 
comment December 10, 1984, 45 FR 
48170, and a 60-day comment period 
was provided. The Department received 
many comments regarding the interim 
model guidelines. These comments have 
been carefully considered. The appendix 
to the model guidelines is an analysis of 
significant comments received during 
the comment period. 

The principles, policies and 
procedures set forth in this model 
represent the Department's best 
judgments, informed by a careful review 
of the comments submitted, regarding 
the most effective formulation for 
review committees. The Department 
encourages hospitals that provide care 
to infants, especially facilities with 
tertiary level neonatal care units, to 
establish ICRC’s, and to consider fully 


the provisions set forth in the 
Department's suggested model. 


Infant Care Review Committees—Model 
Guidelines 


L Introduction 


In the past several years there has 
been substantially heightened public 
attention to issues relating to treatment 
and services for disabled infants. This 
increased attention has fueled, and has 
been fueled by, controversy regarding 
existing patterns of medical care 
decision-making and various proposals 
and initiatives to affect those patterns. 

Amidst this controversy, one proposal 
that has gained widespread support is 
the establishment of hospital-based 
committees as the forum and focal point 
for efforts to assure that medical 
treatment decisions are informed, 
thoughtful and consistent with proper 
medical standards. The thrust of this 
proposal was well articulated in the 
March 1983 report of the President's 
Commission for the Study of Ethical 
Problems in Medicine and Biomedical 
and Behavioral Research: 


The Commission concludes that hospitals 
that care for seriously ill newborns should 
have explicit policies on decisionmaking 
procedures in cases involving life-sustaining 
treatment for these infants. . . . Such policies 
should provide for internal review whenever 
parents and the attending physician decide 
that life-sustaining therapy should be 
foregone. . . . 

Such a review could serve several 
functions and the review mechanism may 
vary accordingly. First, it can verify that the 
best information available is being used. 
Second, it can confirm the propriety of a 
decision that providers and parents have 
reached or confirm that the range of 
discretion accorded to the parents is 
appropriate. Third, it can resolve disputes 
among those involved in a decision, if 
necessary, by siding with one party or 
another in a dispute. Finally, it can refer 
cases to public agencies (child protection 
services, probate courts, or prosecuting 
attorneys) when appropriate. 


Subsequent to this report, a broad 
range of medical and health 
associations endorsed the concept of 
hospital review committees to deal with 
issues relating to medical care for 
disabled infants. These associations 
include the American Academy of 
Pediatrics; the National Association of 
Children’s Hospitals and Related 
Institutions, the American Hospital 
Association, the American Medical 
Association, the Catholic Health 
Association, the Federation of American 
Hospitals, the American College of 
Hospital Administrators, the American 
College of Physicians, the American 
Nurses Association, and others. Some of 
these associations, as well as other 
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organizations, have developed model 
guidelines for committees. 

Most recently, this proposal was 
strongly endorsed by the United States 
Congress in Pub. L. 98-457, the “Child 
Abuse Amendments of 1984.” In 
addition to provisions in that legislation 
requiring State child protective services 
agencies to establish procedures to 
prevent the “withholding of medically 
indicated treatment from disabled 
infants with life-threatening conditions,” 
the law made it a matter of national 
policy to encourage the establishment of 
hospital committees. More specifically, 
this law, which was supported by an 
extraordinary coalition of medical 
associations and disability and other 
advocacy organizations, requires that: 


[T]he Secretary [of Health and Human 
Services] shall publish. . . model guidelines 
to encourage the establishment within health 
care facilities of committees which would 
serve the purposes of educating hospital 
personnel and families of disabled infants 
with life-threatening conditions, 
recommending institutional policies and 
guidelines concerning the withholding of 
medically indicated treatment. . . from such 
infants, and offering counsel and review in 
cases involving disabled infants with life- 
threatening conditions. 


Pub. L. No. 98-457, section 124. 


The Department of Health and Human 
Services fully endorses the 
recommendation of the President's 
Commission and the adoption by 
Congress of the policy of encouraging 
the formation of these committees. What 
follows are the HHS model guidelines 
for the establishment and operation of 
Infant Care Review Committees. 

The guidelines are purely advisory. 
They are not mandatory in any way. 
The establishment of an ICRC is not 
required by any Federal law, regulation, 
administrative policy, or condition of 
participation in any Federal program. 
Similarly, if a hospital chooses to 
establish an Infant Care Review 
Committee, there is no requirement of 
any kind that follows this model. In 
addition, the Department offers no legal, 
regulatory or administrative 
inducements or rewards for establishing 
an ICRC and/or following this model. 
Moreover, no legal responsibilities of 
the hospital, including those related to 
child protective services activities of the 
State, are removed or reduced by the 
estalishment of an ICRC and/or 
adoption of this model. 

Rather, the Department’s 
recommendation that hospitals establish 
Infant Care Review Committees and 
consider the elements of this model is 
based solely on the Department's firm 
agreement with the various 
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endorsements, listed above, of the 
hospital review committee concept and 
the Department's judgment that the 
elements of this model are important to 
make the committee effective. The 
Department thus strongly encourages 
hospitals that provide care to infants, 
especially those with tertiary level 
neonatal care units, to establish Infant 
Care Review Committees, and to 
consider the provisions of these model 
guidelines. 


I. Establishment and Purpose 


HHS recommends that the hospital 
establish an Infant Care Review 
Committee (ICRC) or join with one or 
more other hospitals to create a joint 
ICRC. The purposes and functions of the 
Infant Care Review Committee are: 

1. To educate hospital personnel and 
families of disabled infants with life- 
threatening conditions; 

2. To recommend institutional policies 
and guidelines concerning the 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions; and 

3. To offer counsel and review in 
cases involving disabled infants with 
life-threatening conditions. 


III. Membership and Administration 


A. Membership of ICRC.—The 
Department strongly recommends that 
the ICRC membership consist of 
individuals from varied disciplines and 
perspectives. A multi-disciplinary 
approach is important for the ICRC to 
have sufficient expertise to supply and 
evaluate all pertinent information to 
assist the committee in effectively 
carrying out its functions. The 
committee size should be large enough 
to represent diverse perspectives, but 
not so large as to hinder effectiveness. 
The Department recommends that the 
ICRC consists of at least the following 
core members: 

1. A practicing physician (e.g.,.a 
pediatrician, a neonatologist, or a 
pediatric surgeon), 

2. A practicing nurse, 

3. A hospital administrator, 

4. A social worker, 

5. A representative of a disability 

up, 

6. A lay community member, and 

7. A member of the facility's organized 
medical staff, who shall serve as 
chairperson. 

Consistent with the multi-disciplinary 
approach, the ICRC should consider 
supplementing the core membership 
with other permanent members, or 
through other formal methods, such as 
designating certain individuals as 
“advisors” to the ICRC, or through 
informal or ad hoc involvement. Among 


those that could be considered for such 
supplementation are; a representative of 
the clergy, a representative of the legal 
community (i.e., an attorney or judge), 
physicians with particular specialities 
pertinent to a policy or particular case 
under consideration, individuals with 
knowledge of issues affecting children 
and the families of children with certain 
disabilities, and other individuals with 
knowledge and perspectives valuable to 
effective action on particular functions 
and activities of the ICRC. 

B. Administration of the ICRC.—The 
Department makes the following 
recommendations regarding 
administration of the ICRC: 

1. The hospital should provide staff 
support for the ICRC, including legal 
counsel. The ICRC should meet on a 
regular basis or as recomended below in 
connection with review of specific 
cases. It should adopt or recommend to 
the appropriate hospital official or body 
such administrative policies as terms of 
office and quorum requirements. 

2. The ICRC should recommend 
procedures to’ensure that both hospital 
personnel and patient families are fully 
informed of the existence and functions 
of the ICRC and its availability to meet 
on a 24-hour basis. 

3. The ICRC should carefully inform 
itself of all pertinent legal requirements 
and procedures, including pertinent 
provisions of State law requiring a 
report or notification to the appropriate 
State child protective services agency of 
known or suspected instances of 
medical neglect, including the with- 
holding of medically indicated treatment 
(including appropriate nutrition, 
hydration, and medication) from 
disabled infants with life-threatening 
conditions and related procedures of the 
State agency. 

4. The ICRC should maintain records 
of all of its deliberations and summary 
descriptions of specific cases considered 
and the disposition of those cases. Such 
records should be kept in accordance 
with institutional policies on 
confidentiality of medical information. 
They should be made available to 
appropriate government agencies, or 
upon court order, or as otherwise 
required by law. 


IV. Educational Activities 


A. Basic Functions.—The ICRC should 
act as a resource to hospital personnel 
and families of disabled infants with 
life-threatening conditions to provide 
current and complete information 
concerning medical treatment 
procedures and resources in the hospital 
and in other hospitals with which the 
hospital has referral agreements or to 
which patients may otherwise be 
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referred. The ICRC should also act as a 
resource concerning available 
community services which may be 
needed for the provision of services and 
treatment for disabled infants with life- 
threatening conditions. 

B. Specific Activities.—In order to 
carry out these functions, the ICRC 
should determine and make available to 
hospital personnel and families of 
disabled infants information regarding: 

1. Available national and regional 
information and resource clearinghouses 
that provide pertinent information, such 
as the Computerized Handicapped 
Assistance Information Network 
(“CHAIN”); 

2. Facilities and agencies in the 
community and area that provide 
treatment and services, such as 
rehabilitative services and ongoing 
support, to disabled infants and children 
and their families; 

3. Public and private programs and 
activities in the community and area, 
including organizations and associations 
that provide counselling and support for 
disabled children and their families and, 
when appropriate, adoption placement 
counselling and services; and 

4. Other informational materials 
regarding medical treatment and 
rehabilitation procedures and resources 
and support activities. 


V. Policy Development 


A. Basic Policy. In recommending 
institutional policies and guidelines, the 
basic policy should be to prevent the 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions. The 
definitions set forth below offer 
guidance regarding the substance of this 
basic policy. The definition of the term 
“withholding of medically indicated 
treatment” is that set forth in the Child 
Abuse Amendments of 1984 and 
specifically referenced by Congress in 
the provision of that law that 
encourages establishment of hospital 
committees. 

1. The term ‘withholding of medically 
indicated treatment” means the failure 
to respond to the infant's life- 
threatening conditions by providing 
treatment (including appropriate 
nutrition, hydration, and medication) 
which, in the treating physician's or 
physicians’ reasonable medical 
judgment, will be most likely to be 
effective in ameliorating or correcting all 
such conditions, except that the term 
does not include the failure to provide 
treatment (other than appropriate 
nutrition, hydration, or medication) to 
an infant when, in the treating 
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physician's or physicians’ reasonable 
medical judgment— 

(a) The infant is chronically and 
irreversibly comatose: 

(b) The provision of such treatment 
would— 

(1) Merely prolong dying, 

(2) Not be effective in ameliorating or 
correcting all of the infant's life- 
threatening conditions, or 

(3) Otherwise be futile in terms of the 
survival of the infant; or 

(c) The provision of such treatment 
would be virtually futile in terms of the 
survival of the infant and the treatment 
itself under such circumstances would 
be inhumane. 

2. The following are definitions of 
terms used in the definition of 
“medically indicated treatment.” 

(a) The term “infant” means an infant 
less than one year of age. The reference 
to one year of age does not imply that 
treatment should be changed or 
discontinued when an infant reaches 
one year of age or to affect or limit 
proper standards of medical care for 
children over one year of age. In 
addition to their applicability to infants 
less than one year of age, the standards 
set forth in the definition of 
“withholding of medically indicated 
treatment” in paragraph (1) should be 
consulted thoroughly in the evaluation 
of any issue of medical treatment 
involving an infant older than one year 
of age who has been continuously 
hospitalized since birth, who was born 
extremely prematurely, or who has a 
long-term disability. 

(b) The term “reasonable medical 
judgment” means medical judgment that 
would be made by a reasonably prudent 
physician, knowledgeable about the 
case and the treatment possibilities with 
respect to the medical conditions 
involved. 

3. HHS recommends that ICRC’s also 
carefully review the Department's 
interpretative guidelines regarding terms 
used in the definition of “withholding of 
medically indicated treatment” (set forth 
in paragraph (1)) that appear in the 
appendix to the final rule implementing 
the provisions of the Child Abuse 
Amendments of 1984. The final rule will 
be codified at 45 CFR 1340.15, and the 
appendix will appear as an appendix to 
45 CFR Part 1340. 

B. Development of Specific Policies 
and Guidelines. 1. The Department 
recommends that the ICRC develop 
prospectively and recommend for 
adoption by the hospital institutional 
policies concerning the withholding or 
withdrawal of medical treatment for 
infants with life-threatening conditions. 
These could include guidelines for 
management of specific types of cases 


or diagnoses that are likely to be seen in 
that facility and might present dilemmas 
in medical management, and procedures 
to be followed in such recurring 
circumstances. The hospital, upon 
recommendation of the ICRC, may wish 
to require attending physicians to notify 
the ICRC of the presence of the facility 
of an infant with a diagnosis specified 
by the ICRC. 

2. In recommending these policies and 
guidelines, the ICRC should consult with 
medical and other authorities on issues 
involving treatment and services for 
disabled individuals, e.g., 
neonatologists, pediatric surgeons, and 
county and city agencies and disability 
advocacy organizations which provide 
services for the disabled. It should also 
consult with appropriate committees of 
the medical staff, to ensure that the 
ICRC policies and guidelines build on 
existing staff by-laws, rules and 
regulations concerning consultations 
and staff membership requirements. The 
ICRC should also make itself available 
to assist the hospital in its activities to 
inform and educate hospital staff on the 
policies and guidelines adopted by the 
hospital. 

3. The Department recommends that 
the ICRC review existing procedures 
used by the hospital and/or recommend 
the adoption of new procedures to 
facilitate etfective coordination and 
cooperation between the hospital and 
the State child protective services 
system with respect to that system's 
activities relating to preventing the 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions. These 
procedures should include: (a) 
Provisions regarding the responsibilities 
under Siate law for the hospital, 
physicians and other medical 
professionals to report to the child 
protective services agency suspected 
instances of medical neglect (including 
the withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions); (b) 
provisions regarding the designation of 
individuals (hereafter referred to as 
“designated individuals”) within the 
hospital (who may, but need not be, 
members of the ICRC) to serve the 
liaison function with the child protective 
services agency in connection with the 
agency's programs and procedures for 
responding to the reporting of medical 
neglect (including the withholding of 
medically indicated treatment from 
disabled infants with life-threatening 
conditions); (c) procedures for 
coordination between the designated 
individuals and the ICRC in response to 
consultations initiated by the agency; (d) 
procedures for prompt notification by 
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the designated individuals to the agency 
of suspected medical neglect (including 
instances of withholding of medically 
indicated treatment from disabled 
infants with life-threatening conditions); 
(e) procedures to facilitate compliance 
by the hospital and medical personnel of 
any and all other requirements of State 
law relating to activities of the child 
protective services system in connection 
with the system’s programs and/or 
procedures concerning the withholding 
of medically indicated treatment from 
disabled infants with life-threatening 
conditions; and (f) such other 
procedures as may be appropriate to 
facilitate effective coordination and 
consultation between the hospita! and 
medical personnel and the child 
protective services agency. 


VI. Council and Review in Specific 
Cases 


A major function of the Infant Care 
Review Committee is to review and 
offer counsel in specific cases involving 
disabled infants with life-threatening 
conditions. Set forth below are the 
procedures HHS recommends for 
carrying out this function in two 
contexts. The first context is prospective 
review of cases regarding infant patients 
concerning whom treatment decisions 
are being made or about whom there are 
otherwise issues of present or future 
treatment. The second context is 
retrospective review of cases concerning 
which there is then no issue of present 
or future treatment. 

A. Prospective Review and Counsel. 
In addition to regularly scheduled 
meetings, emergency ICRC meetings 
should take place under specified 
circumstances to permit review of 
individual cases. The hospital should, to 
the extent possible, require in each case 
that life-sustaining treatment be 
continued, until the ICRC can review the 
case and provide advice. 

1. Because of the need for prompt 
review and counsel, emergency ICRC 
meetings may have to be convened 
within 24 hours (or less if indicated). 
Such meetings should be convened 
when there is disagreement between the 
family of an infant and the infant's 
physician as to the withholding or 
withdrawal of treatment, when a 
preliminary decision to withhold or 
withdraw life-sustaining treatment has 
been made in certain categories of cases 
identified by the ICRC in its specific 
policies, when there is disagreement 
between members of the hospital’s 
medical and/or nursing staffs, or when 
otherwise appropriate. 

2. Such emergency ICRC meetings 
should take place upon the request of 
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any member of the ICRC or hospital 
staff or parent or guardian of the infant. 
The ICRC should have procedures to 
preserve the confidentiality of the 
identity of persons making such 
requests, and such persons should be 
protected from reprisal. When 
appropriate, the ICRC or a designated 
member should inform the requesting 
individual of the ICRC’s 
recommendation. 

3. The ICRC may provide for 
telephone and other forms of review 
when the timing and nature of the case, 
as identified in policies developed by 
the ICRC, make the convening of an 
emergency meeting impracticable. 

4. Emergency meetings should be open 
to the affected parties. When 
appropriate to ensure informed 
discussion, a physician(s) experienced 
in the evaluation and treatment of the 
relevant disability(ies) or life- 
threatening condition(s) should be 
invited to attend. The ICRC should 
ensure that the interests of the parents, 
the physician, and the child are fully 
considered; that family members have 
been fully informed of the patient's 
condition and prognosis and that 
appropriate counselling services have 
been made available to them; and that 
they have been provided with a listing 
which describes, and any further 
information they need to facilitate their 
access to, the services furnished by 
parent support groups and public and 
private agencies in the geographic 
vicinity to infants with conditions such 
as that before the ICRC. 

5. HHS recommends that to ensure a 
comprehensive evaluation of all options 
and factors pertinent to the committee's 
deliberations, the chairperson designate 
one member of the ICRC to act, in 
connection with that specific case, as 
“special advocate” for the infant. The 
special advocate should seek to ensure 
that all considerations in favor of the 
provision of additional treatment are 
fully evaluated and considered by the 
ICRC. The chairperson should make 
clear to all participants and observers 
that the designation of a “special 
advocate” is a standard procedural 
practice to ensure thorough deliberation, 
and that it does not imply that any other 
participant is less concerned about the 
welfare of the infant. 

6. In cases in which there is 
disagreement on treatment between a 
physician and an infant's family, and the 
family wishes to continue life-sustaining 
treatment, the ICRC should counsel that 
the family’s wishes be carried out, for as 
long as the family wishes, unless such 
treatment is medically contraindicated. 
When there is physician/family 
disagreement and the family refuses 
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consent to life-sustaining treatment, and 
the ICRC, after due deliberation, in 
accordance with the policies, principles 
and procedures set forth above, agrees 
with the family, the ICRC should 
counsel that the treatment (other than 
appropriate nutrition, hydration, and 
medication) be withheld. When there is 
physician/family disagreement and the 
family refuses consent, but the ICRC 
disagrees with the family, the ICRC 
should counsel that the hospital board 
or appropriate official immediately refer 
the matter to an appropriate court or 
child protective services agency in 
accordance with applicable reporting 
requirements and related procedures, 
and that every effort be made to 
continue treatment, preserve the status 
quo, and prevent worsening of the 
infant's condition anti] such time as the 
court or agency renders a decision or 
takes other appropriate action. The 
ICRC should also follow this procedure 
in cases in which the family and 
physician agree that life-sustaining 
treatment should be withheld or 
withdrawn, but the ICRC disagrees. 

B. Retrospective Record Review. For 
the purpose of monitoring the 
effectiveness of policies and procedures 
of the hospital and ICRC, the 
Department recommends that the ICRC, 
at its regularly-scheduled meeting, 
review all records involving withholding 
or termination of medical or surgical 
treatment to infants consistent with 


. hospital policies developed by the ICRC, 


unless the case was previously before 
the ICRC for emergency review. If the 
ICRC finds that a deviation was made 
from the institutional policies in a given 
case, it should conduct a review and 
report the findings to appropriate 
hospital personnel for appropriate 
action. If the ICRC finds that revisions 
to institutional policies are necessary or 
appropriate, it should develop 
appropriate recommendations. 
Approved: 
Dated: April 1, 1985. 
C. Everett Kébp, 
Surgeon General, U.S. Public Health Service. 
Dated: March 29, 1985. 
Dorcas R. Hardy, 
Assistant Secretary for Human Development 
Services. 
Dated: April 5, 1985. 
Margaret M. Heckler, 
Secretary. 


Appendix 


Analysis of Model Guidelines for 
Health Care Providers to Establish 
Infant Care Review Committees and 
Comments Submitted Regarding Interim 
Model Guidelines. 


1. Introduction 


Section I of the model guidelines 
includes introductory information to lay 
the foundation for the Department's 
recommendation that hospitals establish 
ICRC’s. The Department believes the 
factors identified are particularly 
pertinent with respect to hospitals with 
tertiary level neonatal care units, and 
thus especially recommends ICRC’s for 
such hospitals. 

A number of comments submitted in 
connection with the interim model 
guidelines expressed concern that 
although the interim guidelines were 
identified as advisory, the format, 
structure and wording could give the 
impression that they were mandatory or 
that there were some legal, regulatory or 
administrative enducements associated 
with them. Some commenters expressed 
the view that the interim guidelines 
were too inflexible to accommodate 
diversity among hospitals, and 
suggested that a different type of model, 
such as one that identified significant 
concepts and suggested alternative 
approaches, would be better. Some 
commenters who indicated misgivings 
about the potential effectiveness of 
ICRC’s suggested the Department soften 
the degree to which it recommends 
ICRC’s. 

In response to these concerns, the 
Department has revised some of the 
introductory material to clarify that the 
guidelines are purely advisory, that 
establishment of an ICRC and/or 
adoption of this model does not relieve 
any legal responsibilities of the hospital 
(including responsibilities relating to 
State child protective services 
activities), and that every hospital is 
completely free to adopt, adapt, or 
ignore the model. In short, these model 
guidelines are accompanied by neither 
carrots nor sticks. 

The comments, however, have not 
shaken the Department's belief that 
ICRC’s can be very valuable in 
advancing the objective of assuring the 
provision of appropriate medical care to 
disabled infants with life-threatening 
conditions, and that the Department's 
legislative charge is to develop a model 
that includes those principles and 
procedures the Department believes are 
important for ICRC’s to realize their 
potential efficacy. The Department 
recognizes that realization of this 
potential will require not only 
dedication to the concept of ICRC’s, but 
also persistence in evaluating and 
sharing information about experience 
with ICRC’s, including those that are 
based on different models, to facilitate 
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informed judgments about possible 
refinements and improvements. 

With all of these considerations in 
mind, the introductory information 
continues to recommend strongly 
ICRC’s, especially for hospitals with 
tertiary level neonatal care units, and to 
urge careful consideration of all 
elements of this model. 


2. Establishment and Purpose 


This section of the model guidelines 
lists the purposes and functions of the 
ICRC in the terms set forth in the Act. It 
is not materially changed from the 
provision included in the interim 
guidelines. Some commenters suggested 
a different name for the committee, such 
as “Infant Bioethics Committee” or some 
other term that emphasized the 
committee’s function of considering 
questions of medical ethics. The 
Department has not changed the title of 
the committee because nothing in the 
authorizing statute corroborates the 
notion that the focus of the committee 
should be “medical ethics,” at least to 
the extent that term connotes 
considerations different than those 
involved in evaluating medical 
treatment possibilities that “will be most 
likely to be effective in ameliorating or 
correcting” all life-threatening 
conditions. Thus, the Department 
continues to believe the title “Infant 
Care Review Committee” best 
characterizes the purposes and 
functions of the committee. 


3. Memberships of the ICRC 


Section III-A of the model guidelines 
recommends the membership of the 
ICRC. The Department received 
numerous comments regarding this 
section of the interim guidelines. Some 
commenters suggested that no particular 
membership should be specified to 
permit more flexibility, such as an 
option to limit membership to the 
hospital’s medical staff. Some 
commenters suggested that more 
specific qualifications and credentials 
should be required for membership, such 
as requiring that the nurse be a 
registered professional nurse, that the 
physician be a neonatologist, that the 
social worker have certain credentials, 
that the representative of a disability 
group have certain training or 
professional standing, and the like. 
Some commenters urged that members 
from other disciplines should be 
represented, such as a special education 
teacher, an ethicist, a family physician, 
and the like. Some commenters 
proposed that the ICRC should have a 
more formal mechanism for advocacy 
for disabled infants, such as the 
inclusion of a trained child advocate 


appointed by an independent entity, the 
inclusion of a permanent “special 
advocate,” or the like. Some 
commenters recommended that the 
ICRC should have a higher number or 
percentage of physicians and other 
medical professionals. 

In response to these comments, the 
Department has made several changes 
to the model from what appeared in the 
interim guidelines. First, the model now 
identifies the key concept that should be 
the basis for decisions on membership: 
That the ICRC should consist of 
individuals from varied disciplines and 
perspectives. Second, the model now 
identifies a recommended core 
membership that is designed to 
implement this multi-disciplinary 
approach, and provides further 
suggestions for supplementing the core 
membership on a permanent or other 
formal or informal basis. Third, a 
representative of the legal profession 
has been dropped from the 
recommended core membership and 
included in the list of individuals to be 
considered for supplementation of the 
core membership because legal counsel 
for the ICRC is elsewhere (in section III- 
B-1) provided. 

The Department believes these 
revisions strike an appropriate and 
workable balance between the need for 
a multi-disciplinary approach and the 
unworkability of forming a committee 
with a representative of every 
discipline, perspective or group that 
might have a more refined or more 
general or more expert or different point 
of view. The use of one or more of the 
suggested mechanisms for 
supplementing the disciplines and 
perspectives represented by the core 
membership reinforces the prime 
concept of a multi-disciplinary approach 
without making the ICRC unworkable. 

The Department rejects the argument 
that no committee membership should 
be recommended because the 
Department believes adoption of the 
multi-disciplinary approach is vital to 
the effectiveness of the ICRC. However, 
although the Department recommends 
the selection of highly qualified 
individuals, the Department believes it 
unnecessary to specify certain 
educational or other credentials for 
members. 

In addition, the Department has not 
adopted the various suggestions for 
formal advocacy for disabled infants. In 
judicial proceedings involving a 
neglected child, it is vital that the child 
have a skilled, independent advocate. 
For this reason, section 4(b)(2)(G) of the 


-Federal Child Abuse Prevention and 


Treatment Act requires that a guardian 
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ad litem be appointed to represent the 
child in all such proceedings. But the 
Department believes the functions of the 
ICRC are much different from those of a 
court. A court makes a binding decision 
on the rights and responsibilities of the 
parties before it. In contrast, the 
function of the ICRC is, as set forth in 
the statutory directive for HHS to issue 
these guidelines, to educate hospital 
personnel and families, to recommend 
institutional policies, and to “offer 
counsel and review” in specific cases. 
Therefore, the Department believes it is 
neither necessary nor appropriate to 
replicate a guardian ad litem function on 
the ICRC. 


4. Administration of the ICRC 


Section III-B of the guidelines 
addresses several matters regarding the 
administration of the ICRC. Paragraph 
two calls for procedures to ensure that 
both hospital personnel and patient 
families are fully informed of the 
existence and functions of the ICRC and 
its availability on a 24-hour basis. Some 
commenters suggested this information 
also be widely publicized to the public 
to facilitate requests from persons other 
than hospital personnel and patient 
families for review of specific cases. The 
Department has not adopted this 
suggestion. Although child protective 
services agencies permit any person to 
make reports of suspected child abuse 
and neglect, including suspected 
medical neglect involving the 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions, HHS does 
not view the functions of the ICRC in the 
same light. The ICRC is not designed to 
be an arm of the State child protective 
services system, and thus procedures 
appropriate for that system are not 
necessarily appropriate for the ICRC. 
The purpose of the ICRC is to assist the 
hospital in assuring the provision of 
medical care and related service that 
are consistent with good medical 
standards and the obligations of the 
hospital and medical personnel under 
applicable law. Rather than replicate 
procedures of the child protective 
services system, the guidelines, in 
section V-B, call for the ICRC to develop 
recommended policies to facilitate 
effective coordination and cooperation 
between the hospital and the child 
protective services system. 

Paragraph three calls for the ICRC to 
inform itself of pertinent legal 
requirements and procedures, including 
those relating to child protective 
services agency activities. In response to 
comments, a sentence in the interim 
guidelines that called for the ICRC to 
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consult with the child protective 
services agency has been deleted from 
this model. A new provision has been 
added to section V-B to deal with the - 
issue of the relationship between the 
ICRC and the State child protective 
services agency. 

Paragraph four relates to maintenance 
and confidentiality of records. Some 
commenters suggested a more limited 
provision concerning the confidentiality 
of records than the provision in the 
interim model guideline that records be 
made available to appropriate 
government agencies, or upon court 
order, or as otherwise required by law. 
Other commenters proposed more 
detailed record-keeping requirements, 
such as maintaining taped or detailed 
written minutes of all meetings, and a 
provision for regular transmittal of these 
materials to the State child protective 
services agency. HHS has made no 
material change in this provision. 
Matters regarding the confidentiality of 
medical records and the availability of 
those records to courts, administrative 
agencies, and the like, are already 
specifically dealt with under the law. 
The Department does not believe it 
appropriate to try to establish a new or 
different set of standards for this 
purpose. The Department has also not 
adopted more detailed recordkeeping 
standards of the ICRC. HHS does not 
believe the standard procedures 
applicable to judicial proceedings or 
certain administrative activities, which 
may require transcripts or other detailed 
records, are necesssary or approprate in 
relation to the purposes and functions of 
ICRC's. 

Some commenters suggested a 
provision be added to the guidelines to 
provide immunity or idemnification for 
_ the ICRC and its members against any 
potential civil liability for actions taken 
by the ICRC. The Department has no 
power to grant immunity, nor does HHS 
have sufficient familiarity with the 
pertinent provisions of State law that 
might have a bearing on the issue to 
recommend that hospitals and ICRC’s 


take any particular action on this 
question. Hospitals and ICRC'’s that 
believe it appropriate to explore this 
question further should consult with 
their counsel. 


5. Educational Activities 


Section IV of the guidelines outlines 
recommended ICRC activities relating to 
its function of educating hospital 
personnel and families of disabled 
infants with life-threatening conditions. . 
In response to public comments, one 
change has been made from the interim, 
guidelines, adding that, when 
appropriate, the ICRC make available to 
hospital personnel and families 
information concerning adoption 
placement counselling and services in 
the community. 

No changes have been made in 
response to some comments that the 
educational activities listed exceed the 
capabilities of ICRC’s or would require a 
full-time staff member, or to other 
comments that the activities listed are 
duplicative or other activities already 
being performed by hospital staff. The 
Department believes the activities listed 
are not excessive, and nothing in the 
model suggests that an ICRC is 
supposed to isolate itself from the 
ongoing activities of various units of the 
hospital that normally engage in social . 
services counselling and assistance, in- 
house educational activities, the 
provision of information to patients and 
their families, and the like. 


6. Policy Development 


Section V of the model guidelines 
outlines activities relating to the 
function of the ICRC to recommend 
institutional policies and guidelines 
concerning the withholding of medically 
indicated treatment from disabled 
infants with life-threatening conditions. 
Section V-A sets forth the basic policy 
that should guide the ICRC. 

Some commenters sought clarification 
of what they viewed as an inconsistency 
between the reference at some places in 
the interim guidelines to “developing” 
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policies and guidelines and the 
reference at other places in the model to 
“recommending” policies and 
guidelines. The statutory provision that 
directed the Secretary to issue these 
model guidelines refers to this purpose 


. of the ICRC as “recommending 


institutional policies and guidelines.” 
Nothing in the interim guidelines was 
intended to deviate from this standard, 
and several changes have been niade in 
section V to avoid any lack of clarity on 
this point. 

Some comments suggested that the 
statement of the ICRC’s “basic policy,” 
stated in the model as “to prevent the 
withholding of medically indicated 
treatment from disabied infants with 
life-threatening conditions,” was too 
narrow in that it dealt with only one 
function of the ICRC, and that it should 
be made more general. The Department, 
in making no material change to this 
statement, is guided by the statutory 
language, which decribes the “policy” 
purpose of the committee as 
“recommending institutional policies 
and guidelines concerning the 
withholding of medically indicated 
treatment (as that term is defined in 
clause (3) of section 3 of the Act. . .)” 
from disabled infants with life- 
threatening conditions. The 
incorporation of the definition of the 
term “withholding of medically indicate 
treatment” contained in section 3 of the 
Child Abuse Prevention and Treatment 
Act, as amended by the Child Abuse 
Amendments of 1984, and the context of 
the 1984 amendments make clear that 
policies “regarding” the withholding of 
medically indicated treatment should be 
guided by the principle that policies and 
guidelines should be designed “to 
prevent” such. withholding. Thus, the 
Department believes that in developing 
recommended institutional policies and 
guidelines, the guiding principle should 
be to prevent the withholding of 
medically indicated treatment from 
disabled infants with life-threatening 
conditions. 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Notices 


Paragraph one of section V-A sets 
forth the statutory definition of 
“withholding of medically indicated 
treatment,” which, as noted above, is 
incorporated into the statutory directive 
that the Secretary issue these model 
guidelines. Paragraph two sets forth two 
definitions of terms contained in the 
basic statutory definition. These two 
definitions are taken from the 
Conference Committee Report on the 
Child Abuse Amendments of 1984. 

The interim model guidelines also 
included provisions relating to 
definitions of other terms used in the 
definition of ‘withholding of medically 
indicated treatment,” provisions that 
were identical to definitions included in 
the proposed regulation to implement 
the Child Abuse Amendments of 1984. In 
response to comments regarding these 
provisions in the proposed rule and 
interim model guidelines, they were not 
adopted in the final rule, and have 
similarly not been adopted in these final 
model guidelines. 

The appendix to the final rule, 
however, includes the Department's 
interpretative guidelines regarding terms 
used in the statutory definition. It also 
includes a detailed discussion of these 
interpretations, as well as the comments 
received by the Department. The 
information contained in the appendix 
to the final rule may assist the ICRC in 
understanding dimensions of the 
definition of “withholding of medically 
indicated treatment.” The Department 
recommends in paragraph (3) that the 
ICRC carefully review the appendix to 
the final rule. 


7. Development of Specific Policies and 
Guidelines 


Section V-B of the model guidelines 
recommends specific activities of the 
ICRC relating to its function of 
recommending institutional policies and 
guidelines. A new paragraph (three) has 
been added to the material that 
appeared in the interim model 
guidelines. Paragraph three is included 
in response to many comments that 
urged revisions or clarifications to the 
model in connection with the issue of 
the interaction among: (a) The ICRC; (b) 
the child protective services system; and 
(c) other individuals within the hospital 


with responsibilities relating to the child 
protective services system's activities. 
This issue involves several factors. 
First, under the Child Abuse 
Amendments of 1984, State child 
protective services agencies must, as a 
condition of eligibility for Federal 
assistance, have in place certain 
programs and/or procedures “for the 
purpose of responding to the reporting of 
medical neglect (including instances of 
withholding of medically indicated 
treatment from disabled infants with 
life-threatening conditions).” Second, 
these programs and/or procedures must 
provide for “coordination and 
consultation with individuals designated 
by and within” hospitals. Third, they 
must also provide for “prompt 
notification” by such individuals of 
suspected medical neglect, including 
instances of withholding of medically 
indicated treatment from disabled 
infants with life-threatening conditions. 
And fourth, other provisions of State 
law relating to child protective services 
activities, including reporting 
obligations of medical personnel and 
hospitals, investigative authorities, 
responsibilities and procedures, and the 
like, are applicable to reports of 
suspected medical neglect, including 
instances of withholding of medically 
indicated treatment from disabled 
infants with life-threatening conditions. 
The issue, thus, is how the ICRC 
should relate to these various 
responsibilities and activities. The 
model does not provide a specific 
answer because the procedures 
implemented in particular hospitals 
should take into account the pertinent 
provisions of State law and local agency 
procedure, which are not necessarily 
uniform throughout the United States. 
The model, therefore, calls on the ICRC 
to look into these matters and to 
develop, in connection with its other 
policy development activities, 
recommended procedures for the 
hospital to implement in order to 
facilitate effective coordination with the 
child protective services system, as well 
as coordination between the ICRC and 
other hospital officials in relation to 
matters of interest to the child protective 
services agency in connection with the 
withholding of medically indicated 
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treatment for disabled infants with life- 
threatening conditions. 

It should be noted that the model does 
not specifically call for the ICRC 
chairperson or members to be the 
“designated individuals” for the liaison 
function with the child protective 
services agency. Such a designation, 
however, might best facilitate effective 
coordination and cooperation with the 
child protective services agency. On the 
other hand, some hospitals might prefer 
to incorporate this into existing 
coordination mechanisms applicable to 
the full range of potential child abuse 
and neglect issues. Therefore, although 
there are strong reasons for assigning 
the ICRC chairperson or other member 
the liaison function, the model does not 
specifically call for this, but rather 
recommends that the ICRC itself 
address this and the related issues. 

A number of other comments were 
received concerning this section of the 
interim model dealing with development 
of specific policies and guidelines. Some 
commenters argued that the activities 
called for in the interim model 
guidelines were excessively prescriptive 
and would lead to unreasonable 
interference in medical management. 
The Department intended nothing 
unusual or overly prescriptive in 
suggesting that ICRC’s develop 
recommended guidelines for 
management of particular types of cases 
and procedures to be followed in 
recurring circumstances. Some revisions 
to the language have been adopted to 
clarify this intent. 

Other commenters suggested that the 
model provide that all specific policies 
developed by the ICRC for 
recommended adoption by the hospital 
be submitted to and approved by the 
State child protective services agency 
prior to adoption by the hospital. This 
suggestion has not been adopted 
because the Department does not 
believe the legislative directive to the 
Secretary to issue these model 
guidelines can be construed to support a 
concept that ICRC’s are to be directly 
regulated by child protective services 
agencies or that they are to be 
functionaries of the agencies. 
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8. Prospective Review and Counsel 


Section VI-A sets forth recommended 
procedures for the ICRC to carry out its 
function of offering prospective review 
and counsel in cases involving disabled 
infants with life-threatening conditions. 
Paragraphs 1 and 2 outline 
circumstances under which emergency 
ICRC meetings should be convened. 
Because of the need for prompt review 
and counsel, HHS recommends that the 
ICRC have the capability to convene an 
emergency meeting within 24 hours (or 
less if indicated) to consider such cases. 

The Department received many 
comments regarding these paragraphs. 
Some commenters suggested that in 
order to avoid unnecessary or excessive 
meetings, the model not call for 
emergency meetings when requested by 
any member of the ICRC or hospital 
staff or parent or guardian of the infant, 
and that instead the model should 
recommend a screening process, such as 
for the chairperson to decide whether a 
meeting is appropriate. Other 
commenters suggested that the model 
also call for emergency meetings when 
requested by any interested person on 
the grounds that some cases that should 
be reviewed may not come to the 
attention of the ICRC under the criteria 
included in the model. HHS has not 
adopted either suggestion. The 
Department believes that until each 
ICRC has gained some experience, it 
may not adequately be able to judge 
whether review of certain cases covered 
by the criteria would actually be 
unnecessary. Similarly, HHS is unaware 
at this stage of ICRC experience of the 
likelihood that cases which should be 
reviewed would not involve at least one 
of the seven criteria listed in paragraphs 
one and two (including when it is 
“otherwise appropriate”). In the absence 
of some basis to believe it is necessary, 
HHS is disinclined to suggest that 
medical professionals and other ICRC 
members deal with cases that do not 
meet any of the criteria upon request of 
any person with the same urgency and 
priority as cases that do meet the 
criteria. : 

Some commenters suggested that 
convening meetings on 24-hours notice 
would be impracticable. Other 
commenters suggested that the provision 
in the model (paragraph three) 
permitting telephone conferences or 
other methods of review when 
convening an emergency meeting is 
impracticable should be deleted because 
they lack the effectiveness of in-person 
meetings. HHS has made no material 
revision to the model in this regard. The 
Department continues to recommend 
that ICRC’s respond to cases that meet 


the criteria identified on an urgent (24 
hours, or less if necessary) basis, and to 
recognize that the timing and nature of a 
case may in certain circumstances make 
in-person meetings impracticable. 

Two additional provisions have been 
added, in response to comments, to the 
version of paragraph four that appeared 
in the interim guidelines. First, 
consistent with one of the revisions to 
section III-A (regarding membership of 
the ICRC), the model suggests that a 
physician{s) experienced in the 
evaluation and treatment of the relevant 
disability(ies) or life-threatening 
condition(s) be invited, if appropriate, to 
the emergency meeting. The second 
revision recommends the ICRC ensure 
that parents receive appropriate 
counselling, as well as full information 
regarding the patient's condition and 
prognosis. 

The Department received many 
comments regarding the 
recommendation in paragraph five that 
the chairperson designate a “special 
advocate” to ensure that all 
considerations in favor of additonal 
treatment are fully considered. Some 
commenters suggested that the model 
specify that the ‘special advocate” must 
be a trained child advocate independent 
of the hospital. Other commenters 
suggested this provision be deleted 
because it would create an adversarial 
relationship; it implies other ICRC 
members are less concerned about the 
infant's best interests; and it will 
confuse parents to have someone 
advocating treatment in every case, 
even if unjustified. 

HHS has made no material change in 
response to these comments. As noted 
above in the discussion of section III-A 
(regarding membership of the ICRC), 
HHS does not believe the guardian ad 
litem model is necessary or appropriate 
for the ICRC. Thus, the model does not 
recommend formal representation for 
the infant by a trained advocate. On the 
other hand, the Department continues to 
believe that the “special advocate” 
feature will contribute to a 
comprehensive evaluation of all options 
and factors pertinent to the committee's 
deliberations. It should be noted that the 
model does not call for the “special 
advocate” to be a “treatment advocate,” 
if nontreatment is appropriate and 
permissible under applicable standards. 
Rather, the special advocate is to ensure 
that all considerations in favor of 
additional treatment are fully eva/uated 
and considered by the ICRC. This does 
not require that the special advocate 
argue, just for the sake of argument, 
with the judgments of other ICRC 
members who have fully evaluated and 
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considered all pertinent factors and who 
believe nontreatment is not 
inappropriate. It should also be noted 
that the model guidelines call for the 
chairperson to make clear to all 


* participants and observers that the 


designation of a “special advocate” is a 
standard procedural practice to ensure 
thorough deliberation, and that it does 
not imply that any other participant is 
less concerned about the welfare of the 
infant. 

Paragraph six suggests the kinds of 
recommendations the ICRC should make 
in certain circumstances. Some 
commenters urged revisions to the 
wording of this paragraph which they 
thought could be construed as 
recommending that the ICRC was to act 
as a decision maker, rather than perform 
the function of “offering counsel and 
review,” as it is stated in the legislative 
provision that required the Secretary to 
issue these model guidelines. No 
deviation from the statutory concept of 
“offering counsel and review” was 
intended, and several revisions to the 
wording have been made to avoid any 
misunderstandings in this regard. 

A number of commenters 
recommended revised or additional 
provisions in the model guidelines 
relating to the interaction between the 
ICRC and the child protective services 
agency. Some commenters suggested 
that if life-sustaining treatment is not 
being provided, the ICRC should make a 
report to the child protective services 
agency at the conclusion of its meetings, 
regardless of whether the ICRC believes 
“medically indicated treatment” is being 
withheld, in order to permit an 
independent review by the agency. 
Some commenters suggested a similar 
report as soon as the ICRC learns of a 
case that it intends to review, in order to 
permit simultaneous review by the 
agency or monitoring by the agency of 
the ICRC’s deliberations. Some 
commenters suggested that 
consideration by the ICRC should permit 
a delay in reporting to the child 
protective services agency. 

The Department has made no 
revisions or additions to the model 
guidelines in response to these 
comments. As stated above in the 
discussion of section V-B (regarding the 
development of specific policies and 
guidelines), the existence and activities 
of the ICRC do not amend the 
responsibilities under State law of 
medica] professionals and the hospital 
to report to the child protective services 
agency suspected instances of medical 
neglect (including the withholding of 
medically indicated treatment from 
disabled infants with life-threatening 
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conditions). Nor does the existence of 
the ICRC reduce or affect the rights of 
other persons to report suspected cases 
to the agency. Although the child 
protective services agency and the ICRC 
are to be guided by similar principles 
and standards regarding the best 
interests of the child, the Department 
believes they have separate and distinct 
functions. The primary function of the 
ICRC in this context is to offer counsel 
to the attending physician(s), the 
hospital and the family to assure that 
the parents have the benefit of prudent,- 
knowledgeable and professional 
evaluations, recommendations and 
services, consistent with appropriate 
medical standards, to assist them in 
making sound decisions regarding the 
welfare of their child. The function of 
the child protective services agency is to 
determine those circumstances in which 
the power of the State must be invoked 
to protect the infant, and then to take 
appropriate action to do so. Linkages 
between child protective services 
agencies and health care institutions 
and professionals are already establish 
in law, and the legislative history of the 


Child Abuse Amendments of 1984 
makes clear these existing mechanisms 
are to apply in connection with 
instances of withholding of medically 
indicated treatment from disabled 
infants with life-threatening conditions. 


‘In view of these factors, the model does 


not enlarge, contract, or amend the 
applicable legal standards for reporting 
to child protective services agencies. 


9. Retrospective Record Review 


Section VI-B of the model guidelines 
recommends that the ICRC 
retrospectively review records in certain 
categories of cases as a method of 
monitoring the effectiveness of the 
policies and procedures of the ICRC and 
hospital. 

In response to some comments that 
the description of this activity in the 
interim guidelines gave the impression 
of an unproductive, after-the-fact fault- 
finding mission, this-section has been 
revised somewhat to clarify its purpose. 
Some commenters suggested that the 
model call for ICRCs to report to the 
child protective services agency any 
discovered deviations from hospital 
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policies. Other commenters suggested 
annual reports to the agency of the 
results of the ICRC review of all cases, 
to be followed by compilations by the 
agency and by HHS for publication. For 
the reasons set forth in the discussion 
above regarding section VI-A 
(concerning prospective counsel and 
review), the Department has not 
adopted these suggestions. The reports 
the ICRC and/or the hospital make to 
the child protective services agency or 
any other entity should be those 
indicated by applicable requirements. 
With respect to the objective of adding 
to professional and public knowledge of 
the potential benefits and difficulties of 
ICRCs, the Department agrees that 
activities relating to this objective 
should be encouraged through the 
mechanisms of professional and public 
communications, but believes it is 
beyond the intended scope of these 
model guidelines to seek to organize 
some comprehensive information 
compilation and distribution system. 


[FR Doc. 85-8994 Filed 4-11-85; 10:23 am] 
BILLING CODE 4130-01-M 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Parts 59, 60, 61, 64, 66, 70, 72, 
and 75 


[Docket No. FEMA-FIA] 


National Flood Insurance Program 


AGENCY: Federal Insurance 
Administration (FIA), Federal 
Emergency Management Agency 
(FEMA). 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
revise the National Flood Insurance 
Program (NFIP) regulations dealing with 
flood plain management standards, risk 
premium rate zone designations, 
reimbursement for FEMA engineering 
review, flood insurance coverage, the 
Standard Flood Insurance Policy terms 
and provisions, and the sale of flood 
insurance. 

DATE: Comments must be received on or 
before June 14, 1985. 

appress: Send comments to—Rules 
Docket Clerk, Office of General Counsel, 
Federal Emergency Management 
Agency, 500 C Street SW., Washington, 
DC 20472. 

FOR FURTHER INFORMATION CONTACT: 
Donald L. Collins, Federal Emergency 
Management Agency, Federal Insurance 
Administration, 500 C Street SW., 
Washington, DC 20472; telephone 
number (202) 646-3419. 

SUPPLEMENTARY INFORMATION: These 
proposed amendments are the result of a 
continuing reappraisal of the National 
Flood Insurance Program (NFIP) from 
the standpoint of maintaining a 
business-like approach to the 
administration of the NFIP by emulating 
successful property insurance programs 
in the private sector while, at the same 
time, supporting the major FEMA goals 
of achieving greater administrative and 
fiscal effectiveness in the operation of 
the NFIP and encouraging sound flood 
plain management so that reductions in 
loss to life and property and in disaster 
expenditures can be realized. This 
reappraisal includes, in addition to the 
claims, coverage, rating, and sale of 
insurance component, the loss reduction 
{i.e., flood plain management) and risk 
assessment (i.e., mapping of flood 
hazard areas and flood-risk zones) 
components of the NFIP. 

In this regard, to encourage 
participating communities to manage 
their flood plains wisely, the proposed 
rule would establish, in § 59.24 
Suspension of Community Eligibility, a 
probation procedure for participating 
communities that fail to adequately 


~ 


enforce flood plain management 
requirements. This procedure would 
provide FEMA with a means of formally 
notifying these communities that their 
flood plain management programs were 
regarded as not compliant. The 
proposed rule provides for an additional 
premium to be paid on all new or 
renewal policies issued for a year after 
the community is placed on probation 
and for successive one year periods if 
the community continues to be on 
probation. The amount of the additional 
premium, a flat charge per policy of $50, 
is roughly 25% of the average premium 
now being charged. This additional 
premium in communities that do not 
adequately regulate development 
reflects the added liability to the 
program that results from increases in 
potential flood damages. Public 
comment is solicited on which is the 
appropriate method of charging the 
probation additional premium: the 
proposed flat charge per policy or the 
alternative of a percentage increase 
applied to the premium for each policy. 
(A percentage increase of 25% would 
produce roughly the same total revenue 
as the proposed flat charge of $50.) 
Communities that do not bring their 
program into compliance while on 
probation would still be subject to 
suspension from the NFIP as now 
provided for in NFIP regulations. By 
establishing this probation procedure 
and charging this additional premium, 
FEMA expects to be able to obtain 
community compliance with Program 
requirements prior to reaching the point 
where there is no alternative but to 
suspend a community which results in 
loss of coverage to all policyholders in 
that community at the next policy 
anniversary for each of their policies. 
Also, communities must remedy 
violations to the maximum extent 
possible to avoid suspension or to be 
reinstated into the Program. The word 
“abrogate” in the existing regulations 
has been changed to “remedy” since, in 
common usage, “remedy” more 
accurately reflects the kinds of actions 
that must be taken by a community. 

The proposed rule also clarifies and 
expands on other provisions of § 59.24 
Suspension of Community Eligibility. 
Under the proposed revision, the section 
would include a separate paragraph on 
procedures for the suspension of 
communities that repeal, allow to lapse, 
or amend regulations so that they 
become non-compliant. 

Provisions are also included regarding 
procedures for communities which wish 
to voluntarily withdraw from the 
Program. In addition, a paragraph has 
been added that explicitly allows the 
Administrator to withhold the 
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reinstatement of a community that 
permits actions to take place that 
aggravate flood hazards until such time 
as the increased hazard is remedied to 
the maximum extent possible. The intent 
of this provision is to discourage 
communities from being suspended or 
withdrawing from the Program,.using the 
period of ineligibility to conduct actions 
inconsistent with NFIP flood plain 
management criteria, and then later 
applying for reinstatement. 

Another change proposed by this rule 
is to make the report required of 
participating communities on their 
participation in the NFIP a biennial 
report instead of an annual report. The 
definition of “elevated building” is being 
revised, and definitions of “breakaway 
walls” and of “finished area” are being 
added. 

The proposed rule provides more 
specific performance standards 
regarding the design and construction of 
breakaway walls built to enclose areas 
below the base flood elevation in V- 
zones (coastal high hazard areas). 
FEMA has received a number of 
requests over the past several years for 
these more definite standards. The 
proposed rule contains a general 
definition of breakaway walls. In 
addition, it allows for the use of (1) open 
wood lattice work, (2) insect screening 
or (3) breakaway walls of non-masonry 
construction that have a loading 
resistance of not less than ten (10) and 
no more than twenty (20) pounds per 
square foot. The loading values 
indicated have been selected in 
consideration of minimum standards for 
wall design established for resisting 
wind loads. This range (10-20 pounds 
per square foot) would assure that walls 
would, on the one hand, be strong 
enough to withstand non-design 
windstorm events, and on the other 
hand, would prevent use of stronger 
wall designs which either would not 
collapse under loading stress, or which 
would adversely affect the structural 
stability of the building. The established 
upper loading value is of particular 
importance for low-rise, non-engineered 
construction in that the lesser 
foundation strengths normally 
associated with such construction make 
them more vulnerable to collapse due to 
loading forces. Breakaway walls with a 
loading resistance of greater than 
twenty (20 pounds per square foot, or 
built using masonry construction are not 
prohibited. However, a registered 
professional engineer or architect must 
certify that the walls will collapse under 
wind and water loads associated with 
the base flood without damaging either 
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the elevated portion of the building or 
the enpneniing foundation system. 

A review of a breakaway wall design 
by a professional engineer or architect is 
considered necessary under these 
circumstances because of the higher risk 
of structural failure due to debris and 
impact loads (particularly in the case of 
masonry construction), and because the 
use of the more resistant wall materials 
and connection strengths would 
generally require that stronger 
foundation system designs be utilized. 

Finally, such enclosed space is not to 
be a “finished area”, as that term is 
being defined. This provision is similar 
to the provision in the existing 
regulation prohibiting the use of such 
enclosures for human habitation. FEMA 
believes that the revised language 
regarding these issues should clarify the 
existing general performance standards 
and provide those impacts by the 
regulations with the more definitive 
standards that have been requested. 

The proposed rule makes several 
changes to the requirements that 
communities obtain and maintain copies 
of elevation certificates for all new 
construction and substantial 
improvements in special flood hazard 
areas. The provisions of § 60.3(b)(5) and 
§ 60.3(e)(2) would be changed to require 
that elevation certificates be obtained 
for both flood plain management and 
insurance purposes. Since elevation 
certificates are already required for 
insurance purposes, these changes 
impose no new burden on communities. 
Additional changes in § 60.3(e)(2) 
include the delegation of the references 
to floodproofing, which is not permitted 
in V-zones, and a revision to require 
that the elevation of the lowest floor be 
obtained rather than the elevation of the 
lowest habitable floor. The latter change 
makes the elevation certificate 
requirements consistent with the V-zone 
elevation requirements now in force as 
well as with current flood insurance 
rating procedures for such structures in 
V-zones. 

The proposed rule revises the 
requirements that a registered engineer 
or architect certify the design of 
floodproofed non-residential structures 
in A-zones and of all structures in V- 
zones. The certification language now 
contained in the regulations conflicts 
with the requirements of professional 
liability insurers. In addition, the 
engineer or architect could not 
reasonably make the certification that is 
now required since he is normally not at 
the construction site during all phases of 
construction. A provision that allowed 
communities to propose a local 
regulation containing floodproofing 
specifications in lieu of certification by a 


registered engineer or architect has been 
deleted. No community has requested 
and obtained approval of such a local 
regulation. In addition, FEMA believes 
that the differences between 
floodproofed structures and varying 
flooding characteristics at each site 
support the need for an individual 
review of the designs of each 
floodproofed structure by a registered 
engineer or architect. 

In regard to mapping, the proposed 
rule would make a change in the flood- 
risk zone designations of Flood 
Insurance Rate Maps for consistency 
with a change in the rate tables made 
effective October 1, 1983, that collapsed 
the rates for Zones A1-30 to treat them 
as one zone for rating purposes and 
likewise collapsed the rates for Zones 
V1-30 to treat them as one zone for 
rating purposes. Similarly, the rates for 
Zones B and C were collapsed to treat 
them as one zone for rating purposes. 
The proposed rule would give Zone AE 
as a replacement designation for Zones 
A1-30, Zone VE as a replacement for 
Zones V1-30, and Zone X as a 
replacement for Zones B and C. The new 
maps would continue to delineate the 
500-year flood plain and the floodway. 
The replacement designations would be 
used on new maps, thus gradually 
replacing the current designations. The 
proposed rule also provides for a zone 
designating a coastal high hazard area 
without water surface elevations. 

The proposed rule makes a number of 
changes to the requirements for the 
anchoring and placement of mobile 
homes. These changes reflect a number 
of the comments received in response to 
the Advanced Notice of Proposed 
Rulemaking published in the Federal 
Register on January 13, 1982. The 
proposed changes also reflect the 
findings of a special study conducted for 
FIA on methods of placement of mobile 
homes in flood plains. Additional 
changes in mobile home standards, 
including changes to make terminology 
consistent with the Department of 
Housing and Urban Development's 
Manufactured Home Safety and 
Construction Standards (24 CFR 3280.2), 
are being considered for possible 
proposed rulemaking in FY 1986. 

NFIP regulations now require that 
mobile homes be anchored to resist 
flotation, collapse, or lateral movement 
by providing over-the-top and frame ties 
to ground anchors. The regulations 
specify the number, types and locations 
of ties required and that all components 
of the anchoring system be capable of 
carrying a force of 4,800 pounds. 

The proposed rule would delete the 
specific performance standards related 
to over-the-top and frame ties arid 
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substitute a more general performance 
standard. Under the proposed rule 
mobile homes must be elevated and 
anchored to resist flotation, collapse and 
lateral movement. Methods of anchoring 
can include, but are not limited to, over- 
the-top and frame ties. This more 
general performance standard will serve 
two. purposes. First, conflicts with 
mobile home manufacturing standards 
and State and local regulations in regard 
to the number, types and locations of 
ties will be eliminated. Second, the 
change will permit the use of alternative 
anchoring techniques that are effective 
in resisting flood loads. 

Two additional changes are proposed 
to the mobile home installation 
provisions of § 60.3(c) (5) and (6). These 
provisions now require that mobile 
homes be elevated so that their lowest 
floor is at or above the base flood 
elevation through use of fill or a 
specified piling foundation. The present 
standards are unnecessarily restrictive 
since they do not permit use of other 
equally acceptable elevation techniques. 
The proposed rule would require the 
lowest floor of the mobile home be 
elevated to or above the base flood 
elevation but not specify the elevation 
technique to be used. Mobile homes 
would have to be anchored to their 
foundation systems in accordance with 
the anchoring provisions of § 60.3(b)(8) 
of the proposed rule. FIA will be 
publishing a manual on the installation 
of mobile homes in flood plains that will 
discuss a range of elevation methods. 

The Standard Flood Insurance Policy 
(SFIP) of the NFIP currently 
distinguishes between a “mobile home” 
and a “doublewide mobile home”, with 
mobile homes having to meet certain 
requirements in special flood hazard 
areas and in coastal high hazard areas 
to be eligible for flood insurance and not 
being eligible for replacement cost 
coverage. The definition of “doublewide 
mobile home” is being revised by adding 
quantitative criteria relating to the 
structure’s dimensions. 

In recognition of certain leases where 
a private individual leases land from the 
Federal Government with the lease 
holding the Federal Government 
harmless for flood damage it causes, the 
proposed rule would provide for not 
covering such losses since the individual 
knowingly assumed that flooding risk. 

The proposed rule would provide the 
basis for insuring more than one 
building on a policy using a form 
approved by the Administrator. Also, to 
clarify the intent of the NFIP not to 
cover bailees’ goods, the Contents 
paragraph of the Property Covered 
section of the SFIP General Property 
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Form (Appendix A(2) of Part 61) would 
be revised to make it clear that bailees’ 
goods are not covered. A recent count 
decision held that bailees’ goods were 
covered, so this revision would carry out 
the intent of the NFIP not to cover them. 

When a limitation of coverage for 
finished basements {and their contents) 
and for enclosures {and contents) 
beneath the lowest elevated floor of 
elevated buildings was placed in effect 
on October 1, 1983, coverage was 
continued for certain equipment and 
other machinery vital to a building's 
intended use. While oil tanks and well- 
water tanks were specified as being 
covered, there was no mention of the oil 
in an oil tank or the pump for a well- 
water tank. The proposed rule would 
clarify that there is coverage for these 
items. It would also specify that there is 
coverage for cisterns {and the water in 
them) despite this basement/elevated 
building limitation, inasmuch as cisterns 
are integral parts of the building in 
certain communities particularly in the 
Virgin Islands, and often provide the 
only source of water for the building. 

In furtherance of loss prevention, as 
an insurance concept, and of hazard 
mitigation, which is one of the major 
goals of FEMA, an October 1, 1984, 
change in the SFIP made coverage 
available for sandbags under certain 
conditions. This proposed rule would 
extend that development by also 
providing coverage for fill for temporary 
levees, pumps, and wood under the 
same conditions except that, for both 
sandbags and the new items proposed, 
the provision referring to the purpose of 
preserving the building at the premises 
after a flood loss is being deleted. 

Another change in the SFIP effective 
October 1, 1984, was the addition of a 
provision for building coverage and one 
for contents coverage to make it clear 
that dwelling units in condominium 
buildings can only be covered, along 
with the policyholder's insurable tenant 
in common interest in property covered 
under any condomisum association 
flood insurance coverage provided 
under the National Flood Insurance Act 
of 1968, or any Acts amendatory thereof, 
up to the statutorily permissible limits of 
coverage available for the insuring of 
single-family dwelling owners under the 
Act. This proposed rule would add a 
provision making the same clarification 
for contents coverage involving 
nonresidential units in a condominium 
building. 

A number of other changes would be 
made in the SFIP for clarity, and in somg 
cases, for consistency between the two 
SFIP forms, the Dwelling Form and the 
General Property Form. 


FEMA receives a large number of 
requests for map amendments and 
revisions resulting from the completion 
of flood plain fills, stream 
channelizations, levee construction, or 
other flood control projects. FEMA also 
receives a large number of requests to 
provide the service of reviewing 
proposed projects. This service has led 
to the issuance of conditional Letters of 
Map Amendment (LOMAs) and 
conditional Letters of Map Revision 
(LGMRs) that provide FEMA assurance 
to individuals, developers, and 
communities that their projects would 
be accepted for map revision upon 
completion. The conditional LOMA and 
conditional LOMR are often needed by 
developers to obain construction loans 
and building permits and attract 
prospective buyers. Thus, to reduce 
expenses to the general taxpayer, FEMA 
is proposing a reimbursement procedure 
to allow for the recovery of costs 
associated with these actions. Under the 
proposal, an initial fee, the amount 
determined by the type of project, would 
be required of those seeking a 
conditional LOMA or conditional LOMR 
before any review commences. The 
initial fee represents the minimum cost 
required to review that type of project. 
FEMA would then determine the actual 
cost associated with the review of a 
particular project and the requestor 
would be billed for any additional costs 
incurred. In this way FEMA proposes to 
recover for the U.S. Treasury the entire 
cost associated with the review and 
processing of conditional LOMAs and 
conditional LOMRs. 

FEMA has determined that the costs 
associated with the technical review 
and administrative processing of a 
conditional LOMA or conditional LOMR 
request vary in proportion to the number 
of submittals required of an appellant to 
accurately show the effects of his 
proposed project, as well as with the 
type of project involved. Review time 
does not vary significantly for two 
similar projects, one twice as large as 
the other, providing the analyses 
submitted for both are complete and 
accurate. However, an incomplete 
submittal, or one with significant 
problems in the technical analyses, does 
take longer to process since it must be 
reviewed, an additional data request 
letter prepared and sent, and the new 
submittal re-reviewed. Similarly, whilé 
administrative processing time varies 
between conditional LOMAs and 
conditional LOMRs, it does not differ 
significantly within each category of 
project. It was also determined that for 
each category of project, there are 
certain minimum review and processing 
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elements common to all requests. These 
minimum review and processing costs 
were used to develop the initial fees for 
the various projects. 

The conditional LOMRs were first 
categorized by the type of project. Each 
category was then examined and 
minimum review and processing times 
were determined for engineering review, 
engineering administration, word 
processing and quality contro]. This 
basic processing common to each type 
of project was then converted to a dollar 
amount using direct labor rates, 
overhead, and fee, which FEMA pays 
for these services. 

The determination of review and 
processing time for conditional LOMAs 
was simplified in that there is a distinct 
difference between single-lot and multi- 
lot/subdivision requests. Administrative 
processing was the same for each, but 
engineering review time for multi-lot/ 
subdivision requests was approximately 
double that for single-lot determinations. 
The range of processing times for each 
type of LOMA was also narrower. The 
minimum times determined for each 
type were then converted to a dollar 
amount as described above. 

FEMA has determined, based upon an 
Environmental Assessment, that the 
proposed rule does not have significant 
impact upon the quality of the human 
environment. As a result, an 
Environmental Impact Statement will 
not be prepared. A finding of no 
significant impact is included in the 
formal docket file and is available for 
public inspection and copying at the 
Rules Docket Clerk, Officer of General 
Counsel, Federal Emergency 
Management Agency, 500 C Street SW., 
Washington, D.C: 20472. 

The proposed rule does not have a 
significant economic impact on a 
substantial number of small entities and 
has not undergone regulatory flexibility 
analysis. 

The proposed rule is not a “major 
rule” as defined in Executive Order 
12291, dated February 17, 1981, and, 
hence, no regulatory analysis has been 
prepared. 

The collection of information 
requirements contained in this notice of 
proposed rulemaking have been 
submitted to the Office of Management 
and Budget (OMB) for review under 
section 3504{h) of the Paperwork 
Reduction Act. Comments on these 
requirements should be sent to the 
Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
of Federal Emergency Management 
Agency, New Executive Office Building, 
Washington, D.C. 20503. The Federal 
Emergency Management Agency 
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(FEMA) requests that persons 
submitting comments on these 
requirements to OMB also send copies 
of those comments to FEMA. 


List of Subjects in 44 CFR Parts 59, 60, 
61, 64, 66, 70, 72, and 75 
Flood insurance, Flood plains, 
Intergovernmental relations. 
Accordingly, it is proposed to amend 
44 CFR Chapter 1, Subchapter B as 
follows: 


PART 59—GENERAL PROVISIONS 


§ 59.1 [Amended] 

1. Section 59.1 is amended in the 
following particulars: 

a. By removing the phrase ““A1-99” 


and adding in its place the phrase “A1- | 


30, AE, A99” in the definitions of “Area 
of special flood hazard” and “Special 
hazard area”. 

b. By removing the phrase “or VI-30” 
and adding in its place the phrase “V1- 
30, VE, or V” in the definition of “Area 
of special flood hazard”. 

c. By adding after the phrase “V1-30" 
the phrase “, VE; or V” in the definition 
of “Coastal high hazard area”. 

d. By removing the phrase “VI-30,” 
and adding in its place the phrase “V1- 
30, VE, V,” in the definition of “Special 
hazard area”. 

e. By adding, alphabetically, a 
definition of “Breakaway wall” to read 
as follows: 

“Breakaway wall” means a wall that 
is not part of the structural support of 
the building and is intended through its 
design and construction to collapse 
under specific lateral loading forces, 
without causing damage to the elevated 
portion of the building or supporting 
foundation system. 

f. By removing the definition of 
“Elevated Building” and adding in its 
place, alphabetically, a definition of 
“Elevated building” to read as follows: 

“Elevated building” means a non- 
basement building built, in the case of a 
building in Zones A1-30, AE, A, A99, 
AO, AH, B, C, X, or D, to have the top of 
the elevated floor, or in the case of a 
building in Zones V1-30, VE, or V, to 
have the bottom of the lowest horizontal 
structural member of the elevated floor 
elevated above the ground level by 
means of pilings, columns (posts and 
piers), or shear walls paraliel to the flow 
of the water and adequately anchored 
so as not to impair the structural 
integrity of the building. In the case of 
Zones A1-30, AE, A, A99, AO, AH, B, C, 
X, or D, “elevated building” also 
includes a building elevated by means 


of fill or solid foundation perimeter 
walls with openings sufficient to 
facilitate the unimpeded movement of 
floodwaters. In the case of Zones V1-30, 
VE, or V, “elevated building” also 
includes a building otherwise meeting 
the definition of “elevated building”, 
even though the lower area is enclosed 
by means of breakaway walls if the 
breakaway walls meet the standards of 
§ 60.3 (e)(5). 

g. By adding, alphabetically, a 
definition of “Finished area” to read as 
follows: 


* os - * + 
“Finished area” means an enclosed 


area having more than 20 linear feet of 
finished walls (paneling, etc.) or 


. equipped for use as kitchen, dining 


room, living room, family or recreational 
room, or bedroom, or office, or 
professional or private school or studio 
occupancies, workshop, or other such 
uses. 

h. In the definition of “ ‘Flood’ or 
‘Flooding’ ”, paragraph (a) (3) is 
amended by removing “or precipitated 
by accumulations of water on or under 
the ground.” and adding in its place the 
phrase “caused by flooding as defined in 
paragraph (a)(2) above and are akin to a 
river of liquid and flowing mud on the 
surfaces of normally dry land areas, as 
when earth is carried by a current of 
water and deposited along the path of 
the current.”. 

i. By removing the phrase “or.under” 
in the first sentence of the definition of 
“Mudslide”. 


§ 59.22 [Amended] 

2. In § 59.22, paragraph (b)(2) is 
amended by removing the phrase “an 
annual” and adding in its place the 
phrase “a biennial”. 

3. Section 59.24 is amended by. 
removing paragraphs (b) and (c) and by 
adding paragraphs (b) through (g) to 
read as follows: 


§ 59.24 Suspension of community 
eligibility. 
(b) A community eligible for the sale 

of flood insurance which fails to 
adequately enforce flood plain 
management regulations meeting the 
minimum requirements set forth in 

§§ 60.3, 60.4 and/or 60.5 shall be subject 
to probation. Prior to imposing 
probation, the Administrator shall 
inform the community upon 30 days 
prior written notice of the impending 
probation and of the specific 
deficiencies relative to the failure to 
enforce. During this period the 
community shall have the opportunity to 


14907 


demonstrate compliance with Program 
requirements. Probation shall represent 
formal notification to the community 
that the Administrator regards the 
community's actions as not compliant 
with Program requirements. Probation 
may be continued for up to one year 
after the community remedies to the 
maximum extent possible the action(s) 
which caused the probation to be 
imposed. A community that does not 
take adequate remedial action during a 
period of probation is subject to 
suspension of its eligibility under 
paragraph (c) of this section. Flood 
insurance may be sold or renewed in a 
community placed on probation. An 
additional premium of $50.00 shall be 
charged on each policy sold or renewed 
within the community during a one year 
period beginning on the date the 
community is placed on probation and 
during any successive one year periods 
during which the community continues 
on probation for any part thereof. 

(c) A community eligible for the sale 
of flood insurance which fails to 
adequately enforce its flood plain 
management regulations meeting the 
minimum requirements set forth in 
§§ 60.3, 60.4 and/or 60.5 and does not 
take adequate remedial action during a 
period of probation shall be subject to 
suspension of its Program eligibility. 
Under such circumstances, the 
Administrator shall grant the community 
30 days in which to show cause why it 
should not be suspended. The 
Administrator may conduct a hearing, 
written or oral, before commencing 
suspensive action. If a community is to 
be suspended, the Administrator shall 
inform it upon 30 days prior written 
notice and upon publication in the 
Federal Register under Part 64 of this 
subchapter of its loss of eligibility for 
the sale of flood insurance. In the event 
of impending suspension, the 
Administrator shall issue a press release 
to the local media explaining the 
reasons and effects of the suspension. 
The community’s eligibility shall only be 
reinstated by the Administrator upon his 
receipt of a local legislative or executive 
measure reaffirming the community’s 
formal intent to adequately enforce the 
flood plain management requirements of 
this subpart, together with evidence of 
action taken by the community to 
remedy, to the maximum extent 
possible, the action(s) which caused the 
suspension. In certain cases, the 
Administrator, in order to evaluate the 
community's performance under the 
terms of its submission, may withhold 
reinstatement for a period not to exceed 


_one year from the date of his receipt of 


the satisfactory submission or place the 
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community Saotanee as provided for 
in paragraph section. 
(d)A anon eligible for the sale 


amends its regulations to that they no 
longer meet the minimum requirements 
set forth in $§ 60.3, 60.4 and/or 60.5 shall 
be suspended from the Program. If a 
community is to be suspended, the 
Administrator shall inform it upon 30 
days prior written notice and upon 
publication in the Federal Register under 
Part 64 of this subchapter of its loss of 
eligibility for the sale of flood insurance. 
The community eligibility shall remain 
terminated after suspension until copies 
of adequate flood plain management 
regulations have been received and 

- approved by the Administrator. 

(eA community eligible for the sale 
of flood insurance may withdraw from 
the Program by submitting to the 
Administrator a copy of a legislative 
action that explicitly states its desire to 
withdraw from the National Flood 
Insurance Program. Upon receipt of a 
certified copy of a final legislative 
action, the Administrator shall 
withdraw the community from the 
Program and publish in the Federal 

under Part 64 of this subchapter 
its loss of eligibility for the sale of flood 
insurance. A;community that has 
withdrawn from the Program may be 
reinstated if it submits the application 
materials specified in § 59.22(a). 

(f) If during a period of ineligibility 
under paragraphs (a), (d), or (e) of this 
section, a community has permitted 
actions to take place that have 
aggravated existing flood plain, 
mudslide {i-e., mudflow) and/or flood 
related erosion hazards, the 
Administrator may withhold 
reinstatement until the community 
submits evidence that it has taken 
action to remedy to the maximum extent 
possible the increased hazards. The 
Administrator may also place the 
reinstated community on probation as 
provided for in paragraph (b) of this 
section. 

{g) The Administrator shall promptly 
notify the servicing agent and any 
insurers issuing flood insurance 
pursuant to an arrangement with the 

Administrator of these communities 
whose eligibility has been suspended or 
which have withdrawn from the 
program. Fleod insurance shall not be 
sold or renewed in those communities. 
Policies seld or renewed within a 
community during a period of 
ineligibility are deemed to be voidable 
by the Administrator whether or not the 
parties to sale or renewal had actual 


notice of the ineligibility. 


PART 60—CRITERIA FOR LAND 
MANAGEMENT AND USE 


§60.3 [Amended] 

4. Section 60.3 is amended in the 
following particulars: 

a. By adding after “FHBM” the phrase 

“or FIRM” in the following paragraphs: 
a (b}(2), (b}{(2), (b)(5}, and (b}{9). 

b. By removing in paragraph (b)(5) the 
words “For the purpose of the 
determination of applicable flood 
insurance risk premium rates within” 
and adding in their place the word 
“Within”. 

c. By revising paragraph (b)(8) to read 
as follows: 

(b) cet 

(8) Require that all mobile homes to 
be placed within zone A.on a 
community's FHBM or FIRM shall be 
installed using methods and practices 
which minimize flood damage. For the 
purposes of this requirement, mobile | 
homes must be elevated and anchored 
to resist flotation, collapse, or lateral 
movement. Methods of anchoring may 
include, but are not to be limited to, use 
of over-the-top and frame ties to ground 
anchers. This requirement is in addition 
to. applicable State and local anchoring 
requirements for resisting wind forces. 

d. By removing in paragraph (c)(1) the 
word “unnumbered” and adding in its 
place the phrase “, AE zones,”. 

e. By adding after the phrase “A1-30” 
the phrase“, AE” in the following 
paragraphs: {c)(2} and (c)(3). 

f. By revising paragraphs (c)(4), (c)(5), 
and (c)(6) to read as follows: 


* *«* € 


(c) 

(4) Provide thai where a non- 
residential structure is intended to be 
made watertight below the base flood 
level, {i) a registered professional 
engineer or architect shall develop and/ 
or review structural design, 
specifications, and plans for the 
construction, and shall certify that the 
design and methods of construction are 
in accordance with accepted standards 
of practice for meeting the applicable 
provisions of {c)(3){ii) or {c)(8)}(ii) of this 
section, and {ii) a record of such 
certificates which includes the specific 
elevation (in relation to mean sea level) 
to which such structures are 
floodproofed shall be maintained with 
the official designated by the community 
under § 59.22(a)(9){iii); 

(5) Require that all mobile homes to 
be placed within Zones A1-30 and AE 
on the community's FIRM in new mobile 
home parks and mobile home 
subdivisions, in expansions to existing 
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mobile home parks and mobile home 
subdivisions, and in existing mobile 
home parks and mobile home 
subdivisions where the repair, 
reconstruction or improvement of the 
streets, utilities and pads equals or 
exceeds 50%.of the value of the streets, 
utilities and pads before the repair, 
reconstruction or improvement has 
commenced, have the lowest floor of the 
mobile home elevated to or above the 
base flood level. 

(6) Require that all mobile homes to 
be placed within zones A1-30 and AE 
on the community's FIRM, which are not 
to be placed inte a mobile home park or 
mobile home subdivision, have the 
lowest floor of the mobile home elevated 
to or above the base flood level. 


* * * * * 


g. By adding after the phrase ““A1-30” 
the phrase “and AE” in paragraph 
(c)(10). | 

h. In paragraph {d) by adding after the 
phrase “A1-30” the phrase “and/or AE” 
and by removing the phrase “A99 zones 
and unnumbered” and adding in its 
place the phrase “, AH zones, A99 
zones, and ”. 

i. By removing the phrase “‘(c)(9)"’ and 
adding in its place the phrase ‘‘(c)(11)" 
in paragraph (d)(1). 

j. By revising paragraph (e) to read as 
follows: 


* * * * * 


(e) When the Administrator has 
provided a notice of final base flood 
elevations within Zones A1-30 and/or 
AE.on the community's FIRM and, if 
appropriate, has designated AH zones, 
AO zones, A99-zones, and A zones on 
the community's FIRM, and has° 
identified on the community's FIRM 
coastal high hazard areas by designating 
Zones V1-30, VE, and/or V, the 
community shall: 

(1) Meet the requirements of 
paragraphs (c)(1) through {c)(11) of this 
section; 

(2) Within Zones V1-30, VE, and V on 
a community's FIRM, {i) obtain the 
elevation {in relation to mean sea level) 
of the bottom of the lowest structural 
member of the lowest floor (excluding 
pilings and columns) of all new and 
substantially improved structures, and 
whether or not such structures contain a 
basement, and (ii) maintain a record of 
all such information with the official 
designated by the community under 
§ §9.22{a)(9)(iii); 

(3) Provide that all new construction 
within Zones V1-30, VE, and V on the 
community's FIRM is located landward 
of the reach of mean high tide; 

(4) Provide that all new construction 
and substantial improvements in Zones 





V1-30, VE, and V (where base flood 
elevation data is available) on the 
community's FIRM, are elevated on 
pilings and columns so that (i) the 
bottom of the lowest horizontal 
structural member of the lowest floor 
(excluding the pilings or columns) is 
elevated to or above the base flood 
level; (ii) the pile or column foundation 
and structure attached thereto is 
anchored to resist flotation, collapse and 
lateral movement due to combined wave 
and wind loads to which they may be 
subjected during the base flood; and (iii) 
a registered professional engineer or 
architect shall develop or review the 
structural design, specifications and 
plans for the construction, and shall 
certify that the design and methods of 
construction to be used are in 
accordance with accepted standards of 
practice for meeting the provisions of 
paragraphs (e){4) {i) and (ii) of this 
section; 

(5) Provide that all new construction 
and substantial improvements within 
Zones V1-30, VE, and V on the 
community's FIRM have the space 
below the lowest floor either free of 
obstruction or constructed with non- 
supporting breakaway walls, open wood 
lattice-work, or insect screening 
intended to collapse under wind and 
water loads associated with the base 
flood without causing damage to the 
elevated portion of the building or 
supporting foundation system. For the 
purposes of this section, a breakaway 
wall shall be of non-masonry 
construction and have a loading 
resistance of not less than ten (10) and 
no more than twenty (20) pounds per 
square foot. Use of breakaway walls 
which do not meet the above material 
and strength criteria may be permitted 
only if a registered professional engineer 
or architect certifies that the designs 
proposed will permit the breakaway 
wall to collapse under wind and water 
loads associated with the base flood 
without causing damage to the elevated 
portion of the building or supporting 
foundation system. Such enclosed space 
shall not be a finished area. 

(6) Prohibit the use of fill for structural 
support of buildings within Zones V1-30, 
VE, and V on the community's FIRM; 

(7) Prohibit the placement of mobile 
homes, except in existing mobile home 
parks and mobile home subdivisions, 
within Zones V1-30, VE, and V on the 
community's FIRM; 

(8) Prohibit man-made alteration of 
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sand dunes and mangrove stands within 
Zones V1-30, VE, and V on the 
community's FIRM which would 
increase potential flood damage. 


§60.6 [Amended] 


5. Section 60.6 is amended by 
removing in (a)(6){ii) the word “annual” 
and adding in its place the word 
“biennial”. 


§ 60.22 [Amended] 


6. Section 60.22 is amended by adding 
after the phrase “V1-30" the phrase “, 
VE, and V" in paragraph (c)(14) and by 
removing the phrase “and V1-30" and 
adding in its place the phrase “, AE, V1- 
30, and VE” in paragraph (c)(15). 


PART 61—INSURANCE COVERAGE 
AND RATES 


§61.3 {Amended} 


7. Section 61.3 is amended by adding 
to the end of the third sentence the 
phrase “, unless application to cover 
more than one building is made on a 
form approved for that purpose by the 
Administrator”. 


§61.4 [Amended] 
8. Section 61.4 is amended by adding 
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paragraph (e) to read as follows: 


* * * * * 


(e) The policy does not cover loss to 
any building or contents located on 
property leased from the Federal 
Government, arising from or incident to 
the flooding of the property by the 
Federal Government, where the lease 
expressly holds the Federal Government 
harmless, under flood insurance issued 
under any Federal Government program, 
from loss arising from or incident to the 
flooding of the property by the Federal 
Government. 


§61.5 [Amended] 


9. Section 61.5 is amended by 
removing from paragraph (f)(9) the 
phrase “V1-V30" and adding in its place 
the phrase “V1-30, VE, and V” and by 
removing from paragraph (f)(10) the 
phrase “oil tanks,” and adding in its 
place the phrase “well-water tank 
pumps, oil tanks and the oil in them, 
cisterns and the water in them,”. 


§61.6 [Amended] 


10. Section 61.6 is amended by 
revising the chart in paragraph (a) to 
read as follows: 

~~ Regular Program 
“|Program } 
pee Total 
amount 
available 


Second 
__layer_ 


First 
__layer 


Single family residential 


Except in Hawaii, Alaska, Guam, U.S. Virgin Islands.... 
In Hawaii, Alaska, Guam, U.S. Virgin Islands 


Other residential 


Except in Hawaii, Alaska, Guam, U.S. Virgin Islands.... 
In Hawaii, Alaska, Guam, U.S. Virgin Islands 


Small business 
Churches and other properties 


Contents 


Residential 
Small business : 
Churches, other properties (per unit) 


1 NOTE: 


2 NOTE: Add to 35,000. 


3 NOTE: Add to 100,000. 


§ 61.11 [Amended] 


11. Section 61.11 is amended by 
adding in paragraph (c) after the words 
“new policy” the words “or added 
coverage or increase in the amount of 
coverage”. 


35,000 
50,000 2 


150,000 
150,000 


185,000 
185,000 


100,000 
150,600 
100,000 
100,000 


150,000 
150,000 
150,000 
100,000 


250,000 
250,000 
250,000 
200,000 


10,000 
100,000 
100,006 


50,000 
200 ,000 
100 ,000 


60,000 
300 ,000 
200,000 


Only first layer available under Emergency Program 


§ 61.16 [Added] 
12. Section 61.16 is added to Part 61 to 
read as follows: 


§ 61.16 Probation additional premium. 


The additional premium charged 
pursuant to § 59.24(b) on each policy 
sold or renewed within a community 
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that has been placed on probation is 
$50.00. 


Appendix A(1) of Part 61—{[Amended] 


13. Appendix A(1) of Part 61, 
referenced at § 61.13, Standard Flood 
Insurance Policy, is amended in the 
following particulars: 

a. In Article II—Definitions, the 
definition of “Building” is amended by 
adding to the end of the last sentence 
the phrase “, unless application to cover 
more than one building is made on a 
form approved for that purpose by the 
Administrator”. 

b. In Article I—Definitions, the 
definition of “Doublewide Mobile 
Home” is amended by adding after the 
words “permanent building” and before 
the semi-colon the words “and which 
when so assembled is at least 16 feet 
wide with an area within its perimeter 
walls of at least 600 square feet”. 

c. In Article I—Definitions, the 
definition of “Policy” is amended by 
adding to the end of the last sentence 
the phrase ”, unless application to cover 
more than one building is made on a 
iorm approved for that purpose by the 
Administrator”. 

d. In Article II—Definitions, a 
definition of “Probation additional 
premium” is added, alphabetically, to 
read as follows: 

“Probation additional premium” means a 
flat charge of $50.00 per policy term paid by 
the Insured on all new and renewal policies 
issued covering property in a community that 
has been placed on probation under the 
provisions of 44 CFR 59.24. 


* * * + * 


e. In Article III—Losses Not Covered, 
the opening clause beginning “We 
only. . .” is amended by adding after 
the word “by” and before the word 
“flood” the phrase “or from”. 

f. In Article III—Losses Not Covered, 
paragraph A.2 is revised to read as 
follows: 


* * * * * 


2. Loss caused (i) by rain, snow, sleet, hail 
or water spray; or (ii) by freezing, thawing, 
the pressure or weight of ice or water, sewer 
backup or seepage of water unless your 
insured property has been, at the same time, 
damaged by a flood. 


* * * * * 


g. In Article IIl]—Losses Not Covered, 
paragraph A.3 is amended by removing 
the word “or” between the words 
“Water” and “moisture” and adding a 
comma in its place and by adding the 
phrase “or mudslide (i.e., mudflow)” 
after the word “moisture”. 

h. In Article I1]—Losses Not Covered, 
paragraph B.1 is amended by adding 
between the word “of” and the word 
“sandbags” the phrase “(i)”; by adding 


between the phrase “with them,” and 
the phrase “for the purpose” the 
following: “(ii) fill for temporary levees, 
(iii) pumps, and (iv) wood, all”; by 
removing the phrase “and preserving the 
building at the premises after a flood 
loss”; and by adding between the phrase 
“loss in an” and the word “amount” the 
word “aggregate”. 

i. In Article III—Losses Not Covered, 
paragraph B is amended by adding 
paragraphs 6 and 7 to the end thereof to 
read as follows: 

6. Loss caused by or resulting from power, 
heating or cooling failure, unless such failure 
results from physical damage to power, 
heating or cooling equipment situated on 
premises where the insured property is 
located, caused by the peril insured against. 

7. Loss to any building or contents located 
on property leased from the Federal 
Government, arising from or incident to the 
flooding of the property by the Federal 
Government, where the lease expressly holds 
the Federal Government harmless, under 
flood insurance issued under any Federal 
Government program, from loss arising from 
or incident to the flooding of the property by 
the Federal Government. 


j. In Article 'V—Property Covered, the 
heading is amended by adding “(Subject 
to ‘Property Not Covered’ Provisions)” 
as a second line of heading. 

k. In Article 1V—Property Covered, 
paragraph C is amended by removing 
the comma between the word “art” and 
the word “glass” and by adding a 
closing parenthesis between the phrase 
“antique silver” and the following 
comma. 

1. In Article V—Property Not Covered, 
paragraph B is revised to read as 
follows: 


* * * * * 


B. A building, and its contents, located 
seaward of mean high tide, or entirely 
in, on, or over water, if the building was 
newly constructed or substantially 
improved on or after October 1, 1982; 


* * * * * 


m. In Article V—Property Not 
Covered, paragraph F is amended by 
removing the phrase “oil tanks,” and 
adding in its place the phrase ‘“‘well- 
water tank pumps, oil tanks and the oil 
in them, cisterns and the water in 
them,”. 

n. In Article V—Property Not 
Covered, paragraph H is amended by 
removing the phrase “On and after 
October 1, 1982, a” and adding in its 
place the word “A”. 

o. In Article V—Property Not 
Covered, paragraph J is amended by 
removing the phrase “V1-V30" and 
adding in its place the phrase “V1-30, 
VE, and V”. 
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p. In Article VII—Replacement Cost 
Provisions, paragraph I is added to read 
as follows: < 

I. If the community in which your property 
is located has been converted from the 
Emergency Program to the Regular Program 
during the current policy term, then these 
Replacement Cost Provisions shall be applied 
based on the maximum amount of insurance 
available under the National Flood Insurance 
Program at the beginning of the current policy 
term instead of at the time of loss. 


q. In Article VIII—General Conditions 
and Provisions, paragraph C is amended 
by adding at the end of the first 
sentence a sentence to read as follows: 
* * * * * 

In other words, if you obtain additional 
flood insurance to cover the structure insured 
by this policy beyond that obtained under the 
authority of the National Flood Insurance Act 
of 1968, as amended, then you must acquire 
the maximum amount of available flood 
insurance under said Act in order to avoid 
the imposition of proration as described in 
the preceding sentence. 


* * * * * 


r. In Article VIII—General Conditions 
and Provisions, paragraph F.2. (ii)a is 
amended by removing in the last 
sentence the comma after the word 
“year” and adding in its place a closing 
parenthesis, by removing the closing 
parenthesis before the semi-colon, and 
by adding the word “or” after the semi- 
colon. 

s. In Article ViII—General Conditions 
and Provisions, paragraph O is amended 
by removing the word “Mortgagee” in 
the heading and adding in its place the 
word “Mortgage”. 


Appendix A(2) of Part 61—{Amended] 


14. Appendix A(2) of Part 61, 
referenced at § 61.13, Standard Flood 
Insurance Policy, is amended in the 
following particulars: 

a. That part of the heading of 
Appendix A(2) that is enclosed in 
brackets is revised to read as follows: 

* * * * * 

(Issued Pursuant to the National Flood 
Insurance Act of 1968, or Any Acts 
Amendatory Thereof, and Applicable Federal 
Regulations in Title 44 of the Code of Federal 
Regulations, Subchapter B) 


* * * * * 


b. In the Definitions section, the 
definition of “Building” is amended by 
adding to the end of the last sentence 
the phrase “, unless application to cover 
more than one building is made on a 
form approved for that purpose by the 
Administrator”. 

c. In the Definitions section, the 
definition of “Doublewide Mobile 
Home” is amended by removing the 
word “an” and adding in its place the . 
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word “and” and by adding after the 
words “permanent building” and before 
the semi-colon the words “and which 
when so assembled is at least 16 feet 
wide with an area within its perimeter 
walls of at least 600 square feet”. 

d. In the Definitions section, the 
definition of “Policy” is amended by 
adding to the end of the last sentence 
the phrase “, unless application to cover 
more than one building is made on a 
form approved for that purpose by the 
Administrator”. 

e. In Definitions section, a definition 
of “Probation additional premium” is 
added, alphabetically, to read as 
follows: 


* * * * * 


“Probation additional premium” means a 
flat charge of $50.00 per policy term paid by 
the Insured on all new and renewal policies 
issued covering property in a community that 
has been placed on probation under the 
provisions of 44 CFR 59.24. 


f. In the Perils Excluded section, 
paragraph A is amended by adding a 
comma between the word “water” and 
the word “moisture” in item (3). 

g. In the Perils Excluded section, 
paragraph F is amended by removing 
the phrase “purpose of sandbags” and 
adding in its place the phrase “purchase 
of (i) sandbags”; by adding between the 
phrase “with them,” and the phrase “for 
the purpose of saving” the following: 
“(ii) fill for temporary levees, (iii) pumps, 
and (iv) wood, all”; by removing the 
phrase “and preserving the building at 
the premises after a flood loss”; and by 
adding between the phrase “loss in an” 
and the word “amount” the word 
“aggregate”. 

h. In the Perils Excluded section, 
paragraph K is added to read as follows: 


- * * 


K. To any building or contents located on 
property leased from the Federal 
Government, arising from or incident to the 
flooding of the property by the Federal 
Government, where the lease expressly holds 
the Federal Government harmless, under 
flood insurance issued under any Federal 
Government program, from loss arising from 
or incident to the flooding of the property by 
the Federal Government. 


i. In the Property Covered section, the 
heading is amended by adding “(Subject 
to ‘Property Not Covered’ Provisions)" 
as a second line of heading. 

j. In the Property Covered section, 
paragraph B.1 is amended by removing 
the semi-colon between the word 
“description” and the word “furniture” 
and adding in its place a comma and by 
adding‘to the end of paragraph B.1 the 
following sentence: “Bailees’ goods are 
specifically excluded from coverage 
under this policy.” 


k. In the Property Covered section, 
paragraph B is amended by adding “3.” 
before the paragraph beginning “The 
Insurer shall not be liable * * *” and by 
removing “3.” before the paragraph 
beginning ‘“‘When the insurance under 
this policy covers improvements * * * ” 
and adding in its place “4.”. 

1. In the Property Covered section, 
paragraph B is amended by adding 
paragraph 5 to read as follows: 

5. In the case of contents owned by the 
Insured in a condominum building, as a 
condominum unit owner, as well as in 
common with other condominium unit 
owners, should the amount of insurance 
collectible under this policy for a loss, when 
combined with any recovery available to the 
Insured as a tenant in common under any 
condominium association flood insurance 
coverage provided under the Act for the same 
loss, exceed the statutorily permissible limits 
of contents coverage available under the Act 
for the insuring of risks of the class 
(residential, non-residential, or small 
business) of the Insured, then the limits of 
contents coverage under this policy shall be 
reduced in regard to that loss by the amount 
of such excess. 


* * * * * 


m. In the Property Not Covered 
section, paragraph B is revised to read 
as follows: 

* * * * + 

B. A building, and its contents, located 
seaward of mean high tide, or entirely in, on, 
or over water, if the building was newly 
constructed or substantially improved on or 
after October 1, 1982. 


* * + * * 


n. In the Property Not Covered 
section, paragraph E is amended by 
removing the phrase “equipment; and 
business property.” and adding in its 
place the phrase “equipment.” 

o. In the Property Not Covered 
section, paragraph F is amended by 
removing the phrase “oil tanks, 
furnaces”, and adding in its place the 
phrase “well-water tank pumps, oil 
tanks and the oil in them, cisterns and 
the water in them, furnaces, hot water 
heaters, clothes washers and dryers, 
food freezers, air conditioners,”. 

p. In the Property not Covered section, 
paragraph H is amended by removing 
the phrase “On and after October 1, 
1982, a” and adding in its place the word 
“he. 

q. In the Property not Covered section, 
paragraph J is amended by removing the 
phrase “V1-V30" and adding in its place 
the phrase “V1-30, VE, and V”. 

r. In the General Conditions and 
Provisions section, paragraph C is 
amended by removing “Insured” in the 
first sentence and adding in its place 
“Insurer” and by adding at the end of 
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the first sentence a sentence to read as 
follows: 
* * * * ‘ * 

In other words, if the Insured obtains 
additional flood insurance to cover the 
structure insured by this policy beyond that 
obtained under the authority of the National 
Flood Insurance Act of 1968, as amended, 
then the Insured must acquire the maximum 
amount of available flood insurance under 
said Act is order to avoid the imposition of 
proration as described in the preceding 
sentence. 


* * * * * 


s. In the General Conditions and 
Provisions section, paragraph M is 
amended by removing the word 
“Mortgagee” in the heading and adding 
in its place the word “Mortgage”. 

t. The in witness whereof clause and 
the signature lines appearing after 
paragraph V of the General Conditions 
and Provisions section and before 
Endorsement 1 are revised to read as 
follows: 

In witness whereof, the Insurer has 
executed and attested these presents. 
Jeffrey S. Bragg, 

Administrator, Federal Insurance 
Administration. 


PART 64—COMMUNITIES ELIGIBLE 
FOR THE SALE OF INSURANCE 


§64.3 [Amended] 


15. Section 64.3 is amended in the 
following particulars: 

a. In the chart in paragraph (a)(1) by 
removing the phrase “A1-99” and 
adding in its place the phrase “A1-30, 
AE” and by adding after this amended 
entry in the chart the following entry: 


Area of special flood hazard 
where enough progress has been 
made on a protective system, 
such as dikes, dams, and levees, 
to consider it complete for insur- 
ance rating purposes. 


b. In the chart in paragraph (a)(1) by 
adding after the “AH” entry the 
following entry: 


Area of special flood hazards 
without water surface elevations 
determined, and with velocity, 
that is inundated by tidal floods 
(coastal high hazard area). 


c. In the chart in paragraph (a)(1) by 
adding after the phrase “VI-30” the 
phrase “, VE” and by adding in this 
entry the chart after “flood hazards,” the 
word “with water surface elevations 
determined and”. 
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d. In the chart in paragraph (a)(1) by 
adding both after the phrase “B” and 
after the phrase “C” the phrase “,X”. 

e. In paragraph (b), by removing the 
phrase “A1-99” and adding in its place 
the phrase “‘A1-30, AE, A99” and by 
adding after the phrase ‘“‘V1-30,” the 
phrase “VE, V”,. 


PART 66—CONSULTATION WITH 
LOCAL OFFICIALS 


§ 66.1 [Amended] 


16. Section 66.1 is amended by 
removing the phrase ““A1-99 and” and 
adding in its place the phrase “A1-30, 
AE, A99” and by adding after the phrase 
“V1-30” the phrase “, and VE”. 


PART 70—PROCEDURE FOR MAP 
CORRECTION 


§§ 70.1, 70.3, 70.4, and 70.5 [Amended] 


17. Part 70 is amended by removing 
the phrase “A1-99” and adding in its 
place the phrase”, “A1-30, AE, A99” in 
the following sections: §§ 70.1, 70.3(a), 
70.4(a) 70.4(b), and 70.5{c). 

18. Part 70 is amended by removing 
the phrase “and V1-30" and adding in its 
place the phrase, “V1-30, VE and V” in 
the following sections: §§70.1 and 
70.3(a). 

19. Part 70 is amended by removing 
the phrase “or V1-30" and adding in its 
place the phrase”, V1-30, VE, or V” in 
the following sections: §§ 70.4(a), 
70.4(b), and 70.5(c). 

20. Part 72 is is added to 44 CFR 
Chapter 1, Subchapter B to read as 
follows: 


PART 72—PROCEDURE AND FEES 
FOR OBTAINING CONDITIONAL 
APPROVAL OF MAP CHANGES 


Sec. 
72.1 
72.2 
72.3 
724 
72.5 


Purpose of part. 

Definitions. 

Initial fee schedule. 
Submittal/payment procedures. 
Exemptions. 

72.6 Unfavorable response. 

72.7 Resubmittals. 

Authority: U.S.C. 9701; section 1360(a), 
National Flood Insurance Act, (42 U.S.C. 
4101); Reorganization Plan No. 3 of 1978, (3 
CFR 1978 Comp. p. 329); E.O. 12127, dated 
March 31, 1979 (3 CFR 1979 Comp. p. 376); 
delegation of authority to Federal Insurance 
Administrator (44 CFR Part 2). 


§72.1 Purpose of part. 


The purpose of this part is to provide 
administrative and cost recovery 
procedures for engineering review and 
processing associated with the issuance 
of Conditional Letters of Map 
Amendment (conditional LOMAs) and 
Conditional Letters of Map Revision 
(conditional LOMRs). 


§72.2 Definitions. 

(a) Except as otherwise provided in 
this part, the definitions set forth in Part 
59 of this subchapter are applicable to 
this part. 

(b) For the purpose of this part, a 
Conditional Letter of Map Amendment 
(conditional LOMA) is FEMA’s comment 
on a proposed project to be located in 
and affecting only that portion of the 


area of special flood hazard outside the © 


regulatory floodway and having no 
impact on the existing regulatory 
floodway or effective base flood 
elevations. 

(c) For the purpose of this part, a 
Conditional Letter of Map Revision 
(conditional LOMR) will be FEMA's 
comment on a proposed project that 
would affect the hydrologic and/or 
hydraulic characteristics of a flooding 
source and thus result in the 
modification of the existing regulatory 
floodway or effective base flood 
elevations. 

§72.3 Initial fee schedule. 

(a) For conditional Letters of Map 
Amendment, the initial fee shall be paid 
by the requestor in the following 
amounts: 

(1) Single-lot 

(2) Multi-lot/subdivision 

(b) For conditional Letters of Map 
Revision, the initial fee shall be paid by 
the requestor in the following amounts: 

(1) New bridge or culvert (no 

channelization) 

(2) Channel modifications only 

(3) Channel modification and new 

bridge or culvert 

(4) Levees, berms, or other structural 

measures. 


(c) For projects involving 
combinations of the above actions 
which are not separately identified, the 
initial fee shall be that charged for the 
most expensive of the actions 
comprising the combination. 

§72.4 Submittal/payment procedures. 

(a) Initial fees should be submitted 
with the request for FEMA review and 
processing of conditional LOMAs and 
conditional LOMRs. 

(b) Initial fees must be received by 
FEMA before the review can be initiated 
for any conditional LOMA or 
conditional LOMR request. 

(c) Following completion of FEMA 
review for any conditional LOMA or 
conditional LOMR, the requestor will be 
billed at the prevailing private sector 
labor rate (currently $25.00 per hour) for 
any actual costs exceeding the initial fee 
incurred during the review. 

(d) Payment of this final invoice must 
be received by FEMA before the 
conditional LOMA or conditional LOMR 
will be issued. 
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(e) Payment of both the initial fee and 
final cost shall be by check or money 
order payable to the United States 
Treasury. 


§72.5 Exemptions. 

Federal, state, and local governments 
and agencies shall be exempt from fees 
if the requestor demonstrates that the 
primary purpose of the proposed project 
is to benefit the general public. 

§ 72.6 Unfavorable response. 


A conditional LOMA or conditional 
LOMR may be denied or may contain 
specific comments, concerns, or 


conditions regarding a proposed project 


or design and its impacts on flood 
hazards in a community. A requestor is 
not entitled to any refund if the letter 
contains such comments, concerns, or 
conditions, of if the letter is denied. A 
requestor is not entitled to any refund if 
the requestor is unable to obtain 
required authorizations, permits, 
financing, etc., for which the letter was 
sought. 


§72.7 Resubmittals. 


At a minimun, anew initial fee will 
apply to any resubmittal of a request 
more than 90 days after FEMA 
notification that a request has been 
denied or a review has been terminated 
due to insufficient information or other 
reasons. A new initial fee will also apply 
if the project has been significantly 
altered in design or scope other than that 
necessary to respond to previously 
issued comments, concerns, or 
conditions, by FEMA. 


PART 75—EXEMPTION OF STATE- 
OWNED PROPERTIES UNDER SELF- 
INSURANCE PLAN 


§§ 75.1, 75.10, 75.11, and 75.13 [Amended] 


21. Part 75 is amended by removing 
the phrase “M, V, VO” and inserting in 
its place the phrase “AH, A1-30. AE, 
A9g9, M, V, VO, V1-30, VE” in the 
following sections: §§ 75.1, 75.10, 
75.11(a)(4) (twice), 75.11(a)(5), 
75.11(a)(7), and 75.13(c). 


Authority: National Flood Insurance Act of 
1968, as amended (Title XIII of the Housing 
and Urban Development Act of 1968), 42 
U.S.C. 4001-4128; Reorganization Plan No. 3 
of 1978 (43 FR 41923); E.O. 12127, dated 
March 31, 1979 (44 FR 19367); E.O. 11988, 
dated May 24, 1977; and 44 CFR 2, Delegation 
of Authority to Federal Insurance 
Administrator. 


Dated: March 12, 1985. 
Jeffrey S. Bragg, 
Federal Insurance Administrator. 
[FR Doc. 85-9030 Filed 4-12-85; 8:45 am] 
BILLING CODE 6718-01-M 








Monday 
April 15, 1985 


i) 


st 


| 


nt) 
wid y | 
. 


| 


Part Vill 


Department of 
Transportation 


Federal Highway Administration 


M 


23 CFR Part 625 


Design Standards for Highways; Final 
Rule With Request for Comments 


aI 


ty 


M, 
haul 





14914 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


23 CFR Part 625 
[FHWA Docket No. 80-2, Notice 5] 


Design Standards for Highways 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule; request for 
comments. 


SUMMARY: The Federal Highway 
Administration (FHWA) is issuing 
amendments to the design standards 
which apply to most highway 
construction and reconstruction project 
eligible to receive funding under the 
Federal-aid highway program. A new 
publication issued by the American 
Association of State Highway and 
Transportation Officials (AASHTO) 
entitled “A Policy on Geometric Design 
of Highways and Streets” is being 
adopted by the FHWA and will 
constitute the FHWA's policy on the 
geometric design of all federally- 
assisted construction and reconstruction 
projects with the exception of those 
standards that currently apply to 
Interstate highways. This AASHTO 
document is being substituted for 
several existing publications which are 
now incorporated by reference in 23 
CFR Part 625. The two primary 
documents that are being replaced are: 
“A Policy on Geometric Design of Rural 
Highways,” AASHO, 1965 (GDRH), and 
“A policy on Design of Urban Highways 
and Arterial Streets,” AASHO, 1973 
(DUHAS). The FHWA is also requesting 
comments on the new adopted 
standards in order to assist the FHWA 
in planning additional design research 
activities. 

DATES: This final rule is effective May 
15, 1985. Comments must be received 
August 13, 1985. Incorporation by 
reference approved by the Director of 
the Office of the Federal Register on 
May 15, 1985. 

ADDRESSES: Submit written comments, 
preferably in triplicate, to FHWA 
Docket No. 80-2, Notice 5, Federal 
Highway Administration, Room 4205, 
HCC-10, 400 Seventh Street, SW., 
Washington, D.C. 20590. All comments 
received will be available for 
examination at the above address 
between 7:45 a.m. and 4:15 p.m. e.t., 
Monday through Friday. Those desiring 
notification of receipt of comments must 
include a self-addressed stamped 
postcard. The revised design standards 
are on file at the Office of the Federal 
Register in Washington, D.C., and are 
available for inspection and copying 


from the FHWA Washington 
Headquarters and all FHWA Division 
and Regional Offices as prescribed in 49 


CFR Part 7, Appendix D. Copies of past 


and current AASHTO publications are 
also available for purchase from the 
American-Association of State Highway 
and Transportation Officials, Suite 225, 
444 North Capitol Street NW., 
Washington, D.C. 20001. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Wilson B. Harkins, Highway Design 
Division, Office of Engineering, (202) 
426-0313, or Mr. Michael J. Laska, Office 
of the Chief Counsel, (202) 426-0761, 
Federal Highway Administration, 400 
Seventh Street SW., Washington, D.C. 
20590. Office hours are from 7:45 a.m. to 
4:15 p.m e.t., Monday through Friday. 


SUPPLEMENTARY INFORMATION: The 
standards, policies, and guides that have 
been approved by the FHWA for 
application on all Federal-aid highway 
projects are incorporated by reference in 
23 CFR Part 625. Those provisions that 
apply to roadway geometric design and 
are the subject of this rulemaking are 
listed in 23 CFR 625.3(a). 

As stated in prior notices, the 
American Association of State Highway 
and Transportation Officials (AASHTO) 
is an organization which represents the 
52 State highway and transportation 
agencies (including the District of 
Columbia and Puerto Rico). Its members 
consist of the duly constituted heads 
and other chief directing officials of 
those 52 agencies. The Secretary of the 
United States Department of | 
Transportation (DOT) is an ex officio 
member. Prior to 1974, the AASHTO 
was known as the American 
Association of State Highway Officials 
(AASHO). 

Among other functions, the AASHTO 
develops and issues standards, 
specifications, policies, guides, and 
related materials for use by the States 
on all highway projects in the nation. 
Due to the AASHTO’s recognized 
expertise and representation of all State 
highway and transportation agencies, 
the FHWA has worked with the 
AASHTO over the years in the 
development of design standards 
pursuant to the provisions of Federal 
law (Title 23, U.S.C.) which direct the 
FHWA to consult and cooperate with 
the States in that regard. Many of the 
standards, policies, and guides approved 
by the FHWA and incorporated in 23 
CFR Part 625 were developed and issued 
by AASHTO. Revisions made to such 
documents by the AASHTO must be 
independently reviewed and adopted by 
the FHWA before they can be applied 
on Federal-aid projects. 
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Background 


On February 14, 1980, the FHWA 
published a notice of proposed 
rulemaking (NPRM) at 45 FR 10236 
requesting comments on proposed 
changes to the above geometric design 
standards. The changes would be based 
on the substitution of anew AASHTO 
publication, “A Policy on Geometric 
Design of Highways and Streets” 


- (Policy), 1984, for several of the existing 


documents now referenced in 23 CFR 
Part 625. As stated in the NPRM, the 
primary reasons for development of the 
new Policy document are: To 
incorporate the latest available research 
findings on design concepts; to provide 
for vehicle characteristics which have 
changed since the previous criteria were 
issued; to incorporate current practices; 
to eliminate material covered elsewhere; 
and to combine the criteria now 
contained in at least five different 
publications. 

The FHWA extended the original 90- 
day comment period by 30 days (45 FR 
34302, May 22, 1980) from May 14, 1980, 
to June 13, 1980, in order to provide 
interested parties additional time to 
respond to the NPRM. 

A “Notice regarding status of 
proposed rule” was published on 
November 17, 1980 (45 FR 75690). This 
status notice discussed the comments 
received as a result of the NPRM, 
concentrating on procedural comments 
as opposed to the comments pertaining 
to technical aspects of the proposed 
standards. The November 17 notice also 
announced procedures that would be 
followed leading to publication of this 
final rule: 

1. The FHWA would categorize all 
comments responding to the NPRM into: 
(a) Nontechnical/editorial; (b) minor 
technical; (c) major technical; and (d) 
technical in need of new research. 

2. The comments would be reviewed 
and analyzed and the AASHTO would 


‘ be notified of FHWA’s conclusions and 


recommendations. 

3. The FHWA would then receive a 
formal submission of a revised Policy 
from AASHTO. 

4. The FHWA would review the 
modified Policy. If at the time of 
issuance of a final rule, the Policy 
contains material not acceptable to the 
FHWA, such material would be noted 
and excluded and, as required, 
alternative criteria will be adopted for 
use on Federal-aid projects. 

On May 21, 1981, the FHWA 
published in the Federal Register a 
“Notice regarding status of proposed 
rule” (46 FR 27722) which announced 
that a response had been transmitted to 





Federal Register / Vol. 50, No. 72 / Monday, April 15, 1985 / Rules and Regulations 


AASHTO commenting upon its 
proposed new publication entitled “A 
Policy on Geometric Design of Highways 
and Streets” (Policy). A copy of the 
response was placed in the public 
docket (80-2) and was available for 
review by interested parties. 

The AASHTO reviewed FHWA's 
conclusions and recommendations to 
the proposed Policy. The modified Policy 
has been formally submitted to the 
FHWA and it has been determined that 
the Policy is in conformance with the 
requirements set forth by the FHWA. 

Therefore by this document, the 
FHWA is approving the Policy for use 
on Federal-aid projects by incorporating 
. it by reference into 23 CFR Part 625. 


Discussion of Comments and FHWA’s 
Response to AASHTO 


Sixty-nine comments were received in 
response to the NPRM issued on 
February 14, 1980. Comments were 
submitted by representatives from the 
following interest groups: 

4 congressional, 5 Federal agencies, 23 
State highway agencies, 14 local 
government agencies, 4 academia, 4 
highway consultants, 6 public interest 
organizations, and 9 from other 
interested parties. The majority of the 
comments (55) either expressed support 
or no position on the Policy. Only 10 
commenters (counting for duplication) 
expressed opposition to the Policy. 

After carefully reviewing the 
proposed Policy together with the 
comments received, the FHWA 
prepared a formal response to the 
proposed Policy. The response consisted 
of four parts: 

1. Category A: Editorial Revisions 
(corrections to spelling, grammar, 
punctuation, additional references, etc.). 

2. Category B: Recommendations 
Warranting Thorough Investigation 
(recommendations for modifications 
which while not mandatory for FHWA 
approval were considered as enhancing 
the Policy). 

3. Category C: Recommendations for 
Criteria Requiring Modification For 
Acceptance (value or standards which 
need to be revised before approval for 
application to Federal-aid projects). 

4. Category D: Criteria Accepted on 
Interim Basis Subject to Modification 
(values or standards allowed on a 
conditional basis until research 
demonstrates they are appropriate or 
provides supportable alternative 
criteria). 

Category A consisted of 27 pages of 
double-spaced commentary; Category B, 
93 pages; Category C, 8 pages, and 
Category D, 2 pages. The response to 
AASHTO incorporated the majority of 
the significant issues raised by the 


commenters concerning the technical 
aspects of the proposed Policy. 

The AASHTO initially agreed to 
incorporate all the changes 
recommended in Category A, to 
incorporate a large percentage of the 
recommended changes in Category B, 
and to institute action in the areas of 
needed research set forth in Category D. 

With regard to Category D, AASHTO 
agreed to initiate research efforts in the 
following six technical areas: (1) Cross- 
over crowns; (2) parameters affecting 
sight distance; (3) truck tractive power 
criteria; (4) side friction factors for 
superelevation; (5) acceleration and 
deceleration lengths for terminals; and 
(6) shoulder contrast. Research has been 
completed on maximum allowable 
cross-over crowns (pavement-shoulder 
break) and the results have been 
incorporated into the text of the Policy. 
Research has been initiated in the # 
remaining areas except for “shoulder 
contrast” which is presently being 
actively considered for future research. 
Therefore, the technical areas listed 
above as 2 through 6 are approved 
pending resolution or modification by 
research. 

With regard to Category C, there were 
42 genera] subject issues and/or specific 
values which the FHWA determined 
could not be approved for application on 
Federal-aid projects as written in the 
proposed Policy. The FHWA also 
determined that four of these issues 
were paramount: (1) That portion of the 
“Foreword” which emphasized use of 
minimum and below minimum values, 
thus placing the burden on the designer 
to justify the use of larger values even 
when the value is within the established 
range; (2) lack of an adequate discussion 
concerning the necessity for providing 
clear roadsides; (3) inconsistent 
pavement and bridge widths within each 
chapter and the lack of provisions 
prescribing equal or increasing values 
for each higher type facility; and (4) a 
lack of new procedures and equations 
for railroad/highway grade crossings. 
The AASHTO agreed with the 
recommendations and made the 
revisions to the Policy along with 35 of 
the remaining 38 issues cited. 

The three remaining issues not 
resolved were: (1) Provisions for 8-foot 
minimum parking lanes on collectors in 
low volume residential areas in lieu of 
the 7-foot lanes proposed; (2) a 
requirement for minimum clearance of 2 
feet behind face of curbs for fixed 
objects such as fire hydrants, light 
standard utility poles, etc., in lieu of the 
18-inch clearance proposed; and (3) limit 
on low or lower speed urban 
classification to a maximum of 40 m.p.h. 
as opposed to the 50 m.p.h. maximum 
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proposed. By letter of October 13, 1981, 
AASHTO notified FHWA of its 
exceptions to these recommendations 
and attached supporting documentation. 
Based on the strong supporting data and 
after thorough consideration, FHWA 
accepted the AASHTO proposed 
standards for the first two items, but 
rejected the third item in a letter to 
AASHTO dated November 23, 1981. The 
FHWA further stated that if the 40 
m.p.h. maximum low speed requirement 
was not accepted, the 50 m.p.h. standard 
would be listed as an exception in the 
final rule for Federal-aid projects. In 
September of 1982, the AASHTO Task 
Force responsible for preparing the 
“Policy” agreed to the FHWA standard 
of a maximum low speed urban 
classification of 40 m.p.h. With the 
resolution of this issue, the AASHTO 
and FHWA reached total agreement on 
the contents of the Policy. Therefore, the 
publication has been determined to be 
in conformance with the requirements 
as set forth by the FHWA. 


Summary of Policy 


The Policy combines the geometric 
design considerations from both the 
DUHAS and GDRH. In general, the 
Policy utilizes the format of the GDRH 
with the following significant 
differences: addition of a chapter on 
“Highway Functions”; expansion of the 
“Highway Types” chapter into four 
functional chapters—“Local Roads and 
Streets,” “Collector Roads and Streets,” 
“Arterial Roads and Streets,” and 
“Freeways”; and incorporation of the 
information from the current GDRH 
chapters “Controlled Access Highways” 
and “Intersections Design Elements” 
into various chapters. The geometric 
design material from “Part III—Highway 
Design” of the DUHAS is incorported in 
the new Policy. The DUHAS material on 
planning (“Part I—Transportation 
Planning”) and location (‘Part II— 
Highway Location”) is omitted in that 
these provisions are intended to be 
issued separately in order to give them 
the full coverage and particular 
exposure they warrant. 

The following paragraphs provide a 
brief synopsis of the information that is 
included in each of the ten chapters of 
the proposed Policy and, as appropriate, 
any significant additions, revisions, or 
deletions made to the currently 
approved AASHTO publications. 


Chapter I—Highway Functions 


This chapter is made up of 
information not contained in previous 
publications. The concept of functional 
classification is presented and the 
various components considered in 
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detail. This serves as both an 
introduction to functional classification 
and an explanation of how the concept 
is employed in this publication. 


Chapter II—Design Controls and 
Criteria 


This chapter is primarily an expansion 
of the current chapter in the GDRH. The 
expansion includes new material] and 
data from the DUHAS. The new 
material consists of: A totally new 
section discussing driver performance; a 
revision of the current material to 
develop a section on highway capacity 
compatible with the “Highway Capacity 
Manual,” ! which establishes levels of 
service for the various functional 
classifications; and essentially new 
sections on pedestrian characteristics 
and safety. 


Chapter II]—Elements of Design 


This chapter is based on and derived 
from much.of the material from the 
comparable chapter in GDRH. There are 
a few significant changes and several 
additions. The height of eye and height 
of vehicle used in sight distance 
determinations is lowered. The climbing 
lanes discussion is changed to utilize the 
method in the “Highway Capacity 
Manual.” Sections discussing decision 
sight distance and emergency escape 
ramps for heavy vehicles on steep 
downgrades are added, while a new 
discussion is added to the “Horizontal 
Alignment” section covering the 
employment of superelevation on lower 
speed urban streets. 


Chapter IV—Cross Section Elements 


’ This chapter is based primarily on its 
counterpart in the GDRH. The 
differences generally involve the 
addition of new material, including a 
discussion on skid resistance to 
supplement the section on pavements, 
and sections dealing with traffic 
barriers, noise control, park and ride 
facilities, ramps for the physically 
handicapped, and on-street parking. 


Chapter V—Local Roads and Streets 


The first of the four functional 
classification chapters, Chapter V 
represents an essentially new concept 
although most of the data is derived 
from the AASHTO publication 
“Geometric Design Guide for Local 
Roads and Streets,” 1971 (GDG), except 


1 The “Highway Capacity Manual,” Highway 
Research Board, Special Report 87, 1965, is 
available for inspection and copying from the 
FHWA pursuant to 49 CFR Part 7, Appendix D, and 
for purchase from the Transportation Research 
Board, 2101 Constitution Avenue, NW., Washington, 
D.C. 20418, 


for the material pertaining to special 
purpose roads. 

The “Special Purpose Roads” part of 
this chapter is an outgrowth of work 
done by a Federal advisory group in an 
effort to provide guidelines for designs 
where the combination of volumes, use, 
and conditions dictate minimum criteria. 
One of the significant items in this 
discussion provides guidelines for the 
use of two-directional, one-lane 
roadways with turnouts. The sections 
that constitute the special purpose part 
of the chapter are “Recreational Roads,” 
“Resource Development Roads,” and 
“Local Service Roads.” 


Chapter VI—Collector Roads and 
Streets 


This chapter continues the functional 
classification concept. The values that 
are established range from the higher 
values contained in the chapter on local 
roads and streets to the lower values in 
the chapter on arterials. Because the 
values represent such a blend, it could 
not be derived from one primary source. 
Rather, it combines pertinent 
information from all five of the 
AASHTO publications that are 
superseded. 


Chapter Vil—Arteria/ Roads and 
Streets 


The third of the four functional 
chapters, Chapter VII excludes coverage 
of freeways even though they are 
considered a type of arterial. The 
chapter is based primarily on 
information extracted from the related 
chapters in the GDRH and DUHAS, with 
the addition of values from the 
AASHTO publication “Geometric 
Design Standards for Highways Other 
Than.Freeways,” 1969 (GDS). The 
variation between criteria presented in 
this chapter and the criteria currently 
used for arterials is minima}. 


Chapter Vill—Freeways 


While freeways are a part of the 
arterial functional classification, as 
previously recognized, a separate 
chapter is provided because there are 
sufficient distinctions to make such a 
division desirable. Urban freeway 
material is taken from the chapter on 
this subject in the DUHAS. The rural 
discussion essentially consists of 
original material, and is quite brief 
because urban and rural freeways share 
many of the same characteristics and, 
therefore, many of the detailed urban 
values are applicable to rural 
conditions. 


Chapter IX—At-Grade Intersections 


This chapter essentially updates the 
chapter with the same title in the GDRH, 
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with the incorporation of relevant 
material from the “Intersection Design 
Elements” chapter of the same 
publication and pertinent information 
from the DUHAS. Significant changes 
include: a new section describing the 
human, traffic, physical, and economic 
elements of intersection design; a new 
table listing the appropriate simple 
curve radius with taper to affect 
minimum edge of pavement designs for 
turns at intersections; an extension to 
the safe sight distances discussion to 
include vehicles turning left onto two- 
lane highways from a stopped position; 
and a new procedure for determining 
sight distance needs at railroad 
crossings. 


Chapter X—Grade Separations and 
Interchanges 


Like the preceding chapter, Chapter X 
is patterned after the chapter with the 
same title in the GDRH. It incorporates 
pertinent data from the “Intersection 
Design Elements” chapter of the GDRH 
and from the DUHAS. Significant 
changes that are made are: elimination 
of the presentation on rotary 
interchanges; a new discussion 
discouraging use of left-hand entrances 
and exits; and new or expanded 
material on interchange determination, 
route continuity, lane balance, collector- 
distributor roads within an interchange, 
double versus single exits at 
interchanges, wrong-way entry, and 
gore treatments. 


Regulatory Impact 


The NPRM published on February 14, 
1980, was processed under procedures 
related to rulemaking under Executive 
Order (E.O.) 12044: E.O. 12044 was 
revoked and superseded by E.O. 12291 
on February 17, 1981 (46 FR 13193). The 
FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291. However, 
under the regulatory policies and 
procedures of the Department of 
Transportation, this regulation is 
considered significant because of the 
substantial public interest in the subject 
matter. The Policy however is primarily 
an updating and consolidation of 
information and the cost impacts, when 
compared to currently applicable 
criteria, are not major or adverse. 

The FHWA has determined that the 
expected impact of this amendment is 
minimal. This determination is based on 
the fact that, although the Policy 
contains a considerable amount of new 
material and an extensively reorganized 
format, the basic geometric design 
criteria remain essentially the same. 
Examples of such basic criteria include 
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lane and shoulder widths and horizontal 
and vertical alignment requirements. 

Other criteria are revised to a slightly 
greater extent. One example is the 
criteria for stopping sight distance. 
Because cars have become lower over 
the years, the dimension for the height 
of the driver's eyes is reduced from 3.75 
feet to 3.50 feet to cover the majority of 
the vehicle population. That change 
increases the stopping sight distance 
requirement by approximately 5 percent. 
The impact of such a small increase is 
minimal compared to the greater impact 
of many other variables involved in 
highway design, such as terrain. 

Much of the new material in the Policy 
is not in fact a policy or standard, but 
simply provides guidance for use at the 
discretion of the designer. Examples of 
such material include the discussions of 
the decision sight distance concept, 
emergency escape ramps for out-of- 
control vehicles, and special purpose 
roads. Special purpose roads are park 
roads, logging roads, fire roads, etc., 
which have limited and specialized use. 
The criteria for emergency escape ramps 
are based on successful designs that 
have been used in various States. The 
criteria for special purpose roads are 
generally based on the standards that 
have been used by other Federal 
agencies. Such criteria have only a 
limited application on Federal-aid 
projects. Impact on the overall highway 
program is negligible. 

In some instances the changes that 
are made to the criteria are 
compensatory, i.e., the application of the 
new criteria results in essentially the 
same design as would have been 
achieved under the old criteria. Such is 
the case with determining the length of 
truck climbing lanes. The new criteria 


reduce, for the sake of improved safety, 
the tolerable speed differential between 
cars and trucks from 15 m.p.h. to 10 
m.p.h. That change in itself requires 
considerably longer climbing lanes in 
some cases. However, when the new 
truck characteristics were investigated it 
was found that truck performance in 
terms of weight-to-horsepower ratio has 
improved considerably since the original 
design assumptions were made. When 
the new tolerable speed differential is 
combined with the greatly improved 
performance of the current trucks, the 
final length requirements for the 
climbing lanes are only minimally 
changed. As a result, the impact on the 
highway program is very minimal. 

For the reasons stated above and 
under the criteria of the Regulatory 
Flexibility Act (Pub. L. 96-354), it is 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation and 
Federal programs and activities apply to this 
program) 


List of Subjects in 23 CFR Part 625 


Design standards, Grant programs— 
transportation, Highways and roads, 
Incorporation by reference. 

In consideration of the foregoing and 
under the authority of 23 U.S.C. 101(e), 
109, 315, and 402; and 49 CFR 1.48(b), the 
FHWA amends 23 CFR 625.3 as follows: 


PART 625—DESIGN STANDARDS FOR 
HIGHWAYS 


1. The following text is added to the 
introductory paragraph of § 625.3: 


14917 


§ 625.3 Standards, specifications, policies, 
guides, and references. 

* * * The following design standards 
are incorporated by reference and are 
on file at the Office of the Federal 
Register in Washington, D.C. They are 
available for inspection and copying 
from the FHWA Washington 
Headquarters and all FHWA Division 
and Regional offices as prescribed in 49 
CFR Part 7, Appendix D. Copies of 
current AASHTO publications are also 
available for purchase from the 
American Association of State Highway 
and Transportation Officials, Suite 225, 
444 North Capitol Street NW.., 
Washington, D.C. 20001. 


2. Remove paragraphs (a)(1), (a)(2). 
(a)(4), (a)(5), and (a)(11); 

3. Add a new paragraph (a)(1) to read 
as follows: 


(a) **_** 

(1) A policy on Geometric Design of 
Highways and Streets, AASHTO, 1984.” 

4. Redesignate paragraph (a)(3) as 
paragraph (a)(2); 

5. Redesignate paragraphs (a)(6) 
through (a)(10) as paragraphs {a)(3) 
through (a)(7), respectively; and 

6. Redesignate paragraphs (a)(12) 
through (a)(21) as paragraphs (a)(8) 
through (a)(17), respectively. 

Issued on: April 9, 1985. 

R.A. Barnhart, * 


Federal Highway Administrator, Federal 
Highway Administration. 


[FR Doc. 85-9017 Filed 4-12-85; 8:45 am] 
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